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JUSTICE DEPARTMENT GUIDE TO THE
FREEDOM OF INFORMATION ACT

The "Justice Department Guide to the Freedom of Information Act" is an
overview discussion of the FOIA's exemptions, its law enforcement record ex-
clusions, and its most important procedural aspects.  Prepared by the attorney and
paralegal staff of the Office of Information and Privacy, it is updated and revised
each year.  Any inquiry about the points addressed below, or regarding matters of
FOIA administration or interpretation, should be made through the Office of
Information and Privacy's FOIA Counselor service, at (202) 514-3642 (514-
FOIA).
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INTRODUCTION

The Freedom of Information Act  generally provides that any person has a1

right, enforceable in court, of access to federal agency records, except to the
extent that such records (or portions thereof) are protected from disclosure by one
of nine exemptions or by one of three special law enforcement record exclusions.

Enacted in 1966, the FOIA established for the first time an effective
statutory right of access to government information.  The principles of govern-
ment openness and accountability underlying the FOIA, however, are inherent in
the democratic ideal:  "The basic purpose of [the] FOIA is to ensure an informed
citizenry, vital to the functioning of a democratic society, needed to check against
corruption and to hold the governors accountable to the governed."   The2

Supreme Court has emphasized that "[o]fficial information that sheds light on an
agency's performance of its statutory duties falls squarely within that statutory
purpose."   3

This was emphasized in the statement of FOIA policy issued by President
Clinton on October 4, 1993, in which he called upon all federal agencies to renew
their commitment to the Act and to enhance its effectiveness as a vital mechanism
of government openness and accountability:

For more than a quarter century now, the Freedom of Information
Act has played a unique role in strengthening our democratic form of
government.  The statute was enacted based upon the fundamental
principle that an informed citizenry is essential to the democratic
process and that the more the American people know about their
government the better they will be governed.  Openness in govern-
ment is essential to accountability and the Act has become an inte-
gral part of that process.4

To be sure, achieving an informed citizenry is a goal often counterpoised
against other vital societal aims.  Society's strong interest in an open government
can conflict with other important interests of the general public--such as the
public's interests in the effective and efficient operations of government; in the
prudent governmental use of limited fiscal resources; and in the preservation of
the confidentiality of sensitive personal, commercial, and governmental infor-
mation.  Though tensions among these competing interests are characteristic of a



INTRODUCTION

      See S. Rep. No. 89-813, at 3 (1965).  5

      5 U.S.C. § 1002 (1994).  6

      See S. Rep. No. 89-813, at 5 (1965).  7

      See NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 136 (1975).8

      See 5 U.S.C. § 552(d).   9

      See Chrysler Corp. v. Brown, 441 U.S. 281, 293 (1979); see also, e.g., FOIA10

Update, Summer 1985, at 3 ("OIP Guidance:  Discretionary Disclosure and
Exemption 4").  

      See 5 U.S.C. § 552(a)(4)(B)-(C); see also FOIA Update, Spring 1985, at 6.  11

      5 U.S.C. § 552(a)(1).  12

      See, e.g., Aulenback, Inc. v. Federal Highway Admin., 103 F.3d 156, 16813

(D.C. Cir. 1997); Hughes v. United States, 953 F.2d 531, 539 (9th Cir.
(continued...)
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democratic society, their resolution lies in providing a workable formula that
encompasses, balances, and appropriately protects all interests, while placing
emphasis on the most responsible public disclosure possible.   It is this task of5

accommodating countervailing concerns, with disclosure as the predominant ob-
jective, that the FOIA seeks to accomplish.

The FOIA evolved after a decade of debate among agency officials, legis-
lators, and public interest group representatives.  It revised the public disclosure
section of the Administrative Procedure Act,  which generally had been recog-6

nized as falling far short of its disclosure goals and had come to be looked upon
as more a withholding statute than a disclosure statute.   7

By contrast, under the thrust and structure of the FOIA, virtually every
record possessed by a federal agency must be made available to the public in one
form or another, unless it is specifically exempted from disclosure or specially
excluded from the Act's coverage in the first place.   The nine exemptions of the8

FOIA ordinarily provide the only bases for nondisclosure,  and generally they are9

discretionary, not mandatory, in nature.   (For a discussion of the discretionary10

nature of FOIA exemptions, and the making of discretionary disclosures as a
matter of FOIA policy, see Discretionary Disclosure and Waiver, below.) 
Dissatisfied record requesters are given a relatively speedy remedy in the United
States district courts, where judges determine the propriety of agency withhold-
ings de novo and agencies bear the burden of sustaining their nondisclosure ac-
tions.   11

The FOIA contains six subsections, the first two of which establish certain
categories of information that must automatically be disclosed by federal agen-
cies.  Subsection (a)(1) of the FOIA  requires disclosure through publication in12

the Federal Register of information such as descriptions of agency organizations,
functions, procedures, substantive rules, and statements of general policy.   This13
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     (...continued)13

1992); NI Indus., Inc. v. United States, 841 F.2d 1104, 1107 (Fed. Cir. 1988);
Bright v. INS, 837 F.2d 1330, 1331 (5th Cir. 1988); see also DiCarlo v. Com-
missioner, T.C. Memo 1992-280, slip op. at 9-10 (May 14, 1992) (publication in
United States Government Manual, special edition of Federal Register, satisfies
publication requirement of subsection (a)(1)(A) (citing 1 C.F.R. § 9 (1992))). 

      See FOIA Update, Summer 1992, at 3-4 ("OIP Guidance:  The `Automatic'14

Disclosure Provisions of FOIA:  Subsections (a)(1) & (a)(2)") (advising agencies
to meet their subsection (a)(1) responsibilities on no less than quarterly basis).

      5 U.S.C.A. § 552(a)(2) (West 1996 & Supp. 1997). 15

      Id. § 552(a)(2)(A)-(D).16

      See FOIA Update, Summer 1992, at 4.17

      See FOIA Update, Fall 1996, at 1-2 (discussing provisions of Electronic18

Freedom of Information Act Amendments of 1996, Pub. L. No. 104-231, 110
Stat. 3048); see also FOIA Update, Summer 1997, at 1-2 (describing agency de-
velopment of World Wide Web sites for "electronic reading room" purposes).

      See, e.g., Welch v. United States, 750 F.2d 1101, 1111 (1st Cir. 1985). 19

      See, e.g., Kennecott Utah Copper Corp. v. United States Dep't of the20

Interior, 88 F.3d 1191, 1203 (D.C. Cir. 1996) ("Congress has provided [a] means
for encouraging agencies to fulfill their obligation to publish materials in the
Federal Register" by "protect[ing] a person from being adversely affected" by an
unpublished regulation.); Checkosky v. SEC, 23 F.3d 452, 459 (D.C. Cir. 1994);
NI Indus., 841 F.2d at 1108; D&W Food Ctrs. v. Block, 786 F.2d 751, 757-58
(6th Cir. 1986); Anderson v. Butz, 550 F.2d 459, 462-63 (9th Cir. 1977); see also
Texas Health Care Ass'n v. Bowen, 710 F. Supp. 1109, 1113-14, 1116 (W.D.

(continued...)
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requirement provides automatic public access to very basic information regarding
the transaction of agency business.    14

Subsection (a)(2) of the FOIA  requires that certain types of records--final15

opinions rendered in the adjudication of cases, specific policy statements, certain
administrative staff manuals, and some records previously processed for dis-
closure under the Act--be routinely made "available for public inspection and
copying."   This is commonly referred to as the "reading room" provision of the16

FOIA,  and it will soon provide for some such records to be made available by17

agencies in "electronic reading rooms" as well.   (For a discussion of the18

operation of this FOIA subsection, see FOIA Reading Rooms, below).

The courts have held that providing official notice and guidance to the
general public is the fundamental purpose of the publication requirement of
subsection (a)(1) and the "reading room" availability requirement of subsection
(a)(2).   Failure to comply with the requirements of either subsection can result19

in invalidation of related agency action,  unless the complaining party had actual20
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Tex. 1989).  

      See, e.g., United States v. F/V Alice Amanda, 987 F.2d 1078, 1084-85 (4th21

Cir. 1993) (statutory defense of subsection (a)(1) not available when defendant
had copy of unpublished regulations); United States v. Bowers, 920 F.2d 220, 222
(4th Cir. 1990) (IRS's failure to publish tax forms did not preclude defendants'
convictions for income tax evasion, as defendants had notice of duty to pay those
taxes, duty is "manifest on face" of statutes, listing of places when forms can be
obtained is published in Code of Federal Regulations, and defendants had filed
tax returns before); Lonsdale v. United States, 919 F.2d 1440, 1447 (10th Cir.
1990); Tearney v. National Transp. Safety Bd., 868 F.2d 1451, 1454 (5th Cir.
1989); Bright, 837 F.2d at 1331; Mada-Luna v. Fitzpatrick, 813 F.2d 1006, 1018
(9th Cir. 1987); see also United States v. $200,000 in United States Currency, 590
F. Supp. 866, 874-75 (S.D. Fla. 1984) (alternative holding) (published regulations
adequately apprised individuals of obligation to use unpublished reporting form).  
 

      See, e.g., Lake Mohave Boat Owners Ass'n v. National Park Serv., 78 F.3d22

1360, 1368 (9th Cir. 1996); Alliance for Cannabis Therapeutics v. DEA, 13 F.3d
1131, 1136 (D.C. Cir. 1994); Bowers, 920 F.2d at 222; Sheppard v. Sullivan, 906
F.2d 756, 762 (D.C. Cir. 1990); Nguyen v. United States, 824 F.2d 697, 702 (9th
Cir. 1987); Coos-Curry Elec. Coop., Inc. v. Jura, 821 F.2d 1341, 1347 (9th Cir.
1987).

      Alliance for Cannabis Therapeutics, 15 F.3d at 1136 (quoting Zaharakis v.23

Heckler, 744 F.2d 711, 714 (9th Cir. 1984)).

      See McKenzie v. Bowen, 787 F.2d 1216, 1222-23 (8th Cir. 1986); see also24

Lake Mohave Boat Owners, 78 F.3d at 1368 (rate-setting guidelines found to be
"an agency staff manual governed by § 552(a)(2)," requiring only public
availability, not Federal Register publication under subsection (a)(1)); Capuano v.
National Transp. Safety Bd., 843 F.2d 56, 57-58 (1st Cir. 1988); Pagan-Astacio v.
Department of Educ., No. 93-2173, slip op. at 9 (D.P.R. June 1, 1995) (agency
need not publish directory explaining existing regulation when it publishes
Federal Register notice explaining where directory is available), aff'd, 81 F.3d
147 (1st Cir. 1996) (unpublished table decision); Medics, Inc. v. Sullivan, 766 F.
Supp. 47, 52-53 (D.P.R. 1991); Sturm v. James, 684 F. Supp. 1218, 1223 n.6
(S.D.N.Y. 1988).

      See Hamlet v. United States, 63 F.3d 1097, 1103 (Fed. Cir. 1995) (pub-25

(continued...)
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and timely notice of the unpublished agency policy,  unless he is unable to show21

that he was adversely affected by the lack of publication,  or unless he fails to22

show that he would have been able to pursue "an alternative course of conduct"
had the information been published.   However, unpublished interpretive guide-23

lines that were available for copying and inspection in an agency program manual
have been held not to violate subsection (a)(1),  and it also has been held that24

regulations pertaining solely to internal personnel matters that do not affect
members of the public need not be published.   Of course, an agency is not25
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lication not required for personnel manuals `related solely to the [agency's] in-
ternal personnel rules and practices'); Pruner v. Department of the Army, 755 F.
Supp. 362, 365 (D. Kan. 1991) (Army regulation governing procedures for ap-
plications for conscientious objector status concerned internal personnel matters
and not required to be published); see also Dilley v. National Transp. Safety Bd.,
49 F.3d 667, 669-70 (10th Cir. 1995) (publication of policy regarding FAA's
authority to suspend pilot certificates not required when statute clearly grants
agency broad disciplinary powers); Lonsdale, 919 F.2d at 1446-47 (FOIA does
not require publication of Treasury Department orders which internally delegate
authority to enforce internal revenue laws).  But see Smith v. National Transp.
Safety Bd., 981 F.2d 1326, 1328-29 (D.C. Cir. 1993) (unpublished policy bulletin
regarding sanctions not valid basis for suspension of license because sanctions
policy affects public by altering public's behavior).

      See 5 U.S.C. § 552(a)(1); see, e.g., Xin-Chang Zhang v. Slattery, 55 F.3d26

732, 749 (2d Cir. 1995) (reversing district court's order that agency give effect to
unpublished rule after finding plaintiff adversely affected by lack of publication,
when rule was to be effective only on date of publication and "[b]y its own terms,
the [r]ule never became effective"); Clarry v. United States, 891 F. Supp. 105,
110-11 (E.D.N.Y. 1995) (failure to publish notice of ban for reemployment of
strikers did not violate FOIA's notice requirement when rule was not "formulated
and adopted" by agency but was authorized by presidential directive and by
statute); Peng-Fei Si v. Slattery, 864 F. Supp. 397, 405 (S.D.N.Y. 1994) ("The
FOIA cannot be used to force an agency to adopt a new regulation that it
withdrew from publication for the specific purpose of determining whether or not
it should be adopted."); Xiu Qin Chen v. Slattery, 862 F. Supp. 814, 822
(E.D.N.Y. 1994) ("[A]n agency cannot be bound by [an un]published rule in a
situation in which the agency never actually adopted the rule."); cf. Kennecott, 88
F.3d at 1202-03 (FOIA does not authorize district court to order publication of
regulation withdrawn by new administration before it could be published). 

      See 5 U.S.C. § 552(a)(3) ("FOIA request" under subsection (a)(3) cannot be27

made for any records "made available" under subsections (a)(1) or (a)(2)); United
States Dep't of Justice v. Tax Analysts, 492 U.S. 136, 152 (1989); Schwarz v.
United States Patent & Trademark Office, No. 95-5349, 1996 U.S. App. LEXIS
4609, at *1 (D.C. Cir. Feb. 22, 1996); Hardy v. ATF, 631 F.2d 653, 657 (9th Cir.
1980); Reeves v. United States, No. 94-1291, slip op. at 3-4 (E.D. Cal. Nov. 10,
1994); see also FOIA Update, Winter 1995, at 2; FOIA Update, Summer 1992, at
4; FOIA Update, Spring 1991, at 5.  But see FOIA Update, Winter 1997, at 3
(advising that while ordinary rule is that records placed in reading room under
subsection (a)(2) cannot be subject of regular FOIA request, Congress made clear

(continued...)
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required to publish substantive rules and policy statements of general applicabil-
ity that it has not adopted.26

 
  Under subsection (a)(3) of the FOIA--by far the most commonly utilized
portion of the Act--all records not made available to the public under subsections
(a)(1) or (a)(2),  or exempted from mandatory disclosure under subsec27
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     (...continued)27

that such rule does not apply to new subsection (a)(2)(D) category of FOIA-
processed records) (citing H.R. Rep. No. 104-795, at 21 (1996)).

      5 U.S.C. § 552(c).28

      Pub. L. No. 99-570, §§ 1801-1804, 100 Stat. 3207, 3207-48. 29

      See generally Attorney General's Memorandum on the 1986 Amendments to30

the Freedom of Information Act 18 (Dec. 1987).  

      5 U.S.C. § 552(d). 31

      See FOIA Update, Winter 1984, at 3-4 ("OIP Guidance:  Congressional32

Access Under FOIA") (citing, e.g., H.R. Rep. No. 89-1497, at 11-12 (1966)); see
also 5 U.S.C. § 552a(b)(9) (1994) (counterpart provision of Privacy Act of 1974);
cf. Leach v. RTC, 860 F. Supp. 868, 878-79 & n.13 (D.D.C. 1994) (treating
contrary statements in Murphy v. Department of the Army, 613 F.2d 1151, 1156-
58 (D.C. Cir. 1979), as "mere dicta"), appeal dismissed per stipulation, No. 94-
5279 (D.C. Cir. Dec. 22, 1994).

      5 U.S.C.A. § 552(e) (West 1996 & Supp. 1997). 33

      See, e.g., FOIA Update, Summer/Fall 1993, at 8-9 (describing range of OIP34

(continued...)
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tion (b), or excluded under subsection (c), are subject to disclosure upon an
agency's receipt of a proper access request from any person.  (See discussions of
the procedural aspects of subsection (a)(3) (including fees and fee waivers), the
exemptions of subsection (b), and the exclusions of subsection (c), below.)

Subsection (c) of the FOIA,  added as a part of the Freedom of Informa-28

tion Reform Act of 1986,  establishes three special categories of law enforce-29

ment-related records that have been entirely excluded from the coverage of the
FOIA in order to safeguard against unique types of harm.   The extraordinary30

protection embodied in subsection (c) permits an agency to respond to a request
for such records as if the records in fact did not exist.  (See discussion of the oper-
ation of these special provisions under Exclusions, below.)
  

Subsection (d) of the FOIA  makes clear that the Act was not intended to31

authorize any new withholding of information, including from Congress.  While
individual Members of Congress possess merely the same rights of access as
those guaranteed to "any person" under subsection (a)(3), Congress as a body (or
through its committees and subcommittees) cannot be denied access to informa-
tion on the grounds of FOIA exemptions.   32

Subsection (e) of the FOIA  requires an annual report to Congress from33

each federal agency regarding its FOIA operations and an annual report from the
Department of Justice regarding both FOIA litigation and the Department of
Justice's efforts (primarily through the Office of Information and Privacy) to
encourage agency compliance with the FOIA.   As of the annual FOIA report for34
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     (...continued)34

policy activities, including its "ombudsman" function); see also FOIA Update,
Fall 1987, at 2 (further description of same).  

      See FOIA Update, Summer 1997, at 3-7 ("OIP Guidance:  Guidelines for35

Agency Preparation and Submission of Annual FOIA Reports") (citing 5
U.S.C.A. § 552(e)(1)-(3)); see also FOIA Update, Fall 1996, at 11 (setting forth
effective dates for annual report provisions of Electronic FOIA amendments).

      5 U.S.C.A. § 552(f) (West 1996 & Supp. 1997). 36

      Id. § 552(g) (West 1996 & Supp. 1997). 37

      See FOIA Update, Fall 1996, at 11 (discussing new statutory requirement);38

see also FOIA Update, Spring 1997, at 1 (discussing electronic publication of
Justice Department's FOIA Reference Guide).

      484 F.2d 820, 827 (D.C. Cir. 1973).  39

      410 U.S. 73, 91 (1973); see 5 U.S.C. § 552(b) (sentence immediately40

following exemptions) (explicitly requiring disclosure of any "reasonably segre-
gable" nonexempt information); see also FOIA Update, Summer/Fall 1993, at 11-
12 ("OIP Guidance:  The `Reasonable Segregation' Obligation"); cf. FOIA
Update, Winter 1996, at 1-2 (describing agency use of document imaging in
automated FOIA processing).

- 9 -

fiscal year 1998 (due by February 1, 1999), agencies will prepare these reports for
submission to the Department of Justice, which in turn will make them available
to the public through a single World Wide Web site.35

Subsection (f) of the FOIA  defines the term "agency" so as to subject the36

records of nearly all executive branch entities to the Act and defines the term
"record" to include information maintained in an electronic format.  (See dis-
cussions of the terms "agency" and "record" under Procedural Requirements,
below.)  Additionally, new subsection (g) of the FOIA  now requires agencies to37

prepare FOIA reference guides describing their information systems and their
processes of FOIA administration, which may assist potential FOIA requesters.38

As originally enacted in 1966, the FOIA contained, in the views of many,
weaknesses which detracted from its ideal operation.  In response, the courts
fashioned certain procedural devices, such as the requirement of a "Vaughn
Index"--a detailed index of withheld documents and the justification for their ex-
emption, established in Vaughn v. Rosen --and the requirement that agencies39

release segregable nonexempt portions of a partially exempt record, first estab-
lished in EPA v. Mink.   40

In an effort to further extend the FOIA's disclosure requirements, and also
as a reaction to the abuses of the "Watergate era," the FOIA was substantially
amended in 1974.  The 1974 FOIA amendments considerably narrowed the
overall scope of the Act's law enforcement and national security exemptions and
broadened many of its procedural provisions, such as those relating to fees, time
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      5 U.S.C. § 552(a)(4)(F).     41

      See Federal Courts Improvement Act of 1984, Pub. L. No. 98-620, § 402, 9842

Stat. 3335, 3357 (1984) (codified at 28 U.S.C. § 1657 (1994)) (repealing
provision formerly codified at 5 U.S.C. § 552(a)(4)(D)); see also FOIA Update,
Spring 1985, at 6.

      See generally Freedom of Information Act:  Hearings on S. 587, S. 1235, S.43

1247, S. 1730, and S. 1751 Before the Subcomm. on the Constitution of the
Senate Comm. on the Judiciary, 97th Cong., 1st Sess. (1981) (two volumes); see
also FOIA Update, Spring 1986, at 1; FOIA Update, Fall 1984, at 1; FOIA
Update, Summer 1984, at 1, 4; FOIA Update, Winter 1984, at 1, 6; FOIA Update,
Summer 1983, at 1-2; FOIA Update, Spring 1983, at 1; FOIA Update, June 1982,
at 1-2; FOIA Update, March 1982, at 1-2; FOIA Update, Dec. 1981, at 1-2, 3-8;
FOIA Update, Sept. 1981, at 1-2; FOIA Update, June 1981, at 1-2. 

      Pub. L. No. 99-570, 100 Stat. 3207.44

      See FOIA Update, Fall 1986, at 1-2; see also id. at 3-6 (setting out statute in45

its amended form, interlineated to show exact changes made).  

      See FOIA Update, Winter/Spring 1987, at 1-2.  46

      See id.; FOIA Update, Summer 1988, at 1-14; FOIA Update, Winter 1988,47

at 2.
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limits, segregability, and in camera inspection by the courts.

In 1976, Congress again limited what could be withheld as exempt from
disclosure under the FOIA, this time by narrowing its incorporation of the dis-
closure prohibitions of other statutes.  (See discussion of Exemption 3, below.)  A
technical change was made in 1978 to update the FOIA's provision for admin-
istrative disciplinary proceedings,  and in 1984 Congress repealed the expedited41

court-review provision previously contained in former subsection (a)(4)(D) of the
Act.   42

In 1986, after many years of administrative experience with the FOIA
demonstrated that the Act was in need of both substantive and procedural re-
form,  Congress enacted the Freedom of Information Reform Act of 1986,43          44

which amended the FOIA to provide broader exemption protection for law en-
forcement information, plus special law enforcement record exclusions, and also
created a new fee and fee waiver structure.   While all of the law enforcement45

provisions of the 1986 FOIA amendments became effective immediately, the
revised fee and fee waiver provisions became effective as of mid-1987, with
implementing regulations required for full effectiveness.   The Department of46

Justice and other federal agencies took a number of different steps to implement
the provisions of the 1986 FOIA amendments.  47

In October 1996, after several years of legislative consideration of "elec-
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      See, e.g., FOIA Update, Spring 1992, at 1, 3-10 (legislative testimony dis-48

cussing need to modify FOIA to accommodate "electronic record" environment);
see FOIA Update, Summer 1996, at 1-2 (describing electronic record legislative
proposal); FOIA Update, Spring 1996, at 1 (same); see also FOIA Update, Fall
1994, at 1-6; FOIA Update, Summer 1994, at 1-2; FOIA Update, Winter 1994, at
1; FOIA Update, Fall 1991, at 1-2.

      Pub. L. No. 104-231, 110 Stat. 3048.49

      See FOIA Update, Fall 1996, at 1-2, 10-11 (discussing statutory changes);50

see also id. at 3-9 (setting out statute in its amended form, interlineated to show
exact changes made).

      See FOIA Update, Fall 1996, at 11 (chart showing different effective dates51

for Electronic FOIA amendments' different provisions, ranging from March 31,
1997, to December 31, 1999).

      See, e.g., Revised Department of Justice Freedom of Information Act52

Regulations, 62 Fed. Reg. 45,184 (1997) (to be codified at 28 C.F.R. pt. 16) (pro-
posed Aug. 26, 1997); see also FOIA Update, Summer 1997, at 1-2 (describing
agency implementation activities involving development of World Wide Web
sites); id. at 3-7 (Justice Department guidelines on implementation of new annual
reporting requirements); FOIA Update, Spring 1997, at 1 (describing Justice
Department implementation activities, including development of FOIA reference
guide); id. at 2 (addressing amendment implementation questions); FOIA Update,
Winter 1997, at 3-7 (same); FOIA Update, Fall 1996, at 1-11.

      President Clinton's FOIA Memorandum, reprinted in FOIA Update,53

Summer/Fall 1993, at 3.

      Attorney General's Memorandum for Heads of Departments and Agencies54

regarding the Freedom of Information Act (Oct. 4, 1993) [hereinafter Attorney
General Reno's FOIA Memorandum], reprinted in FOIA Update, Summer/Fall

(continued...)
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tronic record" issues,  Congress enacted the Electronic Freedom of Information48

Act Amendments of 1996,  which addressed the subject of electronic records, as49

well as the subject areas of FOIA reading rooms and agency backlogs of FOIA
requests, among other procedural provisions.   Some of the provisions of the50

Electronic FOIA amendments became effective as of March 31, 1997, some
provisions become effective as of October 2, 1997, and some reading room
provisions and annual reporting provisions do not take effect until later dates.  51

(See discussions of the provisions of the Electronic FOIA amendments under
FOIA Reading Rooms, Procedural Requirements, Fees and Fee Waivers, and
Litigation Considerations, below.)  The Department of Justice and other federal
agencies have taken a number of different steps to implement the provisions of
the Electronic FOIA amendments.52

Another significant Freedom of Information Act development was the
issuance in October 1993 of statements of new FOIA policy by both President
Clinton  and Attorney General Janet Reno,  which together established a strong53     54
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1993, at 4-5.

      See FOIA Update, Summer/Fall 1993, at 1-2.55

      President Clinton's FOIA Memorandum, reprinted in FOIA Update,56

Summer/Fall 1993, at 3; see also FOIA Update, Summer/Fall 1993, at 1 (de-
scribing other aspects of President Clinton's FOIA Memorandum).

      Attorney General Reno's FOIA Memorandum, reprinted in FOIA Update,57

Summer/Fall 1993, at 4-5; see also FOIA Update, Spring 1997, at 1 (discussing
Attorney General's reiteration of importance of "openness-in-government
principles" to all agencies).

      Id.; see also FOIA Update, Summer/Fall 1993, at 5 (follow-up Attorney58

General memorandum urging "new institutional attitude toward FOIA adminis-
tration").

      See FOIA Update, Spring 1994, at 1-2; see also FOIA Update, Summer59

1996, at 7; FOIA Update, Fall 1995, at 1; FOIA Update, Winter 1995, at 1-2;
FOIA Update, Fall 1994, at 7; FOIA Update, Summer/Fall 1993, at 2, 10, 12; cf.
FOIA Update, Summer 1994, at 6 (describing National Performance Review
FOIA activities at Justice Department).
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new spirit of openness in government under the FOIA.   In conjunction with55

President Clinton's call upon all agencies to follow "the spirit" as well as the letter
of the Act,  Attorney General Reno's FOIA Memorandum articulated the FOIA's56

"primary objective"--that of achieving "maximum responsible disclosure of
government information."   57

Among other things toward that disclosure objective, Attorney General
Reno's FOIA Memorandum (1) rescinded the Department of Justice's previous
standard for the defense of FOIA litigation; (2) established a new "foreseeable
harm" standard applicable to the use of FOIA exemptions both in litigation and at
the administrative level; and (3) strongly encouraged the making of discretionary
disclosures of exempt information "whenever possible under the Act."   (See58

further discussions of these FOIA policy principles under Exemption 5, Ap-
plication of the "Foreseeable Harm" Standard, below; Discretionary Disclosure
and Waiver, below; and Litigation Considerations, below.)  These FOIA-disclo-
sure policies are being implemented by agencies throughout the federal govern-
ment as part of a range of related openness-in-government initiatives undertaken
by the Department of Justice.59

In sum, the FOIA is a vital, continuously developing mechanism which,
with necessary refinements to accommodate both technological advancements
and society's interests in an open and fully responsible government, can truly
enhance our democratic way of life.
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      5 U.S.C. § 552(a)(2) (1994), as amended by Electronic Freedom of Informa-1

tion Act Amendments of 1996, 5 U.S.C.A. § 552 (West 1996 & Supp. 1997). 

      See FOIA Update, Summer 1992, at 3-4 ("OIP Guidance:  The `Automatic'2

Disclosure Provisions of FOIA:  Subsections (a)(1) & (a)(2)"). 

      5 U.S.C. § 552(a)(1) (providing for Federal Register publication of very basic3

agency records, as discussed under Introduction, above). 

      5 U.S.C. § 552(a)(2); see Jordan v. United States Dep't of Justice, 591 F.2d4

753, 756 (D.C. Cir. 1978) (en banc) (observing that subsection (a)(2) records
must be made "automatically available for public inspection; no demand is
necessary"); see also FOIA Update, Winter 1997, at 4 (advising that large
agencies with decentralized FOIA operations may maintain separate reading
rooms for agency components).  

      5 U.S.C. § 552(a)(2)(A); see, e.g., NLRB v. Sears, Roebuck & Co., 421 U.S.5

132, 155-59 (1975) (holding that NLRB advice and appeals memoranda deciding
not to file unfair labor complaint was "final opinion" when decision not to file
effectively put an end to formal complaint procedure); National Prison Project v.
Sigler, 390 F. Supp. 789, 792-93 (D.D.C. 1975) (determining that parole board
decisions denying inmate applications for parole were "reading room" records).

      See 5 U.S.C. § 552(a)(2)(B); see, e.g., Bailey v. Sullivan, 885 F.2d 52, 626

(3d Cir. 1977) (stating that Social Security rule providing examples of medical
conditions to be treated as "per se nonsevere" fell under subsection (a)(2)(B));
Tax Analysts v. IRS, No. 94-923, 1996 U.S. Dist. LEXIS 3259, at *9 (D.D.C.
Mar. 15, 1996) (holding that IRS Field Service Advice Memoranda, even when
not binding on IRS personnel, were "statements of policy"), aff'd, 117 F.3d 607
(D.C. Cir. 1997); Public Citizen v. Office of United States Trade Representative,
804 F. Supp. 385, 387 (D.D.C. 1992) (concluding that USTR submissions to
GATT panel containing agency's interpretation of U.S.'s international legal
obligations were "statements of policy and interpretations adopted by the
USTR"). 

      See 5 U.S.C. § 552(a)(2)(C); see, e.g., Sladek v. Bensinger, 605 F.2d 899,7

901 (5th Cir. 1979) (finding portions of DEA agents' manual concerning
treatment of confidential informants and search warrant procedures to be sub-
section (a)(2)(C) records); Stokes v. Brennan, 476 F.2d 699, 701 (5th Cir. 1973)
(determining that "Training Course for Compliance Safety and Health Officers,"

(continued...)
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FOIA READING ROOMS

Subsection (a)(2) of the FOIA  provides for what is commonly referred to1

as "reading room" access.   It applies to certain basic agency records that, while2

not automatically published under subsection (a)(1) of the Act,  must routinely be3

made "available for public inspection and copying" in agency reading rooms.  4

Historically under the FOIA, three categories of records--"final opinions" ren-
dered in the adjudication of administrative cases,  specific agency policy5

statements,  and certain administrative staff manuals --have been made available6     7
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     (...continued)7

including all instructor and student manuals, training slides, films, and visual
aids, must be made available for public inspection and copying); Firestone Tire &
Rubber Co. v. Coleman, 432 F. Supp. 1359, 1364-65 (N.D. Ohio 1976) (ruling
that memoranda approved by Office of Standards Enforcement, which set forth
agency's policy regarding sampling plans that office must follow when tire fails
lab test under Federal Motor Vehicle Safety Standard were "reading room"
records). 

      See FOIA Update, Summer 1992, at 4.  But see FOIA Update, Fall 1996, at 18

(noting that reading room obligation does not apply to any records that "are
promptly published and [are] offered for sale") (quoting 5 U.S.C. § 552(a)(2)). 

      See 5 U.S.C.A. § 552(a)(2) (West 1996 & Supp. 1997); see, e.g., Irons &9

Sears v. Dann, 606 F.2d 1215, 1223 (D.C. Cir. 1979) (requiring agency to provide
"reasonable index" of requested decisions); Taxation With Representation Fund
v. IRS, 2 Gov't Disclosure Serv. (P-H) ¶ 81,028, at 81,080 (D.D.C. Apr. 22, 1980)
(recognizing agency's "continuing duty" to make subsection (a)(2) records and
indices available); see also FOIA Update, Fall 1996, at 2 (discussing statutory
indexing requirements under Electronic FOIA amendments). 

      See, e.g., Sears, 421 U.S. at 153-54; Skelton v. Postal Serv., 678 F.2d 35, 4110

(5th Cir. 1982) ("That requirement was designed to help the citizen find agency
statements `having precedential significance' when he becomes involved in `a
controversy with an agency.'" (quoting H.R. Rep. No. 89-1497, at 8 (1966))); see
also Vietnam Veterans of America v. Department of the Navy, 876 F.2d 164, 165
(D.C. Cir. 1989) (finding that opinions in which Judge Advocates General of
Army and Navy have authority only to dispense legal advice--rendered in subject
areas for which those officials do not have authority to act on behalf of agency--
were not "statements of policy or interpretations adopted by" the agencies and
were not required to be published or made available for public inspection); see
also FOIA Update, Summer 1992, at 4 (noting that "an agency may withhold any
record or record portion falling within subsection (a)(2) . . . if it is of such
sensitivity as to fall within a FOIA exemption") (citing, e.g., Renegotiation Bd. v.
Grumman Aircraft Eng'g Corp., 421 U.S. 168, 184 n.21 (1975)). 

      See FOIA Update, Winter 1995, at 1-2 (promoting "affirmative" agency dis-11

closure practices through "reading room" access, among other means). 
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in agency reading rooms.   Such records must be indexed by agencies in order to8

facilitate the public's access to them.   9

Public access to such records serves to guard against the development of
agency "secret law" known to agency personnel but not to members of the public
who deal with agencies.   Additionally, agencies have made use of their FOIA10

reading rooms in achieving efficient "affirmative" disclosure of records that
otherwise would be sought through less efficient FOIA requests.   In so doing,11

however, they must be mindful of the distinction between subsection (a)(2)
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      See, e.g., FOIA Update, Winter 1995, at 2 (reminding that "an agency12

cannot convert a subsection (a)(3) record into a subsection (a)(2) record (which
cannot be the subject of a FOIA request under subsection (a)(3)) just by volun-
tarily placing it into its reading room"); FOIA Update, Spring 1991, at 5 (advising
that FOIA requesters may not be deprived of subsection (a)(3) access rights
through voluntary "reading room" availability); see also Reeves v. United States,
No. 94-1291, slip op. at 3-4 (E.D. Cal. Nov. 10, 1994) (describing different
treatment of subsection (a)(1), (a)(2), and (a)(3) records under Act).  But see
FOIA Update, Winter 1997, at 3 (advising of exception to general rule for records
in new fourth reading room category under Electronic FOIA amendments). 

      5 U.S.C.A. § 552 (West 1996 & Supp. 1997). 13

      See id. § 552(a)(2)(D) (West 1996 & Supp. 1997). 14

      See id. § 552(a)(2) (West 1996 & Supp. 1997); see also FOIA Update, Fall15

1996, at 1-2 (discussing statutory changes). 

      See FOIA Update, Fall 1996, at 11 (including chart showing different16

effective dates for different amendment provisions). 

      5 U.S.C.A. § 552(a)(2)(D) (West 1996 & Supp. 1997).  But see FOIA Up-17

date, Spring 1997, at 2 (advising that agencies need not include records processed
for contemporaneous multiple requests if they are not likely to be requested
again, e.g., certain types of government contract submissions).  

      See FOIA Update, Winter 1997, at 3-4 (advising on processes for exercise18

of agency judgment under new reading room category). 
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records and subsection (a)(3) records under the Act.12

The Electronic Freedom of Information Act Amendments of 1996  sub-13

stantially modified the requirements of subsection (a)(2) by creating a fourth cate-
gory of "reading room" records,  and by establishing a requirement for the14

electronic availability of "reading room" records in what may be regarded as
"electronic reading rooms."   The first of these two modifications took effect on15

March 31, 1997, and the second takes effect on November 1, 1997.16

In addition to the traditional three categories of "reading room" records
discussed above, agencies now must also include any records processed and
disclosed in response to a FOIA request that "the agency determines have become
or are likely to become the subject of subsequent requests for substantially the
same records."   Under this new provision, when records are disclosed in17

response to a FOIA request, an agency is required to determine if they have
become the subject of subsequent FOIA requests or, in the agency's best
judgment based upon the nature of the records and the types of requests regularly
received, are likely to be the subject of multiple requests in the future.   If either18

is the case, then those records in their FOIA-processed form will become "reading
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      See FOIA Update, Fall 1996, at 1-2.  But see FOIA Update, Winter 1997, at19

3 (cautioning that any information about any first-party requester that would not
be disclosed to any other FOIA requester, such as information protected by
Privacy Act of 1974 or Trade Secrets Act, would not be appropriate for automatic
public disclosure under new reading room category). 

      See FOIA Update, Spring 1997, at 2 (citing H.R. Rep. No. 104-795, at 2120

(1996)); FOIA Update, Fall 1996, at 1 (emphasizing connection between new
reading room category and new "electronic reading room" mechanism in meeting
public access demands). 

      See FOIA Update, Winter 1997, at 3 (advising that while ordinary rule is21

that records placed in reading room under subsection (a)(2) cannot be subject of
regular FOIA request, Congress made clear that such rule does not apply to new
reading room category of FOIA-processed records) (citing H.R. Rep. No. 104-
795, at 21 (1996)). 

      See 5 U.S.C.A. § 552(a)(2) (West 1996 & Supp. 1997); see also FOIA22

Update, Winter 1997, at 4-5. 

      5 U.S.C.A. § 552(a)(2) (West 1996 & Supp. 1997); see FOIA Update,23

Winter 1997, at 3 (advising that records made available in "electronic reading
rooms" must nevertheless be made available in conventional "paper" reading
rooms as well) (citing H.R. Rep. No. 104-795, at 21 (1996)); see also id. (suggest-
ing that computer terminals may be used to facilitate such reading room access). 

      See 5 U.S.C.A. § 552(a)(2) (stressing use of "computer telecommuni-24

cations") (West 1996 & Supp. 1997); see, e.g., FOIA Update, Summer 1997, at 1-
2 (describing efficiency of online public access). 

      5 U.S.C.A. § 552(a)(2) (West 1996 & Supp. 1997); see FOIA Update,25

Summer 1997, at 1-2 (describing agency development of World Wide Web sites
(continued...)
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room" records to be made automatically available to potential FOIA requesters.  19

Ideally, this availability will satisfy much of the future public demand for those
processed records in a more efficient fashion.   Nevertheless, any subsequent20

FOIA request received for such records will have to be responded to in the
conventional way as well, if the requester so chooses.21

Furthermore, the Electronic FOIA amendments will require agencies to use
electronic information technology to enhance the availability of their "reading
room" records:  Agencies must make their newly created "reading room" records
(i.e., records created by agencies on or after November 1, 1996,  in all four22

reading room categories) available to the public by "electronic means."   The23

Electronic FOIA amendments embody a strong statutory preference that this new
electronic availability be provided by agencies in the form of online access,
which can be most efficient for both agencies and the public alike.   Under the24

Electronic FOIA amendments, agencies should have Internet or World Wide Web
sites prepared to serve this "electronic reading room" function as of November 1,
1997.   25
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for "electronic reading room" purposes); FOIA Update, Winter 1997, at 4 (setting
forth statutory deadline for "electronic reading room" availability); see also id.
(advising that agencies with separate "electronic reading rooms" for separate
components "should ensure that [they] are linked together electronically so as to
facilitate efficient user access"). 

      See FOIA Update, Winter 1997, at 4 (advising that agencies may determine26

that records no longer fall within new reading room category after passage of
time).

      See FOIA Update, Winter 1997, at 5 (advising that redaction of record27

during FOIA processing does not amount to record "creation" for purposes of
determining applicability of electronic availability requirement); FOIA Update,
Fall 1996, at 2 (observing that in case of FOIA-processed records, very large
proportion of those records will have been created prior to November 1, 1996 cut-
off date, at least as of outset of new law's implementation, and therefore will not
be subject to electronic availability requirement). 

      See FOIA Update, Winter 1997, at 4-5 (citing United States Dep't of Justice28

v. Tax Analysts, 492 U.S. 136, 144 (1989)). 

      But see FOIA Update, Winter 1997, at 5 (cautioning agencies to guard29

against possibility that "electronic reading room" treatment of record generated
by outside party might be regarded as copyright infringement by that party). 

      See FOIA Update, Fall 1996, at 2; see also FOIA Update, Spring 1997, at 230

(advising agencies on practical treatment of written signatures on adjudicatory
orders for "electronic reading room" purposes). 
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Agencies must therefore place in their conventional "paper" reading rooms
copies of any FOIA-processed records determined to fall within the new fourth
subsection (a)(2) category,  and must identify such records that were created by26

them on or after the November 1, 1996 cut-off date in order to make them
available through their "electronic reading rooms" as well.   In doing so, they27

should be mindful that some of the records falling under this new fourth category
might not have been created by the agency and instead might have been generated
elsewhere; while such records may be determined by the agency to fall within
new subsection (a)(2)(D), they are not "created" by the agency and should not be
regarded as subject to the new electronic availability requirement.   However, an28

agency may as a matter of administrative discretion choose to make such records
available electronically even though they were not generated by the agency, or
created after November 1, 1996, where to do so would be most cost-effective in
serving public access needs under subsection (a)(2)(D).      29

Agencies also should make clear to the users of their "electronic reading
rooms" that while all of their subsection (a)(2) records are available in their
conventional reading rooms, generally only those records created on or after
November 1, 1996 are available in their electronic ones.   In addition, they30
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      See FOIA Update, Winter 1997, at 3; cf. FOIA Update, Summer 1997, at 1-31

2 (describing agency use of "home pages" and electronic "links" for FOIA
purposes on agency World Wide Web sites). 

      5 U.S.C.A. § 552(a)(2)(E) (West 1996 & Supp. 1997); cf. FOIA Update,32

Summer 1997, at 3-7 (setting forth Justice Department guidelines for agency
preparation and submission of new form of agency annual FOIA reports, which
should be prepared by all agencies electronically and made available on World
Wide Web as of 1999). 

      5 U.S.C. § 552(f) (1994), as amended by Electronic Freedom of Information1

Act Amendments of 1996, 5 U.S.C.A. § 552(f)(1) (West 1996 & Supp. 1997).

      See, e.g., Ortez v. Washington County, 88 F.3d 804, 811 (9th Cir. 1996);2

Davidson v. Georgia, 622 F.2d 895, 897 (5th Cir. 1980); Martinson v. Violent
Drug Traffickers Project, No. 95-2161, 1996 WL 411590, at *2 (D.D.C. July 11,
1996) (appeal pending); see also Beard v. Department of Justice, 917 F. Supp. 61,
63 (D.D.C. 1996) (holding District of Columbia Police Department to be "local"
law enforcement agency not subject to FOIA); Gillard v. United States Marshals
Serv., No. 87-0689, slip op. at 1-2 (D.D.C. May 11, 1987) (stating that District of
Columbia Government records are not covered). 

      See, e.g., Rankel v. Town of Greensburgh, 117 F.R.D. 50, 54 (S.D.N.Y.3

1987).

      See, e.g., Warth v. Department of Justice, 595 F.2d 521, 523 (9th Cir. 1979);4

Williams v. Thornburgh, No. 89-2152, slip op. at 2 n.2 (D.D.C. Mar. 24, 1992),
summary affirmance granted sub nom. Williams v. Barr, No. 92-5149 (D.C. Cir.
Jan. 29, 1993); see also Andrade v. United States Sentencing Comm'n, 989 F.2d
308, 309-10 (9th Cir. 1993) (determining that Sentencing Commission, an
independent body within judicial branch, is not subject to FOIA); Butler v. United
States Probation, No. 95-1705, 1996 U.S. Dist. LEXIS 5241, at *2 (D.D.C. Apr.
22, 1996) (concluding that U.S. Probation Department is not agency within
meaning of FOIA).

      See, e.g., Smith v. United States Congress, No. 95-5281, 1996 WL 523800,5

(continued...)
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should utilize indices to facilitate use of both types of reading rooms;  in fact,31

they are required by the Electronic FOIA amendments to maintain an index of the
FOIA-processed records in the new fourth reading room category and to make it
available online by December 31, 1999.32

PROCEDURAL REQUIREMENTS

 The Freedom of Information Act applies to "records" maintained by "agen-
cies" within the executive branch of the federal government, including the
Executive Office of the President and independent regulatory agencies.   Not in-1

cluded are records maintained by state governments,  by municipal corporations,2   3

by the courts,  by Congress,  or by private citizens.4  5    6



                                                     PROCEDURAL REQUIREMENTS

     (...continued)5

at *1 (D.C. Cir. Aug. 28, 1996) (stating that FOIA does not apply to records held
by Congress); Goland v. CIA, 607 F.2d 339, 348 (D.C. Cir. 1978) (holding that
hearing transcript is congressional document and not subject to FOIA); Dow
Jones & Co. v. Department of Justice, 917 F.2d 571, 574 (D.C. Cir. 1990)
(holding that Congress is not "agency" for any purpose under FOIA); see also
Mayo v. United States Gov't Printing Office, 9 F.3d 1450, 1451 (9th Cir. 1994)
(deciding that Government Printing Office is part of congressional branch and
therefore is not subject to FOIA); Owens v. Warner, No. 93-2195, slip op. at 1
(D.D.C. Nov. 24, 1993) (ruling that office of Senator John Warner is not subject
to FOIA), summary affirmance granted, No. 93-5415 (D.C. Cir. May 25, 1994). 

      See, e.g., Buemi v. Lewis, No. 94-4156, 1995 U.S. App. LEXIS 7816, at *66

(6th Cir. Apr. 4, 1995).

      H.R. Rep. No. 93-1380, at 14 (1974); see, e.g., Forsham v. Harris, 445 U.S.7

169, 179-80 (1980) (holding that private grantee of federal agency is not subject
to FOIA); Public Citizen Health Research Group v. HEW, 668 F.2d 537, 543-44
(D.C. Cir. 1981) (stating that medical peer review committees are not "agencies"
under FOIA); Irwin Mem'l Blood Bank v. American Nat'l Red Cross, 640 F.2d
1051, 1057 (9th Cir. 1981) (determining that American Red Cross is not an
"agency" under FOIA); Leytman v. New York Stock Exch., No. 95 CV 902, 1995
WL 761843, at *2 (E.D.N.Y. Dec. 6, 1995) (relying on Independent Investor Pro-
tective League v. New York Stock Exch., 367 F. Supp. 1376, 1377 (S.D.N.Y.
1973), finding that although "[t]he Exchange is subject to significant federal regu-
lation, . . . it is not an agency of the federal government"); Rogers v. United
States Nat'l Reconnaissance Office, No. 94-B-2934, slip op. at 7 (N.D. Ala. Sept.
13, 1995) ("[T]he degree of government involvement and control over [private
organizations which contracted with government to construct office facility is] in-
sufficient to establish companies as federal agencies for purposes of the FOIA."). 
But see Cotton v. Adams, 798 F. Supp. 22, 24 (D.D.C. 1992) (holding that
Smithsonian Institution is "agency" under FOIA on basis that it "performs gov-
ernmental functions as a center of scholarship and national museum responsible
for the safe-keeping and maintenance of national treasures"), holding questioned
on appeal of award of attorneys fees sub nom. Cotton v. Heyman, 63 F.3d 1115,
1123 (D.C. Cir. 1995) (noting that Smithsonian Institution could "reasonably in-
terpret our precedent to support its position that it is not an agency under FOIA");
Association of Community Orgs. for Reform Now v. Barclay, No. 3-89-409T,
slip op. at 8 (N.D. Tex. June 9, 1989) (holding federal home loan banks
"agencies" under FOIA); cf. Dong v. Smithsonian Instit., 878 F. Supp. 244, 250
(D.D.C. 1995) (ruling that Smithsonian Institution is "agency" under Privacy Act)
(appeal pending).

      See Illinois Inst. for Continuing Legal Educ. v. United States Dep't of Labor,8

545 F. Supp. 1229, 1232-33 (N.D. Ill. 1982); see also FOIA Update, Fall 1988, at
(continued...)
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In general, the FOIA does not apply to entities that "are neither chartered
by the federal government [n]or controlled by it."   Nor does the FOIA apply to a7

presidential transition team.   8
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     (...continued)8

3-4 ("FOIA Counselor:  Transition Team FOIA Issues").

      See Sweetland v. Walters, 60 F.3d 852, 855-56 (D.C. Cir. 1995) (holding that9

Executive Residence staff, which is "exclusively dedicated to assisting the
President in maintaining his home and carrying out his various ceremonial du-
ties," is not "agency" under FOIA); cf. Katz v. National Archives & Records
Admin., 68 F.3d 1438, 1442 (D.C. Cir. 1995) (finding that autopsy x-rays and
photographs of President Kennedy, created and handled as personal property of
Kennedy estate, are presidential papers, not records of any "agency"). 

      See S. Conf. Rep. No. 93-1200, at 14 (1974), reprinted in 197410

U.S.C.C.A.N. 6285, 6293; see, e.g., Rushforth v. Council of Econ. Advisers, 762
F.2d 1038, 1042-43 (D.C. Cir. 1985) (ruling that Council of Economic
Advisers is not "agency" under FOIA); Nation Co. v. Archivist of the United
States, No. 88-1939, slip op. at 5-6 (D.D.C. July 24, 1990) (finding that Tower
Commission is not "agency" under FOIA); National Sec. Archive v. Executive
Office of the President, 688 F. Supp. 29, 31 (D.D.C. 1988) (concluding that
Office of Counsel to President is not "agency" under FOIA), aff'd sub nom.
National Sec. Archive v. Archivist of the United States, 909 F.2d 541 (D.C. Cir.
1990); see also FOIA Update, Summer/Fall 1993, at 6-8 (Department of Justice
memorandum specifying consultation process for agencies possessing White
House-originated records or information located in response to FOIA requests).

      Meyer v. Bush, 981 F.2d 1288, 1294 (D.C. Cir. 1993); cf. Association of11

Am. Physicians & Surgeons v. Clinton, 997 F.2d 898, 911 (D.C. Cir. 1993)
(declaring that President's Task Force on National Health Care Reform, com-
posed of cabinet officials and chaired by First Lady, is not subject to Federal
Advisory Committee Act); Judicial Watch, Inc. v. Clinton, 880 F. Supp. 1, 8
(D.D.C. 1995) (holding that trust to assist President Clinton with personal legal
expenses "established by a government officer [President Clinton] in his personal
capacity without the use of public funds, and which renders absolutely no advice
on official government policy" is not subject to Federal Advisory Committee
Act), aff'd, 76 F.3d 1232 (D.C. Cir. 1996). 

      Armstrong v. Executive Office of the President, 90 F.3d 553, 559-65 (D.C.12

(continued...)
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The personal staff of the President  and units within the Executive Office of9

the President whose sole function is to advise and assist the President are not
intended to fall within the definition of "agency."   The Court of Appeals for the10

District of Columbia Circuit illustrated this point in holding that the former
Presidential Task Force on Regulatory Relief--chaired by the Vice President and
composed of several cabinet members--was not an agency for purposes of the
FOIA, as the cabinet members were not acting as heads of their departments "but
rather as the functional equivalents of assistants to the President."   Further, the11

D.C. Circuit recently evaluated the structure of the National Security Council, its
proximity to the President, and the nature of the authority delegated to it, and it
determined that the National Security Council is not an agency subject to the
FOIA.12
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     (...continued)12

Cir. 1996), cert. denied, 117 S. Ct. 1842 (1997). 

      See Soucie v. David, 448 F.2d 1067, 1075 (D.C. Cir. 1971); see also Ryan v.13

Department of Justice, 617 F.2d 781, 784-89 (D.C. Cir. 1980).

      Pacific Legal Found. v. Council on Envtl. Quality, 636 F.2d 1259, 126314

(D.C. Cir. 1980) (holding that Council on Environmental Quality is "agency"
under FOIA); cf. Energy Research Found. v. Defense Nuclear Facilities Safety
Bd., 917 F.2d 581, 584-85 (D.C. Cir. 1990) (determining that Defense Nuclear
Facilities Safety Board is "agency" because of multiple functions).

      United States Dep't of Justice v. Tax Analysts, 492 U.S. 136, 144-45 (1989)15

(holding that court opinions in agency files are "agency records"); see, e.g.,
International Bhd. of Teamsters v. National Mediation Bd., 712 F.2d 1495, 1496
(D.C. Cir. 1983) (holding that submission of gummed-label mailing list as
required by court order not sufficient to give "control" over record to agency);
Tax Analysts v. United States Dep't of Justice, 913 F. Supp. 599, 607 (D.D.C.
1996) (finding that electronic legal research database contracted by agency is not
"agency record" because licensing provisions specifically precluded agency
control), aff'd, 107 F.3d 923 (D.C. Cir. 1997) (unpublished table decision);
KDKA v. Thornburgh, No. 90-1536, slip op. at 11 (D.D.C. Sept. 30, 1992)
(concluding that Canadian Safety Board report of aircrash, although possessed by
National Transportation Safety Board, is not under agency "control" because of
restrictions imposed by Convention on International Civil Aviation); Teich v.
FDA, 751 F. Supp. 243, 248-49 (D.D.C. 1990) (holding that documents submitted
to FDA in "`legitimate conduct of its official duties'" are agency records not-
withstanding FDA's presubmission review regulation allowing submitters to
withdraw their documents from agency's files (quoting Tax Analysts, 492 U.S. at
145)), appeal voluntarily dismissed, No. 91-5023 (D.C. Cir. July 2, 1992); Rush
v. Department of State, 716 F. Supp. 598, 600 (S.D. Fla. 1989) (finding that
correspondence between former ambassador and Henry Kissinger (then Assistant
to the President) were "agency records" of Department of State as it exercised
control over them); see also FOIA Update, Summer 1992, at 5 (advising that
records subject to "protective order" issued by administrative law judge remain
within agency control and are subject to FOIA).

- 21 -

However, such government entities whose functions are not limited to
advising and assisting the President are "agencies" under the FOIA.   For ex-13

ample, the D.C. Circuit, after examining the responsibilities of one entity in the
Executive Office of the President in detail, concluded that its investigatory, evalu-
ative, and recommendatory functions exceeded merely advising the President and
that it therefore was an "agency" subject to the FOIA.14

The Supreme Court has articulated a basic, two-part test for determining
what constitutes an "agency record" under the FOIA:  "Agency records" are
documents which are (1) either created or obtained by an agency, and (2) under
agency control at the time of the FOIA request.   The D.C. Circuit has provided15

comprehensive discussions of relevant factors and precedents regarding the
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      See Burka v. HHS, 87 F.3d 508, 515 (D.C. Cir. 1996) (finding data tapes16

created and possessed by contractor to be "agency records" because of extensive
supervision exercised by agency which evidenced "constructive control"); Wolfe
v. HHS, 711 F.2d 1077, 1079-82 (D.C. Cir. 1983) (holding that transition team
records, physically maintained within "four walls" of agency,  were not "agency
records" under FOIA); see also, e.g., Tax Analysts, 492 U.S. at 146 (declaring
that federal court tax opinions maintained and used by Justice Department's Tax
Division are "agency records"); Hercules, Inc. v. Marsh, 839 F.2d 1027, 1029 (4th
Cir. 1988) (holding that army ammunition plant telephone directory prepared by
contractor at government expense, bearing "property of the U.S." legend, is
"agency record"); General Elec. Co. v. NRC, 750 F.2d 1394, 1400-01 (7th Cir.
1984) (determining that agency "use" of internal report submitted in connection
with licensing proceedings renders report an "agency record"); Chicago Tribune
Co. v. HHS, No. 95-C-3917, 1997 U.S. Dist. LEXIS 2308, at *33 (N.D. Ill. Feb.
26, 1997) (magistrate's recommendation) (finding that notes and audit analysis
file created by independent contractor were "agency records" as they were created
on behalf of and at request of agency and agency maintained "effective control"
over them), adopt-
ed (N.D. Ill. Mar. 28, 1997); see also Judicial Watch, 880 F. Supp. at 11-12
(following Washington Post v. DOD, 766 F. Supp. 1, 17 (D.D.C. 1991), finding
transcript of congressional testimony provided "solely for editing purposes," with
cover sheet restricting dissemination, is not "agency record"); Baizer v. United
States Dep't of the Air Force, 887 F. Supp. 225, 228-29 (N.D. Cal. 1995) (holding
that database of Supreme Court decisions, used for reference purposes or as re-
search tool, is not "agency record"); Animal Legal Defense Fund v. Secretary of
Agric., 813 F. Supp. 882, 892 (D.D.C. 1993) (ruling that plans regarding treat-
ment of animals maintained on-site by entities subject to USDA regulation are not
"agency records") (non-FOIA case brought under Administrative Procedure Act),
vacated for lack of standing sub nom. Animal Legal Defense Fund v. Espy, 29
F.3d 720 (D.C. Cir. 1994); Rush Franklin Publ'g, Inc. v. NASA, No. 90-CV-2855,
slip op. at 10 (E.D.N.Y. Apr. 13, 1993) (finding that computer tape maintained by
contractor is not "agency record" in absence of agency control); Lewisburg Prison
Project, Inc. v. Federal Bureau of Prisons, No. 86-1339, slip op. at 4-5 (M.D. Pa.
Dec. 16, 1986) (holding that training videotape provided by contractor is not
"agency record"); Marzen v. HHS, 632 F. Supp. 785, 801 (N.D. Ill. 1985)
(declaring that records created outside federal government which "agency in
question obtained without legal authority" are not "agency records"), aff'd on
other grounds, 825 F.2d 1148 (7th Cir. 1987); Waters v. Panama Canal Comm'n,
No. 85-2029, slip op. at 5-6 (D.D.C. Nov. 26, 1985) (finding that Internal Reve-
nue Code is not "agency record"); Center for Nat'l Sec. Studies v. CIA, 577 F.
Supp. 584, 586-90 (D.D.C. 1983) (holding that agency report, prepared "at the
direct request of Congress" with intent that it remain secret and transferred to
agency with congressionally imposed "conditions" of secrecy, is not "agency rec-
ord"); cf. SDC Dev. Corp. v. Mathews, 542 F.2d 1116, 1120 (9th Cir. 1976)
(reaching "displacement-type" result for records governed by National Library of 
Medicine Act); FOIA Update, Fall 1990, at 7-8 n.32.
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"agency record" concept  and also regarding how certain records maintained by16
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      See Gallant v. NLRB, 26 F.3d 168, 171-72 (D.C. Cir. 1994) (stating that17

letters written on agency time on agency equipment by board member seeking
renomination, which had been reviewed by other agency employees but not
integrated into agency record system and over which author had not relinquished
control, are not "agency records"); Bureau of Nat'l Affairs, Inc. v. United States
Dep't of Justice, 742 F.2d 1484, 1488-96 (D.C. Cir. 1984) (holding that
appointment calendars and telephone message slips of agency official are not
"agency records"); Spannaus v. United States Dep't of Justice, 942 F. Supp. 656,
658 (D.D.C. 1996) (finding that "`personal' files" of attorney no longer employed
with agency were "beyond the reach of FOIA" if they were not turned over to
agency at end of employment); Judicial Watch, 880 F. Supp. at 11 (concluding
that "telephone logs, calendar markings, [and] personal staff notes" are not
"agency records"); see also Hamrick v. Department of the Navy, No. 90-283, slip
op. at 6 (D.D.C. Aug. 28, 1992) (finding that employee notebooks containing
handwritten notes and comments, created and maintained for personal conve-
nience and not placed in official files or referenced in agency
documents, are not "agency records"), appeal dismissed, No. 92-5376 (D.C. Cir.
Aug. 4, 1995); Sibille v. Federal Reserve Bank, 770 F. Supp. 134, 139 (S.D.N.Y.
1991) (ruling that handwritten notes of meetings and telephone conversations
taken by employees for their personal convenience and not placed in agency's
files are not "agency records"); Dow Jones & Co. v. GSA, 714 F. Supp. 35, 39
(D.D.C. 1989) (determining that agency head's recusal list, shared only with per-
sonal secretary and chief of staff, is not "agency record"); Forman v. Chapotan,
No. 88-1151, slip op. at 14 (W.D. Okla. Dec. 12, 1988) (rejecting contention that
materials distributed to agency officials at privately sponsored seminar are
"agency records"), aff'd, No. 89-6035 (10th Cir. Oct. 31, 1989); American Fed'n
of Gov't Employees v. United States Dep't of Commerce, 632 F. Supp. 1272,
1277 (D.D.C. 1986) (finding that employee logs created voluntarily to facilitate
work are not "agency records" even though containing substantive information),
aff'd, 907 F.2d 203 (D.C. Cir. 1990); Kalmin v. Department of the Navy, 605 F.
Supp. 1492, 1494-95 (D.D.C. 1985) (holding that uncirculated personal notes
maintained at residence or in office desk drawer are personal property, not
"agency records"); British Airports Auth. v. CAB, 531 F. Supp. 408, 416 (D.D.C.
1982) (ruling that employee notes maintained in personal file and retained at em-
ployee's discretion are not "agency records"); Porter County Chapter of the Izaak
Walton League of Am. v. United States Atomic Energy Comm'n, 380 F. Supp.
630, 633 (N.D. Ind. 1974) (determining that handwritten notes within personal
files are not "agency records"); see also FOIA Update, Fall 1988, at 3-4
(discussing circumstances under which presidential transition team documents
can be regarded as "personal records" when brought to federal agency); FOIA
Update, Fall 1984, at 3-4 ("OIP Guidance:  `Agency Records' vs. `Personal Rec-
ords'").  But see Washington Post Co. v. United States Dep't of State, 632 F.
Supp. 607, 616 (D.D.C. 1986) (holding that logs compiled by Secretary of State's
staff--without his knowledge--are "agency records"); see also Ethyl Corp. v. EPA,
25 F.3d 1241, 1247-48 (4th Cir. 1994) (finding agency search inadequate because
employees "not properly instructed on how to distinguish personal records from

(continued...)
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agency employees may qualify as "personal" rather than "agency" records.  17
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     (...continued)17

agency records").

      See 5 U.S.C. § 552(a)(3), (a)(4)(A), (a)(6)(A); see also 5 U.S.C.A.18

§ 552(g) (West 1996 & Supp. 1997) (requiring agencies to make available "refer-
ence material or a guide for requesting records or information from the agency");
FOIA Update, Spring 1997, at 1 (discussing electronic publication of Justice
Department's FOIA Reference Guide). 

      See, e.g., 28 C.F.R. pt. 16 (1996) (Department of Justice FOIA regulations).  19

      5 U.S.C.A. § 552 (West 1996 & Supp. 1997).20

      See FOIA Update, Fall 1996, at 1-2, 10-11 (discussing statutory changes). 21

      5 U.S.C.A. § 552(a)(6)(D), (a)(6)(E) (West 1996 & Supp. 1997); see, e.g.,22

Revised Department of Justice Freedom of Information Act Regulations, 62 Fed.
Reg. 45,184 (1997) (to be codified at 28 C.F.R. pt. 16) (proposed Aug. 26, 1997).

      President's Memorandum for Heads of Departments and Agencies regarding23

the Freedom of Information Act, 29 Weekly Comp. Pres. Doc. 1999 (Oct. 4,
1993) [hereinafter President Clinton's FOIA Memorandum], reprinted in FOIA
Update, Summer/Fall 1993, at 3; see, e.g., FOIA Update, Summer 1994, at 6
(cautioning against practices that would cause unwarranted disadvantages to
requesters in record-referral processes); see also FOIA Update, Spring 1997, at 1
(discussing Attorney General's reiteration of Administration's "openness-in-
government principles").

      See Zemansky v. EPA, 767 F.2d 569, 574 (9th Cir. 1985); see also FOIA24

Update, Summer 1989, at 5 (addressing submission of FOIA requests by "fax" in
relation to agency regulation).

- 24 -

Each federal agency is required to publish in the Federal Register its pro-
cedural regulations governing access to its records under the FOIA.   These regu-18

lations must inform the public of where and how to address requests; its schedule
of fees for search, review, and duplication; its fee waiver criteria; and its adminis-
trative appeal procedures.   The Electronic Freedom of Information Act Amend-19

ments of 1996  affect several procedural aspects of FOIA administration--20

including matters pertaining to the timing of the processing of FOIA requests--
which are discussed below.   Each federal agency is required to promulgate21

implementing regulations in the Federal Register addressing these matters as
well.   22

Although an agency may occasionally waive some aspect of its published
procedures for reasons of public interest, speed, or simplicity, all agencies should
be mindful that any "unnecessary bureaucratic hurdle has no place in [the Act's]
implementation"  and that no requirement may be imposed on a requester23

beyond those prescribed in an agency's regulations.   Of course, agencies must24

strictly adhere to their own regulations when that is advantageous to the FOIA
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      See, e.g., Ruotolo v. Department of Justice, 53 F.3d 4, 10 (2d Cir. 1995)25

(charging that agency failed to comply with its own regulation requiring 
it to assist requesters in reformulating requests determined not to reasonably
describe records sought); Public Citizen Health Research Group v. FDA, No. 94-
0018, slip op. at 2 (D.D.C. Feb. 9, 1996) (criticizing agency for asserting that re-
quest did not reasonably describe "records which could be located in the FDA's
record keeping system without an unduly burdensome search" and ignoring
plaintiff's concession to limit scope of request, court concluded that agency
violated its own regulatory requirement to seek more specific information and to
narrow scope of request).

      See, e.g., Pollack v. Department of Justice, 49 F.3d 115, 119 (4th Cir.)26

(plaintiff's refusal to pay anticipated fees constitutes failure to exhaust adminis-
trative remedies); Wells v. SEC, No. 96-6237, 1997 WL 274270, at *3 (2d Cir.
May 22, 1997) (ruling that plaintiff failed to exhaust administrative remedies by
neglecting to administratively appeal pursuant to agency regulations); Thomas v.
Office of U.S. Attorney, 171 F.R.D. 53, 54 (E.D.N.Y. 1997) (ruling that
administrative remedies not exhausted when plaintiff made further request for
documents in appeal of agency's denial of plaintiff's initial request); Smith v.
Reno, No. 93-1316, 1996 U.S. Dist. LEXIS 5594, at *9 (N.D. Cal. Apr. 23, 1996)
(stating that "National Records Administration is not an HUD information cen-
ter," and holding that plaintiff failed to exhaust administrative remedies by
directing FOIA request to wrong agency) (appeal pending); Graphics of Key
West v. United States, No. 93-718, 1996 U.S. Dist. LEXIS 1888, at **17-18 (D.
Nev. Feb. 5, 1996) (finding that requests made to IRS employees are "more argu-
ments than clear requests for information" and "do not even come close to consti-
tuting proper requests for information," court dismissed for failure to exhaust
administrative remedies); Sands v. United States, No. 94-0537, 1995 U.S. Dist.
LEXIS 9252, at **10-12 (S.D. Fla. June 16, 1995) (noting clarity of agency's
rules and reasonableness of agency's treatment of misdirected request, court
found that plaintiff failed to exhaust administrative remedies by not directing re-
quest to appropriate office); United States v. Agunbiade, No. 90-CR-610, 1995
WL 351058, at *6 (E.D.N.Y. May 10, 1995) (ruling that plaintiff who did not di-
rect request to "appropriate parties and agencies" in accordance with agency-
specific rules failed to exhaust administrative remedies), aff'd sub nom. United
States v. Osinowo, 100 F.3d 942 (2d Cir. 1996) (unpublished table decision);
Klayman v. United States Int'l Trade Comm'n, No. 95-0009, slip op. at 1 (D.D.C.
Apr. 19, 1995) (stating that plaintiff failed to exhaust administrative remedies by
failing to comply with agency regulations governing appeals); Polewsky v. Social
Sec. Admin., No. 5:93-CV-200, slip op. at 8 (D. Vt. Mar. 31, 1995) (magistrate's
recommendation) (noting that agency is not required to inform requesters of prop-
er administrative procedures, other than through publication in Federal Register,
and finding that plaintiff did not comply with agency regulations and therefore
has not exhausted administrative remedies), adopted (D. Vt. Apr. 13, 1995), aff'd
on other grounds, 101 F.3d 108 (2d Cir. 1996) (unpublished table decision).

- 25 -

requester.   By the same token, a requester's failure to comply with an agency's25

procedural regulations governing access to records may be held to constitute a
failure to properly exhaust administrative remedies.   26
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      See, e.g., Constangy, Brooks & Smith v. NLRB, 851 F.2d 839, 840 n.2 (6th27

Cir. 1988) (recognizing standing of attorney to request documents on behalf of
client).  See generally Doherty v. United States Dep't of Justice, 596 F. Supp.
423, 427 n.4 (S.D.N.Y. 1984) (reviewing legislative history), aff'd on other
grounds, 775 F.2d 49 (2d Cir. 1985). 

      See FOIA Update, Winter 1985, at 6 (citing 5 U.S.C. § 551(2)).28

      See, e.g., Texas v. ICC, 935 F.2d 728, 728 (5th Cir. 1991); Massachusetts v.29

HHS, 727 F. Supp. 35, 35 (D. Mass. 1989). 
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A FOIA request can be made by "any person," as defined in 5 U.S.C.
§ 551(2) (1994), which encompasses individuals (including foreign citizens),
partnerships, corporations, associations and foreign or domestic governments.  27

The statute specifically excludes federal agencies from the definition of a "per-
son,"  but state agencies certainly can make FOIA requests.   The only apparent28        29

exception of any significance to this broad "any person" standard
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      See Doyle v. United States Dep't of Justice, 494 F. Supp. 842, 843 (D.D.C.30

1980) (finding that fugitive not entitled to enforcement of the FOIA's access
provisions because he cannot expect judicial aid in obtaining government records
when he has fled the jurisdiction of the courts), aff'd, 668 F.2d 1365 (D.C. Cir.
1981).  But cf. O'Rourke v. United States Dep't of Justice, 684 F. Supp. 716, 718
(D.D.C. 1988) (holding that convicted criminal, fugitive from his home country
undergoing U.S. deportation proceedings, qualified as "any person" for purpose
of making FOIA request); Doherty, 596 F. Supp. at 424-29 (same).

      See Javelin Int'l, Ltd. v. United States Dep't of Justice, 2 Gov't Disclosure31

Serv. (P-H) ¶ 82,141, at 82,479 (D.D.C. Dec. 9, 1981).

      See United States Dep't of Justice v. Reporters Comm. for Freedom of the32

Press, 489 U.S. 749, 771 (1989); see also North v. Walsh, 881 F.2d 1088, 1096
(D.C. Cir. 1989) (rejecting requester's identity and intended use as factors for
determining access rights under FOIA); Durns v. Bureau of Prisons, 804 F.2d
701, 706 (D.C. Cir. 1986) ("Congress granted the scholar and the scoundrel equal
rights of access to agency records."), cert. granted, judgment vacated on other
grounds & remanded, 486 U.S. 1029 (1988); Forsham v. Califano, 587 F.2d 1128,
1134 (D.C. Cir. 1978) (reasoning that while factors such as need, interest, or pub-
lic interest may bear on agency's determination of order of processing, they have
no bearing on individuals' rights of access under FOIA); see also FOIA Update,
Spring 1989, at 5; FOIA Update, Summer 1985, at 5.

      See United States v. Weber Aircraft Corp., 465 U.S. 792, 801-02 (1984);33

Baldrige v. Shapiro, 455 U.S. 345, 360 n.14 (1982); NLRB v. Robbins Tire &
Rubber Co., 437 U.S. 214, 242 (1978); NLRB v. Sears, Roebuck & Co., 421 U.S.
132, 143 n.10 (1975); Renegotiation Bd. v. Bannercraft Clothing Co., 415 U.S. 1,
24 (1974).  

      See, e.g., Jackson v. First Fed. Sav., 709 F. Supp. 887, 889 (E.D. Ark.34

1989); see also FOIA Update, Dec. 1981, at 10.  But cf. Injex Indus. v. NLRB,
699 F. Supp. 1417, 1419 (N.D. Cal. 1986) (holding that FOIA cannot be used to
circumvent nonreviewable decision to impound requested documents); Morrison-
Knudsen Co. v. Department of the Army of the United States, 595 F. Supp. 352,
356 (D.D.C. 1984) ("[T]he use of FOIA to unsettle well established procedures
governed by a comprehensive regulatory scheme
must be . . . viewed not only `with caution' but with concern."), aff'd, 762 F.2d

(continued...)
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is for those who flout the law, such as a fugitive from justice, who may be denied
judicial relief by the courts.   This holds true also when the FOIA plaintiff is an30

agent acting on behalf of a fugitive.  31

FOIA requests can be made for any reason whatsoever, with no showing of
relevancy required; because the purpose for which records are sought "has no
bearing" upon the merits of the request, FOIA requesters do not have to explain
or justify their requests.   As a result, despite repeated Supreme Court admoni-32

tions for restraint,  the FOIA has been invoked successfully as a substitute for, or33

a supplement to, document discovery in the contexts of both civil  and criminal34  35
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     (...continued)34

138 (D.C. Cir. 1985) (unpublished table decision).  But see Environmental
Crimes Project v. EPA, 928 F. Supp. 1, 2 (D.D.C. 1995) (ordering stay of FOIA
case "pending the resolution of the discovery disputes" in parties' related lawsuit
to foreclose requester's attempt to "`end run'" or interfere with discovery).

      See, e.g., North, 881 F.2d at 1096.  But cf. Jones v. FBI, 41 F.3d 238, 25035

(6th Cir. 1994) ("FOIA's scheme of exemptions does not curtail a plaintiff's right
to discovery in related non-FOIA litigation; but neither does that right entitle a
FOIA plaintiff to circumvent the rules limiting release of documents under
FOIA."); Agunbiade, 1995 WL 31058, at *7 (stating that FOIA requester "cannot
employ the statute as a means to enlarge his right to discovery").  

      Sears, 421 U.S. at 143 n.10; see also United Tech. v. FAA, 102 F.3d 688,36

692 (2d Cir. 1996) ("`Congress[] created a scheme of categorical exclusion; it did
not invite a judicial weighing of the benefits and evils of disclosure on a case-by-
case basis.'" (quoting FBI v. Abramson, 456 U.S. 615, 631 (1982))), cert. denied,
117 S. Ct. 2479 (1997); United States v. United States Dist. Court, Central Dist.
of Cal., 717 F.2d 478, 480 (9th Cir. 1983) (holding that FOIA does not expand
scope of criminal discovery permitted under Rule 16 of Federal Rules of Criminal
Procedure); Johnson v. United States Dep't of Justice, 758 F. Supp. 2, 5 (D.D.C.
1991) ("Resort to Brady v. Maryland as grounds for waiving confidentiality is . . .
outside the proper role of FOIA."); Stimac v. United States Dep't of Justice, 620
F. Supp. 212, 213 (D.D.C. 1985) ("Brady v. Maryland . . . provides no authority
for releasing material under FOIA."); cf. Calder v. IRS, 890 F.2d 781, 783 (5th
Cir. 1989) (holding that historian denied access under FOIA also has no
"constitutional right of access" to Al Capone's tax records); Leach v. RTC, 860 F.
Supp. 868, 871, 878-79 & n.13 (D.D.C. 1994) (individual Member of Congress
not granted greater access to agency records than other FOIA requesters by virtue
of position; issue held nonjusticiable), appeal dismissed per stipulation, No. 94-
5279 (D.C. Cir. Dec. 22, 1994). 

      United States Dep't of Justice v. Julian, 486 U.S. 1, 14 (1988); accord37

(continued...)
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litigation.  

 By the same token, as the Supreme Court has stated, a FOIA requester's
basic rights to access "are neither increased nor decreased" by virtue of having a
greater interest in the records than that of an average member of the general
public.   However, such considerations do logically have a bearing on certain36

procedural areas of the FOIA--such as expedited access, waiver or reduction of
fees, and the award of attorney's fees and costs to a successful FOIA plaintiff--in
which it is appropriate to examine a requester's need or purpose in seeking rec-
ords.  And as the Supreme Court has observed, a requester's identity can be signi-
ficant in one substantive respect:  "The fact that no one need show a particular
need for information in order to qualify for disclosure under the FOIA does not
mean that in no situation whatever will there be valid reasons for treating [an
exemption] differently as to one class of those who make requests than as to an-
other class."   In short, this means that an agency should not in37
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     (...continued)37

Reporters Comm., 489 U.S. at 771 (recognizing single exception to general
FOIA-disclosure rule in case of "first-party" requester).

      See FOIA Update, Spring 1989, at 5 (advising agencies to treat first-party38

FOIA requesters in accordance with protectible interests that requesters can have
in their own information, such as personal privacy information, and to treat third-
party FOIA requesters differently).

      5 U.S.C. § 552(a)(3)(A).39

      See id. § 552(a)(3)(B); see, e.g., Borden v. FBI, No. 94-1029, slip op. at 240

(1st Cir. June 28, 1994) (per curiam) (affirming dismissal of case because
requester failed to comply with agency's published regulations); McDonnell v.
United States, 4 F.3d 1227, 1236-37 (3d Cir. 1993) ("[A] person whose name
does not appear on [FOIA] request [as required by agency regulations] . . . has not
made a formal request for documents within the meaning of the statute [and
therefore] has no right to [the documents or to] sue in district court when the
agency refuses to release requested documents."); Smith, 1996 U.S. Dist. LEXIS
5594, at *9 (declaring that plaintiff has not exhausted administrative remedies
when request was directed to wrong agency).

      H.R. Rep. No. 93-876, at 6 (1974), reprinted in 1974 U.S.C.C.A.N. 6267,41

6271; see, e.g., Brumley v. United States Dep't of Labor, 767 F.2d 444, 445 (8th
Cir. 1985); Goland, 607 F.2d at 353; Marks v. United States Dep't of Justice, 578
F.2d 261, 263 (9th Cir. 1978).

      Assassination Archives & Research Ctr. v. CIA, 720 F. Supp. 217, 21942

(D.D.C. 1989), aff'd in pertinent part, No. 89-5414 (D.C. Cir. Aug. 13, 1990); see
Frank v. United States Dep't of Justice, 941 F. Supp. 4, 5 (D.D.C. 1996) (appeal
pending); Blakey v. Department of Justice, 549 F. Supp. 362, 366-67 (D.D.C.
1982), aff'd, 720 F.2d 215 (D.C. Cir. 1983) (unpublished table decision); see also
Trenerry v. Department of the Treasury, No. 92-5053, slip op. at 6 (10th Cir. Feb.
5, 1993) (holding that agency not required to provide personal services such as
legal research); Davis v. United States Dep't of Justice, 968 F.2d 1276, 1280-82
(D.C. Cir. 1992) (stating that burden is on requester, not agency, to show prior
disclosure of otherwise exempt records); Lamb v. IRS, 871 F. Supp. 301, 304
(E.D. Mich. 1994) (finding requests
outside scope of FOIA when they require legal research, are unspecific, or seek

(continued...)
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voke a FOIA exemption to protect a requester from himself.   38

The FOIA specifies only two requirements for access requests:  that they
"reasonably describe" the records sought  and that they be made in accordance39

with agencies' published procedural regulations.   The legislative history of the40

1974 FOIA amendments indicates that a description of a requested record is suf-
ficient if it enables a professional agency employee familiar with the subject area
to locate the record with a "reasonable amount of effort."   It has been observed41

that "[t]he rationale for this rule is that FOIA was not intended to reduce gov-
ernment agencies to full-time investigators on behalf of requesters,"  or to allow42
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answers to interrogatories).

      Immanuel v. Secretary of the Treasury, No. 94-884, 1995 WL 464141, at *143

(D. Md. Apr. 4, 1995), aff'd, 81 F.3d 150 (4th Cir. 1996) (unpublished table
decision); see also Freeman v. United States Dep't of Justice, No. 90-2754, slip
op. at 3 (D.D.C. Oct. 16, 1991) ("The FOIA does not require that the government
go fishing in the ocean for fresh water fish.").

      Devine v. Marsh, 2 Gov't Disclosure Serv. (P-H) ¶ 82,022, at 82,186 (E.D.44

Va. Aug. 27, 1981); see also Goldgar v. Office of Admin., 26 F.3d 32, 35 (5th
Cir. 1994) (holding that agency not required to produce information sought by re-
quester--"the identity of the government agency that is reading his mind"--that
does not exist in record form); Keenan v. United States Dep't of Justice, No. 94-
1909, slip op. at 1 (D.D.C. Nov. 12. 1996) ("Plaintiff can not [sic] place a request
for one search and then, when nothing is found, convert that request into a
different search."); Graphics of Key West, 1996 U.S. Dist. LEXIS 1888, at *17
(finding plaintiff's request letters to be "more arguments than clear requests for
information"); Kubany v. Board of Governors, Fed. Reserve Sys., No. 93-1428,
slip op. at 6-8 (D.D.C. July 19, 1994) (holding that request relying on exhibits
containing "multiple, unexplained references to hundreds of accounts, and various
flowcharts, and schematics" is "entirely unreasonable"); Canning v. United States
Dep't of Justice, No. 92-503, slip op. at 2 (D.D.C. July 15, 1992) (stating that
subsequent request for additional searches of State Department files "not justi-
fied" after agency had conducted "reasonable and adequate search"); Massachu-
setts, 727 F. Supp. at 36 n.2 (holding that request for all records "relating to" par-
ticular subject is overbroad, "thus unfairly plac[ing] the onus of non-production
on the recipient of the request and not where it belongs--upon the person who
drafted such a sloppy request").

      Hemenway v. Hughes, 601 F. Supp. 1002, 1005 (D.D.C. 1985); see also45

Miller v. Casey, 730 F.2d 773, 777 (D.C. Cir. 1984) (emphasizing that agency
required to read FOIA request as drafted, "not as either [an] agency official or
[the requester] might wish it was drafted"); Ferri v. Bell, 645 F.2d 1213, 1220 (3d
Cir. 1981) (declaring that request "inartfully presented in the form of questions"
cannot be dismissed, in toto, as too burdensome); Summers v. United States Dep't
of Justice, 934 F. Supp. 458, 461 (D.D.C. 1996) (notwithstanding fact that
plaintiff's request specifically sought access to J. Edgar Hoover's "commitment
calendars," finding agency search inadequate as agency did not

(continued...)
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requesters to conduct "fishing expeditions" through agency files.   Accordingly,43

one FOIA request was held invalid on the grounds that it required an agency's
FOIA staff either to have "clairvoyant capabilities" to discover the requester's
needs or to spend "countless numbers of personnel hours seeking needles in
bureaucratic haystacks."44

An agency "must be careful not to read [a] request so strictly that the
requester is denied information the agency well knows exists in its files, albeit in
a different form from that anticipated by the requester."   In liberally inter45



PROCEDURAL REQUIREMENTS

     (...continued)45

use additional search terms such as "appointment" or "diary" to locate responsive
records); Canning v. United States Dep't of Justice, 919 F. Supp. 451, 460-61
(D.D.C. 1994) (when agency was aware that subject of request used two names, it
should have conducted search under both names); Landes v. Yost, No. 89-6338,
slip op. at 4-5 (E.D. Pa. Apr. 11, 1990) (finding that request was "reasonably de-
scriptive" when it relied on agency's own outdated identification code), aff'd, 922
F.2d 832 (3d Cir. 1990) (unpublished table decision); FOIA Update, Summer
1983, at 5; cf. Truitt v. Department of State, 897 F.2d 540, 544-46 (D.C. Cir.
1990) (stating that when request was "reasonably clear as to the materials de-
sired," agency failed to conduct adequate search as it did not include file likely to
contain responsive records).  But see Maynard v. CIA, 986 F.2d 547, 560 (1st Cir.
1993) (finding that agency search was properly limited to scope of FOIA request,
with no requirement that secondary references or variant spellings be checked).

      See FOIA Update, Fall 1995, at 3 (advising agencies to interpret terms of46

FOIA requests liberally) (citing Nation Magazine v. United States Customs Serv.,
71 F.3d 885, 890 (D.C. Cir. 1995)). 

      President Clinton's FOIA Memorandum, reprinted in FOIA Update, Sum-47

mer/Fall 1993, at 3; see also Attorney General's Memorandum for Heads of
Departments and Agencies regarding the Freedom of Information Act (Oct. 4,
1993) [hereinafter Attorney General Reno's FOIA Memorandum], reprinted in
FOIA Update, Summer/Fall 1993, at 4-5; FOIA Update, Summer 1994, at 6
(describing National Performance Review FOIA activities at Justice Department);
cf. De Luca v. INS, No. 95-6240, 1996 U.S. Dist. LEXIS 2696, at *2 (E.D. Pa.
Mar. 7, 1996) (agency offered--as matter of administrative discretion--to create
certification that it had no record that requester was naturalized citizen).

      See FOIA Update, Fall 1995, at 3-5 ("OIP Guidance:  Determining the48

Scope of a FOIA Request") (advising of procedures and underlying considera-
tions for document "scoping").

      See Ruotolo, 53 F.3d at 10; Public Citizen Health Research Group, No. 94-49

0018, slip op. at 2 (D.D.C. Feb. 9, 1996); see also FOIA Update, Summer 1983,
at 5.
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preting the intended scope of a FOIA request,  agencies should heed President46

Clinton's admonition to "handle requests for information in a customer-friendly
manner [in order to] ensure compliance with both the letter and spirit of the
Act."   And agencies should be careful that any "scoping" of documents found in47

response to a request is done only with full communication with the FOIA re-
quester.  48

The fact that a FOIA request is very broad or "burdensome" in its mag-
nitude does not, in and of itself, entitle an agency to deny that request on the
ground that it does not "reasonably describe" the records sought.   The key factor49

is the ability of an agency's staff to reasonably ascertain exactly which records are
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      See Yeager v. DEA, 678 F.2d 315, 322, 326 (D.C. Cir. 1982) (holding valid50

request encompassing over 1,000,000 computerized records:  "The linchpin
inquiry is whether the agency is able to determine `precisely what records [are]
being requested.'" (quoting legislative history)).

      See Nation Magazine, 71 F.3d at 892 (agreeing that search which would51

require review of 23 years of unindexed files for records pertaining to former
presidential candidate H. Ross Perot would be unreasonably burdensome, but
disagreeing that search for dated memorandum through agency files indexed
chronologically would be burdensome); Van Strum v. EPA, No. 91-35404, slip
op. at 3 (9th Cir. Aug. 17, 1992) (accepting agency justification in denying or
seeking clarification of overly broad requests which would place inordinate
search burden on agency resources); American Fed'n of Gov't Employees v.
United States Dep't of Commerce, 907 F.2d 203, 209 (D.C. Cir. 1990) (holding
request which would require agency "to locate, review, redact, and arrange for
inspection a vast quantity of material" to be "so broad as to impose an unreason-
able burden upon the agency" (citing Goland, 607 F.2d at 353)); Marks, 578 F.2d
at 263 (ruling that FBI is not required to search every one of its field offices);
Spannaus v. United States Dep't of Justice, No. 92-372, slip op. at 6 (D.D.C. June
20, 1995) (finding that agency is not required to determine all persons having ties
to associations targeted in bankruptcy proceedings "and then search any and all
civil or criminal files relating to those persons"), summary affirmance granted in
pertinent part, No. 95-5267 (D.C. Cir. Aug. 16, 1996); Canning v. United States
Dep't of the Treasury, No. 91-2324, slip op. at 8 (D.D.C. Apr. 28, 1993) ("[I]f the
locations to be searched are not plain from the face of the request, the government
agency . . . need not imply additional locations into the search."); Roberts v.
United States Dep't of Justice, No. 92-1707, slip op. at 3 (D.D.C. Jan. 28, 1993)
(stating that agency is not expected to "search every nook and cranny of its vast
offices" in order to locate records which requester believes may exist); Nance v.
United States Postal Serv., No. 91-1183, slip op. at 5 n.3 (D.D.C. Jan. 24, 1992)
(dictum) (suggesting that there may be instances when "search burden is too
disruptive," regardless of requester's ability to pay fees); Hale Fire Pump Co. v.
United States, No. 90-2714, slip op. at 2 (E.D. Pa. July 30, 1990) (determining
that agency is not required to direct FOIA request to "hundreds of [its] installa-
tions that might have responsive documents"); see also, e.g., Nolen v. Rumsfeld,
535 F.2d 890, 891-92 (5th Cir. 1976) (finding that FOIA does not compel
agencies to locate missing records).  But see Truitt, 897 F.2d at 546 (requiring
that subsequent search be conducted for responsive records that agency knew
were removed from file).

      See, e.g., Church of Scientology v. IRS, 792 F.2d 146, 150-51 (D.C.52

(continued...)
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being requested and locate them.   The courts have held only that agencies are50

not required to conduct wide-ranging, "unreasonably burdensome" searches for
records.   51

Prior to the enactment of the Electronic Freedom of Information Act
Amendments of 1996, several courts held that agencies do not have to organize or
reorganize file systems in order to respond to particular FOIA requests,  to write52
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Cir. 1986); Miller v. United States Dep't of State, 779 F.2d 1378, 1385 (8th Cir.
1986); Neff v. IRS, No. 85-816, slip op. at 8 (S.D. Fla. Nov. 24, 1986);
Auchterlonie v. Hodel, No. 83-C-6724, slip op. at 13 (N.D. Ill. May 7, 1984).

      See Burlington N. R.R. v. EPA, No. 91-1636, slip op. at 4 (D.D.C. June 15,53

1992); Clarke v. United States Dep't of the Treasury, No. 84-1873, slip op. at 2-3
(E.D. Pa. Jan. 24, 1986); see also FOIA Update, Spring 1992, at 3-7
(congressional testimony discussing "electronic record" FOIA issues).

      See Yeager, 678 F.2d at 324; see also "Department of Justice Report on54

`Electronic Record' FOIA Issues" [hereinafter Department of Justice "Electronic
Record" Report], reprinted in abridged form in FOIA Update, Spring/Summer
1990, at 8-21 (discussing use of "computer programming" for FOIA search and
processing purposes).  But cf. International Diatomite Producers Ass'n v. United
States Soc. Sec. Admin., No. 92-1634, slip op. at 13-14 (N.D. Cal. Apr. 28, 1993)
(ordering agency to respond to request for specific information, portions of which
were maintained in four separate computerized listings, by either compiling new
list or redacting existing lists), appeal dismissed, No. 93-16723 (9th Cir. Nov. 1,
1993).

      See Thompson Publ'g Group, Inc. v. Health Care Fin. Admin., No. 92-2431,55

slip op. at 3-4 (D.D.C. Mar. 15, 1994) (finding that relatively simple computer
searches and computer queries are reasonable for data that do not exist "in a
single computer `document' or `file'"); Belvy v. United States Dep't of Justice,
No. 94-923, slip op. at 7-9 (S.D. Fla. Dec. 15, 1994) (magistrate's recommen-
dation) (rejecting agency's claim that it did not have to undertake computer search
because it failed "to establish that the creation of such a [computer] program
would be unreasonable"), adopted (S.D. Fla. Jan. 27, 1995); see also Department
of Justice "Electronic Record" Report, reprinted in abridged form in FOIA
Update, Spring/Summer 1990, at 8-17 (discussing issue of computer
programming for search purposes).

      5 U.S.C.A. § 552(a)(3)(C) (West 1996 & Supp. 1997); see also FOIA56

Update, Fall 1996, at 2 (discussing new electronic search requirements).
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new computer programs to search for "electronic" data not already compiled for
agency purposes,  or to aggregate computerized data files so as to effectively53

create new, releasable records.   More than one court ruled, though, that agencies54

may be required to perform relatively simple computer searches to locate
requested records, or to demonstrate why such searches are unreasonable in a
given case.   Consistent with these latter cases, and to promote electronic55

database searches, the Electronic FOIA amendments now require that agencies
make "reasonable efforts" to search for requested records in electronic form or
format, "except when such efforts would significantly interfere with the operation
of the agency's automated information system."   The Electronic FOIA56

amendments now expressly define the term "search" as meaning "to review,
manually or by automated means, agency records for the purpose of locating
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      5 U.S.C.A. § 552(a)(3)(D) (West 1996 & Supp. 1997); see also FOIA57

Update, Winter 1997, at 6 (advising that new search provisions of Electronic
FOIA amendments do not involve record "creation" in Congress's eyes). 

      See Zemansky, 767 F.2d at 571-73 (observing that reasonableness of agency58

search depends upon facts of each case (citing Weisberg v. United States Dep't of
Justice, 705 F.2d 1344, 1351 (D.C. Cir. 1983))); see also Oglesby v. United States
Dep't of the Army, 79 F.3d 1172, 1185 (D.C. Cir. 1996) (acknowledging
plaintiff's assertion that search was inadequate because of previous FOIA
requester's claim that agency provided her with "well over a thousand
documents," court held that claim raises enough doubt to preclude summary
judgment in absence of agency affidavit further describing its search); Ruotolo,
53 F.3d at 9 (finding that request which required 803 files to be searched not
"unreasonably burdensome"); Citizens Comm'n on Human Rights v. FDA, 45
F.3d 1325, 1328 (9th Cir. 1995) (determining that search was adequate when
agency spent 140 hours reviewing relevant files, notwithstanding fact that agency
was unable to locate 137 of 1000 volumes of records); Meeropol v. Meese, 790
F.2d 942, 956 (D.C. Cir. 1986) ("[A] search need not be perfect, only adequate,
and adequacy is measured by the reasonableness of the effort in light of the spec-
ific request."); Shewchun v. INS, No. 95-1920, slip op. at 7 (D.D.C. Dec. 10,
1996) ("plaintiff's identification of undisclosed documents that he has obtained
through other sources [does not] render the search unreasonable"), summary
affirmance granted, No. 97-5044 (D.C. Cir. June 5, 1997); Kronberg v. United
States Dep't of Justice, 875 F. Supp. 861, 870-71 (D.D.C. 1995) (holding that
search was inadequate when agency did not find records required to be main-
tained and plaintiff produced documents obtained by other FOIA requesters dem-
onstrating that agency possessed files which may contain records sought); Okon
v. IRS, No. 91-660, 1995 WL 231240, at *4 (D.N.M. Jan. 12, 1995) (finding that
although plaintiff "has articulated intelligent and logical reasons why she believes
other documents . . . may exist," agency conducted search "reasonably calculated
to uncover all responsive documents"); Canning v. United States Dep't of Justice,
919 F. Supp. 451, 459-60 (D.D.C. 1994) (concluding that fact that plaintiff was
able to "find a handful of documents through other sources is not necessarily
indicative of an inadequate search"); Canning v. United States Dep't of Justice,
848 F. Supp. 1037, 1051-52 (D.D.C. 1994) ("[T]he mere fact that the documents
produced reference other documents that Plaintiff may be interested in, does not,
by itself, call into question the adequacy of the Defendant's [search] method."). 

      See, e.g., Voinche v. FBI, No. 96-5304, 1997 U.S. App. LEXIS 19089, at *359

(D.C. Cir. June 19, 1997) (ruling that agency was not obliged to "search for
records beyond the scope of the request"), petition for cert. filed, 66 U.S.L.W.
3178 (U.S. Sept. 2, 1997) (No. 97-383); Kowalczyk v. Department of Justice, 73

(continued...)
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those records which are responsive to a request."57

The adequacy of an agency's search under the FOIA is determined by a test
of "reasonableness," which may vary from case to case.   As a general rule, an58

agency must undertake a search that is "reasonably calculated" to locate the
requested records  and, if challenged in court, must be able to show "what59
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     (...continued)59

F.3d 386, 389 (D.C. Cir. 1996) (finding search limited to agency headquarters
files reasonable because plaintiff directed his request there); Oglesby v. United
States Dep't of Army, 920 F.2d 57, 68 (D.C. Cir. 1990) (holding agency may not
limit search to one record system if others are likely to contain responsive rec-
ords); Nation Magazine v. United States Custom Serv., No. 94-00808, slip op. at
8, 13-14 (D.D.C. Feb. 14, 1997) (stating that reasonable search did not require
agency to search individual's personnel file in effort to locate substantive
document drafted by him); Summers, 934 F. Supp. at 462 (finding agency re-
sponse to request for telephone message slips of J. Edgar Hoover which stated
that "`[i]t is not the policy or practice of the FBI to maintain in file handwritten
telephone messages'" inadequate when agency located "telephone note," sug-
gesting that other such notes exist); Lesar v. CIA, No. 93-2598, slip op. at 3
(D.D.C. Oct. 12, 1995) (finding that agency search was inadequate when it
limited scope of request to records generated or made available to former Presi-
dent Bush, in his capacities as Director of CIA and Vice President, even though
requester also sought records "`generated by or made available' to former Presi-
dent Bush `or members of his staff'"); Eagle Horse v. FBI, No. 92-2357, slip op.
at 2 (D.D.C. July 28, 1995) ("Agencies are not, however, obliged by a FOIA
request to embark on a quest for responsive documents wherever they might be
found within a vast bureaucratic organization spread across the country such as
the FBI.").

      Steinberg v. United States Dep't of Justice, 548 F.3d 548, 552 (D.C. Cir.60

1994) (remanding issue of adequacy of search where agency did not "describe in
any detail" what records were searched, by whom, and through what process); see
also, e.g., Payne v. Department of Justice, No. 96-30840, slip op. at 4-5 (5th Cir.
July 11, 1997) (stating that agency affidavits detailing files and databases
searched are adequate and finding plaintiff's arguments that agency may have
acted to conceal records "unavailing"); Hunsberger v. FBI, No. 96-1841, 1997
WL 162989, at *1 (1st Cir. Mar. 14, 1997) (per curiam) (specifically determining
that agency affidavit, because both detailed and nonconclusory, showed that
reasonable search had been made); Smith v. United States, No. 95-1950, 1996
WL 696452, at *4 (E.D. La. Dec. 4, 1996) (holding that affidavits from persons
who did not have personal knowledge of search conducted over three-year period,
that did not describe information storage system, and that did not describe why all
locations were not searched during particular time period were inadequate)
(appeal pending); Sousa v. United States Dep't of Justice, No. 95-375, 1996 U.S.
Dist. LEXIS 18627, at **31-33 (D.D.C. Dec. 9, 1996) (directing agency to amend
affidavits to "provide a description of their filing system and an explanation of
why only certain files were searched"); Russell v. CIA, No. 95-1234, 1996 U.S.
Dist. LEXIS 6108, at *7 (D.D.C. May 3, 1996) (requiring agency to provide addi-
tional information further clarifying which indices were searched and which
search terms were used); Katzman v. Freeh, 926 F. Supp. 316, 320 (E.D.N.Y.
1996) (holding search inadequate when agency's own affidavit suggested that it
may have conducted search using wrong file number); Master v. FBI, 926 F.
Supp. 193, 196-97 (D.D.C. 1996) (finding agency declaration that included de-
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records were searched, by whom, and through what process."   Agen60
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     (...continued)60

scription of records systems searched, explanation of how agency files are acces-
sed, search results of manual and automated indices, and reasonable explanation
of clerical error to establish adequacy of search), aff'd, No. 96-5325 (D.C. Cir.
May 15, 1997). 

      Ethyl Corp., 25 F.3d at 1247-48 (citing agency failure to follow guidance61

published in FOIA Update, Fall 1984, at 3-4).

      Newman v. Legal Servs. Corp., 628 F. Supp. 535, 543 (D.D.C. 1986); see62

also FOIA Update, Winter 1986, at 6.

      See, e.g., Church of Scientology, 792 F.2d at 150 (stating that requesters63

must follow "the statutory command that requests be made in accordance with
published rules").  But see Summers v. United States Dep't of Justice, 999 F.2d
570, 572-73 (D.C. Cir. 1993) (holding that 28 U.S.C. § 1746 (1994)--which re-
quires that unsworn declarations be treated with "like force and effect" as sworn
declarations--can be used in place of notarized-signature requirement of agency
regulation for verification of FOIA privacy waivers).

      5 U.S.C. § 552a (1994) (amended 1996, 5 U.S.C.A. § 552a (West Supp.64

1997)).

      See FOIA Update, Winter 1986, at 6.  65

      FOIA Update, Summer/Fall 1993, at 9; accord President Clinton's FOIA66

Memorandum, reprinted in FOIA Update, Summer/Fall 1993, at 3; Attorney
General Reno's FOIA Memorandum, reprinted in FOIA Update, Summer/Fall
1993, at 4 (stressing "both the letter and the spirit" of FOIA); see also id. at 5
(follow-up Attorney General memorandum calling for "new spirit of government
openness" and "new institutional attitude toward FOIA administration"); FOIA
Update, Spring 1997, at 1 (urging continued commitment to "openness-in-
government principles"); FOIA Update, Spring 1994, at 1 (emphasizing im-
portance of "better and more efficient communications with FOIA requesters").
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cy personnel conducting a search must also apply reasonable search standards; for
example, one court has held that a search was inadequate where agency em-
ployees were not properly instructed on how to distinguish "personal records from
agency records."   (For a discussion of the litigation aspects of adequacy of61

search, see Litigation Considerations, Adequacy of Search, below.)

Although "a person need not title a request for government records a `FOIA
request,'"  a request should be made in full observance of an agency's procedural62

regulations.   However, agencies should exercise sound administrative discretion63

in this regard--for example, a first-party access request that cites only the Privacy
Act of 1974  should be processed under both that statute and the FOIA as well.  64            65

Again, agencies should strive to follow not only the letter of the Act, but "its
underlying spirit as well."66

Until a FOIA request is properly received by an agency (and, further, by
the proper component of that agency), there is no obligation on the agency to
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      See Brumley, 767 F.2d at 445; see also McDonnell, 4 F.3d at 1237-3867

(holding that person whose name does not appear on request does not have
standing).

      See, e.g., Lykins v. United States Dep't of Justice, 3 Gov't Disclosure Serv.68

(P-H) ¶ 83,092, at 83,637 (D.D.C. Feb. 28, 1983).

      See 28 C.F.R. § 16.10(e); see also Revised Department of Justice FOIA69

Regulations, 62 Fed. Reg. at 45,186.

      See Irons v. FBI, 571 F. Supp. 1241, 1243 (D. Mass. 1983), rev'd on other70

grounds, 811 F.2d 681 (1987); see also Pollack, 49 F.3d at 120; Oglesby, 920
F.2d at 66.  

      See Trenerry v. IRS, No. 95-5150, 1996 WL 88459, at *2 (10th Cir. Mar. 1,71

1996); Atkin v. EEOC, No. 92-3275, slip op. at 5 (D.N.J. June 24, 1993); Crooker
v. United States Secret Serv., 577 F. Supp. 1218, 1219-20 (D.D.C. 1983); FOIA
Update, Spring 1986, at 2; see also 5 U.S.C. § 552(a)(4)(A)(v).  

      Strout v. United States Parole Comm'n, 842 F. Supp. 948, 951 (E.D. Mich.),72

aff'd, 40 F.3d 136 (6th Cir. 1994).

      See 5 U.S.C. § 552(a)(6)(A)(i); see also FOIA Update, Summer 1992, at 573

(advising that merely acknowledging request within statutory time period is
simply insufficient); cf. Judicial Watch, 880 F. Supp. at 10 (rejecting requester's
claim that response in less than 10 working days is evidence of "bad faith").   
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search, to meet time deadlines, or to release documents.   Requests not filed in67

accordance with published regulations are not deemed to have been received until
such time as they are identified as proper FOIA requests by agency personnel.  68

For example, the Department of Justice regulation requiring either a requester
promise to pay fees (above a minimum amount) or an agency determination to
waive all fees before the request is deemed received  has been specifically69

upheld.   Moreover, if a requester fails to pay properly assessed search, review,70

and/or duplication fees, despite his prior commitment to pay such an amount, an
agency may refuse to process subsequent requests until that outstanding balance
is fully paid by the requester.   In fact, the agency practice of requiring payment71

prior to release of records, but after processing and duplication, has been
specifically upheld--with the court observing that otherwise the "Government
would effectively be bankrolling search and review, and duplicating expenses
because there would never be any assurance whatsoever that payment would ever
be made once the requesters had the documents in their hands."   (For a discus-72

sion of procedures pertaining to the assessment of fees, see Fees and Fee
Waivers, below.)  

Previously, once an agency was in receipt of a proper FOIA request, it was
required to inform the requester of its decision to grant or deny access to the
requested records within ten working days.   The Electronic FOIA amendments73

increase the Act's basic time limit for agency responses, lengthening it from ten to
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      See 5 U.S.C.A. § 552(a)(6)(A)(i) (West 1996 & Supp. 1997); see also FOIA74

Update, Fall 1996, at 2, 10 (discussing new time limit provisions).

      See 5 U.S.C. § 552(a)(6)(C); see also Larson v. IRS, No. 85-3076, slip op. at75

2-3 (D.D.C. Dec. 11, 1985) (finding that the FOIA "does not require that the
person requesting records be informed of the agency's decision within ten days, it
only demands that the government make [and mail] its decision within that
time.").  But see Manos v. United States Dep't of the Air Force, No. C-92-3986,
slip op. at 12 (N.D. Cal. Feb. 10, 1993) (holding, in exceptional decision, that
mailing response within 10-day period not sufficient and that requester must actu-
ally receive response within 10-day period).

      See 5 U.S.C.A. § 552(a)(6)(B)(i) (West 1996 & Supp. 1997).76

      See id. § 552(a)(6)(B)(ii); see, e.g., Revised Department of Justice FOIA77

Regulations, 62 Fed. Reg. at 44,187.

      5 U.S.C.A. § 552(a)(6)(B)(iii) (West 1996 & Supp. 1997).  78

      See 5 U.S.C. § 552(a)(6)(A)(ii).79

      See, e.g., Zuckerman v. FBI, No. 94-6315, slip op. at 8 (D.N.J. Dec. 6,80

1995) (noting effects of resource limitations in compliance with statutory time
limits); see also FOIA Update, Spring 1994, at 2; FOIA Update, Summer/Fall
1993, at 5, 8-9; FOIA Update, Spring 1992, at 8-10; FOIA Update, Winter 1990,
at 1-2; cf. FOIA Update, Winter 1995, at 1-2 (promoting practice of making
agency records "affirmatively" available to public, rather than providing them
only in response to particular FOIA requests, in order to benefit overall process of
FOIA administration).
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twenty working days.   Agencies are not necessarily required to release records74

within the statutory time limit, but access to releasable records should, at a
minimum, be granted promptly thereafter.   75

The time period for processing a FOIA request may be extended by ten
working days by written notice to the requester explaining why an extension is
needed and stating when a determination will be made on the request.   If the76

required extension is longer than ten days, the agency must allow the requester an
opportunity to modify his or her request, or to arrange for an alternative time
frame for completion of the agency's processing.   The FOIA provides for such77

extensions of initial time limits under "unusual circumstances," which are defined
as (1) the need to search for and collect records from separate offices; (2) the
need to examine a voluminous amount of records required by the request; and (3)
the need to consult with another agency or agency component.   Determinations78

of administrative appeals are required to be made within twenty working days.  79

In many instances, though, agencies are unable to meet these time limits for
a variety of reasons, including the limitations of their resources.   The D.C.80

Circuit has approved the general practice of handling backlogged FOIA requests
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      Open America v. Watergate Special Prosecution Force, 547 F.2d 605, 614-81

16 (D.C. Cir. 1976) (citing 5 U.S.C. § 552(a)(6)(C)).

      See 5 U.S.C.A. § 552(a)(6)(D) (West 1996 & Supp. 1997); see, e.g.,82

FOIA Update, Winter 1997, at 6 (discussing multitrack processing for agencies
with decentralized FOIA operations); FOIA Update, Fall 1996, at 10 (discussing
implementing regulations); see also Revised Department of Justice FOIA Regula-
tions, 62 Fed. Reg. at 45,187; cf. FOIA Update, Summer 1997, at 3-7 (advising
agencies regarding reporting of multitrack-processing information in annual
FOIA reports, beginning with annual report for fiscal year 1998).

      Open America, 547 F.2d at 616 (D.C. Cir. 1976) (citing 5 U.S.C.83

§ 552(a)(6)(C) (1976)); see also Whitehurst v. FBI, No. 96-572, slip op. at 5
(D.D.C. Feb. 5, 1997) (finding that expedited process is warranted where
plaintiff's allegations regarding FBI crime laboratory potentially impact upon
other criminal matters, where more than three years have elapsed, and where the
agency has failed to release numerous documents it has already received and
cleared for release to others); Schweihs v. FBI, 933 F. Supp. 719, 723 (N.D. Ill.
1996) (finding "no legal precedent or statutory or regulatory authority for priori-
tizing FOIA applicants by age or health status"); Gilmore v. FBI, No. 93-2117,
slip op. at 3 (N.D. Cal. July 27, 1994) (ordering that request for information con-
cerning government's key encryption and digital telephony initiative be expedited
because material sought will "become less valuable if the FBI processes . . . on a
first in-first out basis"); FOIA Update, Summer 1983, at 3 ("OIP Guidance: 
When to Expedite FOIA Requests"); see also FOIA Update, Summer 1992, at 5
(emphasizing need to promptly determine whether to expedite processing of re-
quest); cf. Fox v. United States Dep't of Justice, No. 94-4622, slip op. at 9 (C.D.
Cal. Dec. 16, 1994) (ruling that agency not required to disrupt its routine unless
requester has shown strong justification for obtaining documents in expedited
manner), appeal dismissed, No. 94-56788 (9th Cir. Feb. 21, 1995), cert. denied,
116 S. Ct. 58 (1995). 

       See e.g., Aguilera v. FBI, 941 F. Supp. 144, 152 (D.D.C. 1996) (finding84

that expedited processing warranted when plaintiff "demonstrated that he faces
grave punishment, his reason to believe documents may assist in his defense has
been corroborated by objective proof, his request is limited in scope, and the
[state's] criminal discovery process is unavailable"); Exner v. FBI, 443 F. Supp.

(continued...)
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on a "first-in, first-out" basis.   Under the Electronic FOIA amendments,81

agencies are now expressly authorized to promulgate regulations providing for
"multitrack processing" of their FOIA requests--which allows for the processing
of requests on a first-in, first-out basis within each track, but permits agencies to
respond to relatively simple requests more quickly than requests involving
complex and/or voluminous records.   Also, FOIA case law provides that if a82

FOIA requester can show an "exceptional need or urgency," his or her request
may be "expedited" and processed out of sequence.   Expedited access has been83

granted when exceptional circumstances surrounding a request warrant such treat-
ment to the relative disadvantage of prior FOIA requesters, such as when there is
jeopardy to life or personal safety,  or a threatened loss of substantial due process84
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1349, 1353 (S.D. Cal. 1978) (holding that plaintiff entitled to expedited access
after leak of information exposed her to harm from organized crime figures),
aff'd, 612 F.2d 1202 (9th Cir. 1980); Cleaver v. Kelley, 427 F. Supp. 80, 81
(D.D.C. 1976) (determining that exceptional circumstances existed when plaintiff
faced multiple criminal charges carrying possible death penalty in state court). 
Compare Freeman v. United States Dep't of Justice, No. 92-557, slip op. at 6
(D.D.C. Oct. 2, 1992) (granting expedited treatment when requester "reasonably
has demonstrated" that FOIA release may produce information
from limited amount of records that will assist his defense of pending state
criminal charges when discovery not available), with Freeman v. United States
Dep't of Justice, No. 92-557, slip op. at 11-12 (D.D.C. June 28, 1993) (denying
any further expedited treatment for requested "hand search of approximately
50,000 pages").

      See, e.g., Ferguson v. FBI, 722 F. Supp. 1137, 1141-43 (S.D.N.Y. 1989)85

(noting that "due process interest must be substantial" and holding that plaintiff's
request for information regarding his particular postconviction proceeding
required expedition); see also Edmond v. United States Attorney, 959 F. Supp. 1,
6 (D.D.C. 1997) ("In the absence of some other urgency, Plaintiff cannot meet his
burden by merely making a naked assertion that the Government is withholding
Brady material in order to accelerate his FOIA processing.").

      5 U.S.C.A. § 552(a)(6)(E) (West 1996 & Supp. 1997); see also FOIA86

Update, Fall 1996, at 10 (discussing new statutory provision).

      5 U.S.C.A. § 552(a)(6)(E)(v) (West 1996 & Supp. 1997); see, e.g., Revised87

Department of Justice FOIA Regulations, 62 Fed. Reg. at 45,187.

      See, e.g., Revised Department of Justice FOIA Regulations, 62 Fed. Reg. at88

45,187. 

      See FOIA Update, Spring 1994, at 2 (discussing establishment of Depart-89

(continued...)
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rights.   85

As of October 2, 1997, the Electronic FOIA amendments require agencies
to promulgate regulations providing for expedited processing of requests for
records in cases in which the person requesting the records demonstrates a "com-
pelling need," as defined by the amended statute, or in any other case determined
by the agency to be appropriate under its regulations.   Under the statute as86

amended, "compelling need" can be shown when failure to obtain the records
quickly "could reasonably be expected to pose an imminent threat to the life or
physical safety of an individual," or if the requester is a "person primarily
engaged in disseminating information" and can demonstrate that there is an "ur-
gency to inform the public concerning actual or alleged Federal Government ac-
tivity."   Agencies must act on requests for expedited access within ten calendar87

days of their receipt by the proper FOIA office,  and they may continue to88

exercise sound administrative discretion in granting expedited treatment under
additional circumstances as well.   (For a further discussion of expe89
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     (...continued)89

ment of Justice policy of expediting requests that involve both widespread media
interest and possible questions about government's integrity which affect public
confidence); see also Revised Department of Justice FOIA Regulations, 62 Fed.
Reg. at 45,187 (continuing policy). 

      Accord 5 U.S.C. § 552(a)(6)(B)(iii).90

      See FOIA Update, Summer 1991, at 3-4 ("OIP Guidance:  Referral and91

Consultation Procedures"); see also FOIA Update, Summer/Fall 1993, at 6-8
(Department of Justice memorandum specifying consultation process in which
agency retains responsibility for responding to requester regarding White House-
originated records or information located within scope of FOIA request that
agency has received).  

      See FOIA Update, Summer 1991, at 3-4; FOIA Update, Summer 1983, at 5;92

see also Stone v. Defense Investigative Serv., No. 91-2013, slip op. at 2 (D.D.C.
Feb. 24, 1992) (advising that agencies may refer responsive records to originating
agencies in responding to FOIA requests), aff'd, 978 F.2d 744 (D.C. Cir. 1992)
(unpublished table decision); Revised Department of Justice FOIA Regulations,
62 Fed. Reg. at 45,186.

      See FOIA Update, Spring 1991, at 6.  But see id. (warning agencies not to93

notify requesters of identities of other agencies to which record referrals are
made, in any exceptional case in which so doing would reveal sensitive abstract
fact about record's existence).

      See, e.g., Revised Department of Justice FOIA Regulations, 62 Fed. Reg. at94

45,187.
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dited access, see Litigation Considerations, "Open America" Stays of Proceed-
ings, below.)  

When an agency locates records responsive to a FOIA request, it should de-
termine whether any of those records, or information contained in those records,
originated with another agency or agency component.   As a matter of sound90

administrative practice, an agency receiving such a request should consult with
the component or agency whose information appears in responsive records and, if
the response to that consultation is delayed, notify the requester that a sup-
plemental response will follow its completion.   When entire records originating91

with another agency or component are located, those records ordinarily should be
referred to their originating agency for its direct response to the requester,  and92

the requester ordinarily should be advised of such a referral.   Some agencies93

have streamlined their practices of continually referring certain routine records or
classes of records to other agencies or components by establishing standard
processing protocols.  94

All agencies should remember, however, that even after they make such
record referrals in response to FOIA requests, they retain the responsibility of
defending any agency action taken with respect to those records if the matter
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      See, e.g., Williams v. FBI, No. 92-5176, slip op. at 2 (D.C. Cir. May 7,95

1993) (illustrating that, in litigation, referring agency is nevertheless required to
justify withholding of record that was referred to another agency); see also FOIA
Update, Summer 1994, at 6 (advising on referrals of records to other agencies);
cf. Grove v. Department of Justice, 802 F. Supp. 506, 518 (D.D.C. 1992)
(declaring that agency may not use "`consultation' as its reason for a deletion,
without asserting a valid exemption").

      See FOIA Update, Summer 1994, at 6 (observing that requester should96

"receive her rightful place in line as of the date upon which her request was
received", and advising likewise regarding "consultation" practices) (citing
Freeman v. Department of Justice, 822 F. Supp. 1064, 1067 (S.D.N.Y. 1993)); cf.
Williams v. United States, 932 F. Supp. 354, 357 & n.7 (D.D.C. 1996) (urging
agency to set up "express lane" for referred records so as to not "tie up other
agencies by taking an inordinate period of time to review referred records [and]
unnecessarily inhibit the smooth functioning of the [other] agencies' well oiled
FOIA processing systems").

      Oglesby, 920 F.2d at 69; cf. Chamberlain v. United States Dep't of Justice,97

957 F. Supp. 292, 296 (D.D.C. 1997) (holding that FBI's offer to make
"visicorder charts" available to requester for review at FBI Headquarters met
FOIA requirements due to exceptional fact that charts could be damaged if
photocopied) (appeal pending). 

      See FOIA Update, Spring 1991, at 5 ("OIP Guidance:  Procedural Rules98

Under the D.C. Circuit's Oglesby Decision"); accord President Clinton's FOIA
Memorandum, reprinted in FOIA Update, Summer/Fall 1993, at 3 ("[A]gencies
should handle requests for information in a customer-friendly manner" and erect
no "unnecessary bureaucratic hurdles.").  

      5 U.S.C.A. § 552(a)(2) (West 1996 & Supp. 1997); see FOIA Update, Fall99

1996, at 1-2 (discussing maintenance of both conventional and "electronic"
(continued...)
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proceeds to litigation.   Additionally, agencies receiving such referrals should95

handle them on a "first-in, first-out" basis among their other FOIA requests--but
they should be sure to do so according to the date of the request's initial receipt at
the referring agency, lest FOIA requesters be placed at a timing disadvantage
through agency referral practices.   96

Regarding the mechanics of responding to FOIA requests, it should be
noted that the D.C. Circuit has suggested that an agency is not required to mail
copies of requested records to a FOIA requester if it prefers to make the "respon-
sive records available in one central location for [the requester's] perusal," such as
in a "reading room."   As a matter of sound policy and administrative practice,97

however, the Department of Justice strongly advises agencies to decline to follow
such a practice except where it is the requester's preference as well.   It is also98

important for both agencies and requesters alike to distinguish between the
records that are made available in agency reading rooms (both conventional and
"electronic") under subsection (a)(2) of the Act  and records that are sought99
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reading rooms under Electronic FOIA amendments).

      See 5 U.S.C. § 552(a)(3) (generally excluding "reading room" records from100

Act's regular "FOIA request" provisions).  But see FOIA Update, Winter 1997, at
3 (advising that Congress made clear that new reading room category of FOIA-
processed records would stand as exception to general rule and be subject to
regular FOIA requests as well).

      5 U.S.C. § 552(b) (sentence immediately following exemptions).101

      See, e.g., Davin v. United States Dep't of Justice, 60 F.3d 1043, 1052 (3d102

Cir. 1995) ("The statements regarding segregability are wholly conclusory,
providing no information that would enable [plaintiff] to evaluate the FBI's
decisions to withhold."); Patterson v. IRS, 56 F.3d 832, 840 (7th Cir. 1995)
(finding agency certainly not entitled to withhold entire document if only "por-
tions" contain exempt information); Krikorian v. Department of State, 984 F.2d
461, 467 (D.C. Cir. 1993) (affirming general application of exemption but never-
theless remanding to district court for finding as to segregability); Schiller v.
NLRB, 964 F.2d 1205, 1209-10 (D.C. Cir. 1992) (noting that agency's affidavit
referred to withholding of "documents, not information," and remanding for spe-
cific finding as to segregability); Wightman v. ATF, 755 F.2d 979, 983 (1st Cir.
1985) (holding that detailed "process of segregation" is not unreasonable for re-
quest involving 36 document pages); Bristol-Myers Co. v. FTC, 424 F.2d 935,
938 (D.C. Cir. 1970) (stating that "statutory scheme does not permit a bare claim
of confidentiality to immunize agency [records] from scrutiny" in their entireties);
Church of Scientology v. IRS, 816 F. Supp. 1138, 1162 (W.D. Tex. 1993) ("The
burden is on the agency to prove the document cannot be segregated for partial
release."), appeal dismissed per stipulation, No. 93-8431 (5th Cir. Oct. 21, 1993);
Schreibman v. United States Dep't of Commerce, 785 F. Supp. 164, 166 (D.D.C.
1991) (holding that segregation required for computer vulnerability assessment
withheld under Exemption 2); see also FOIA Update, Summer/Fall 1993, at 11-12
("OIP Guidance:  The `Reasonable Segregation' Obligation"). 

      Neufeld v. IRS, 646 F.2d 661, 663 (D.C. Cir. 1981); see Local 3, Int'l Bhd.103

of Elec. Workers v. NLRB, 845 F.2d 1177, 1179 (2d Cir. 1988); Mead Data
(continued...)
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through FOIA requests.   (For a discussion of "reading room" records, see FOIA100

Reading Rooms, above.)

The Act requires that "any reasonably segregable portion of a record" must
be released after appropriate application of the nine exemptions.   Agencies101

should pay particularly close attention to this "reasonably segregable" re-
quirement as the courts can closely examine whether segregability determinations
have been made properly.   (For a further discussion of segregability, see102

Litigation Considerations, "Vaughn Index," below.)  If, however, an agency
determines that nonexempt material is so "inextricably intertwined" that disclo-
sure of it would "leave only essentially meaningless words and phrases," the en-
tire record may be withheld.   In cases involving a large amount of rec103
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Cent., Inc. v. United States Dep't of the Air Force, 566 F.2d 242, 261 (D.C. Cir.
1977); see also Yeager, 678 F.2d at 322 n.16 (concluding that it was appropriate
to consider "intelligibility" of document and burden imposed by editing and
segregation of nonexempt matters); Eagle Horse, No. 92-2357, slip op. at 5-6
(D.D.C. July 28, 1995) (finding that release of polygraph examination, while
protecting structure, pattern, and sequence, not feasible without reducing product
to "unintelligible gibberish").

      Lead Indus. Ass'n v. OSHA, 610 F.2d 70, 86 (2d Cir. 1979); see also104

Doherty, 775 F.2d at 53 ("The fact that there may be some nonexempt matter in
documents which are predominantly exempt does not require the district court to
undertake the burdensome task of analyzing approximately 300 pages
of documents, line-by-line."); Neufeld, 646 F.2d at 666 (holding that segregation
not required when it "would impose significant costs on the agency and produce
an edited document of little informational value"); Journal of Commerce v.
United States Dep't of the Treasury, No. 86-1075, slip op. at 16 (D.D.C. Mar. 30,
1988) (finding that segregation was "neither useful, feasible nor desirable" when
it would compel agency "to pour through [literally millions of pages of docu-
ments] to segregate nonexempt material [and] would impose an immense
administrative burden . . . that would in the end produce little in the way of useful
nonexempt material").  

      See Coalition for Alternatives in Nutrition & Healthcare v. FDA, No. 90-105

1025, slip op. at 3 (D.D.C. Jan. 4, 1991) (holding that release of requested
documents in microfiche format, rather than paper, is disclosure in "reasonably
accessible form"); National Sec. Archive v. CIA, No. 88-119, slip op. at 1-2
(D.D.C. July 26, 1988) (stating that agency was not required to provide requested
records in "electronic data base" format when it already had provided paper copy
in response to FOIA request), aff'd on mootness grounds, No. 88-5298 (D.C. Cir.
Feb. 6, 1989); Dismukes v. Department of the Interior, 603 F. Supp. 760, 761-63
(D.D.C. 1984) (providing requested data in microfiche form, rather than "9 track,
1600 bpi, DOS or unlabeled, IBM Compatible formats, with file dumps and file
layouts," held proper in light of fact that microfiche form preferred by most
requesters as well as by agency); see also Department of Justice "Electronic
Record" Report, reprinted in abridged form in FOIA Update, Fall 1990, at 3-6
(discussing "choice of format" issues regarding "electronic records"); cf. Cleary,
Gottlieb, Steen & Hamilton v. HHS, 844 F. Supp. 770, 780 (D.D.C. 1993)
(determining that agency not required to provide records to FOIA requester in

(continued...)
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ords or an unreasonably high-cost "line-by-line" review, it has been held that
agencies may withhold small segments of nonexempt facts "if the proportion of
nonexempt factual material is relatively small and is so interspersed with exempt
material that separation by the agency and policing by the courts would impose
an inordinate burden."104

Previously, the courts held that the agency, not the requester, could choose
the format of disclosure, if the agency chose reasonably under the circumstances
presented.   Under the Electronic FOIA amendments, however, an agency must105
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"orderly indexed and tabbed format" as it had for congressional inquiry).  But see
DeLorme Publ'g Co. v. NOAA, 907 F. Supp. 10, 11 (D. Me. 1995)
(notwithstanding agency disclosure of charts in paper form, conversion of that in-
formation into digitized format rendered digitized information subject to
disclosure in that form), appeal dismissed per stipulation, No. 96-1601 (1st Cir.
July 8, 1996).

      5 U.S.C.A. § 552(a)(3)(B) (West 1996 & Supp. 1997); see FOIA Update,106

Fall 1996, at 2 (discussing statutory provisions).

      See, e.g., Chamberlin, 957 F. Supp. at 296 ("The substantial expense of107

reproducing the visicorder charts, as well as the possibility that the visicorder
charts might be damaged if photocopied, make the Government's proposed form
of disclosure [i.e., inspection] even more compelling.").

      See FOIA Update, Winter 1997, at 5 (discussing agency obligations to108

produce records in requested forms or formats) (citing H.R. Rep. No. 104-795, at
18, 21 (1996) (noting that amendments overrule Dismukes)). 

      Yeager, 678 F.2d at 321; see Long v. IRS, 596 F.2d 362, 364-65 (9th Cir.109

1979); see also FOIA Update, Fall 1996, at 2; FOIA Update, Spring/Summer
1990, at 4 n.1.

      Martin & Merrell, Inc. v. United States Customs Serv., 657 F. Supp. 733,110

734 (S.D. Fla. 1986) (holding that "computer terminals for public reference" not
required); cf. Mayo, 9 F.3d at 1451 (holding no "common law right" to access slip
opinions in electronic format from Government Printing Office, an arm of
Congress, as such opinions are readily available in another form).  

      See FOIA Update, Winter 1995, at 1-2 (promoting efficient agency dis-111

(continued...)
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"provide the [requested] record in any form or format requested by the person if
the record is readily reproducible by the agency in that form or format" and
"make reasonable efforts to maintain its records in forms or formats that are
reproducible" for such purposes.   Together, these two provisions will require106

agencies to honor a requester's specific choice among existing forms of a
requested record (assuming no exceptional difficulty in reproducing an existing
record form)  and to make "reasonable efforts" to disclose a record in a different107

form or format when that is requested and the record is "readily reproducible" in
that new form or format.   108

While it is well established "that computer-stored records, whether stored
in the central processing unit, on magnetic tape, or in some other form, are
records for the purposes of the FOIA,"  it also has been held that the FOIA "in109

no way contemplates that agencies, in providing information to the public, should
invest in the most sophisticated and expensive form of technology."   Yet110

agencies should be encouraged to use advanced technology to satisfy existing or
potential FOIA demands most efficiently--including through "affirmative"
electronic disclosures.111
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closure through Internet and other electronic means); FOIA Update, Fall 1994, at
3 (proposed electronic record FOIA principles); see also FOIA Update, Summer
1997, at 1-2 (describing agency development of World Wide Web sites for FOIA
purposes); FOIA Update, Winter 1996, at 1-2 (describing use of document
imaging in automated FOIA processing). 

      See 5 U.S.C.A. § 552(a)(6)(F) (West 1996 & Supp. 1997); Revised Depart-112

ment of Justice FOIA Regulations, 62 Fed. Reg. at 45,188; see also FOIA Update,
Spring 1997, at 2 (discussing alternative methods of satisfying obligations to
estimate volume of deleted or withheld information); FOIA Update, Fall 1996, at
10-11 (discussing new statutory provision).

      5 U.S.C.A. § 552(b) (concluding sentences) (West 1996 & Supp. 1997);113

see, e.g., Revised Department of Justice FOIA Regulations, 62 Fed. Reg. at
45,187-88; see also FOIA Update, Winter 1997, at 6 (discussing use of
"electronic markings to show the locations of electronic record deletions"); FOIA
Update, Fall 1996, at 10 (advising that new statutory obligation "also codifies the
sound administrative practice of marking records to show all deletions when
records are disclosed in conventional paper form"). 

      Crooker v. CIA, No. 83-1426, slip op. at 3 (D.D.C. Sept. 28, 1984); see114

Judicial Watch, 880 F. Supp. at 11 (finding that agencies need not provide
Vaughn Index until ordered by court after plaintiff has exhausted administrative
process); Schaake v. IRS, No. 91-958, slip op. at 9-10 (S.D. Ill. June 3, 1991)
(ruling that court "lacks jurisdiction" to require agency to provide Vaughn Index
at either initial request or administrative appeal stages); SafeCard Servs. v. SEC,
No. 84-3073, slip op. at 4-5 (D.D.C. Apr. 21, 1986) (noting that requester has no
right to Vaughn Index during administrative process), aff'd on other grounds, 926
F.2d 1197 (D.C. Cir. 1991); see also FOIA Update, Summer 1986, at 6.

      See 5 U.S.C.A. § 552(a)(6)(A)(i), (a)(6)(C)(i) (West 1996 & Supp. 1997);115

see also Mayock v. INS, 714 F. Supp. 1558, 1567 (N.D. Cal. 1989) (denying
plaintiff's request for Vaughn Index at administrative level, but suggesting that
even agency's own regulations require "more information than just the number of
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All notifications to requesters of denials of initial requests and appeals
should contain certain specific information--including an estimation of the vol-
ume of any denied information, unless providing that information is contrary to
the protection provided by an exemption.   In addition, the Electronic FOIA112

amendments require agencies to indicate the amount of information that has been
deleted at the point in the record where the deletion has been made, wherever it is
"technically feasible" to do so.   113

While "[t]here is no requirement that administrative responses to FOIA
requests contain the same documentation necessary in litigation,"  a decision to114

deny an initial request must inform the requester of the reasons for denial; of the
right to appeal; and of the name and title of each person responsible for the de-
nial.   Agencies also must include administrative appeal notifications in all of115
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pages withheld and an unexplained citation to the exemptions"), rev'd &
remanded on other grounds sub nom. Mayock v. Nelson, 938 F.2d 1006 (9th Cir.
1991); Hudgins v. IRS, 620 F. Supp. 19, 20-21 (D.D.C. 1985) (suggesting that
statements of appellate rights should be provided even when request was
interpreted by agency as not reasonably describing records), aff'd, 808 F.2d 137
(D.C. Cir. 1987); see also FOIA Update, Fall 1985, at 6 (discussing significance
of apprising requesters of their rights to file administrative appeals of adverse
FOIA determinations); cf. Kay v. FCC, 884 F. Supp. 1, 2-3 (D.D.C. 1995)
(upholding notification that appeals were to be filed with General Counsel even
though Commission took final action on them). 

      See Oglesby, 920 F.2d at 67 (holding that "no record" response constitutes116

"adverse determination" and therefore requires notification of appeal rights under
5 U.S.C. § 552(a)(6)(A)(i)); see also FOIA Update, Spring 1991, at 5 ("OIP
Guidance:  Procedural Rules Under the D.C. Circuit's Oglesby Decision")
(superseding FOIA Update, Summer 1984, at 2).

      See 5 U.S.C.A. § 552(a)(6)(A)(ii), (a)(6)(C)(i) (West 1996 & Supp. 1997).  117

      See, e.g., Astley v. Lawson, No. 89-2806, slip op. at 5 (D.D.C. Jan. 11,118

1991) (suggesting that agency "might have been more helpful" to requester by
"explaining why the information he sought would not be provided"); see also
FOIA Update, Spring 1994, at 1 (describing Department of Justice "FOIA Form
Review" as example for other agencies to follow); accord Attorney General
Reno's FOIA Memorandum, reprinted in FOIA Update, Summer/Fall 1993, at 4-5
(same). 

      See, e.g., Judicial Watch, 880 F. Supp. at 10 (observing that although119

agency provided plaintiff with document created after date of request letter,
agency not required to do so because date of request can serve as "cut-off" for
further search obligations under FOIA); Church of Scientology, 816 F. Supp. at
1148 (holding that documents generated subsequent to date specified in request
outside of scope of request and need not be disclosed). 
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their "no record" responses to FOIA requesters.   An administrative appeal deci-116

sion upholding a denial must inform the requester of the reasons for denial, of the
requester's right to judicial review in the federal courts, and of the name and title
of each person responsible for the appeal denial.117

Notifications to requesters should also contain other pertinent information: 
when and where records will be made available; what fees, if any, must be paid
prior to the granting of access; what records are or are not responsive to the re-
quest; the date of receipt of the request or appeal; and the nature of the request or
appeal and, when appropriate, the agency's interpretation of it.   Agencies may118

apply a "cut-off" date for including records as responsive to requests.   When an119

agency employs a particular "cut-off" date, however, it should give notice of that
to requesters through a published regulation to that effect, if not also in the
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      See McGehee v. CIA, 697 F.2d 1095, 1105 (D.C. Cir.), vacated on other120

grounds on panel reh'g & reh'g en banc denied, 711 F.2d 1076 (D.C. Cir. 1983);
see, e.g., Revised Department of Justice FOIA Regulations, 62 Fed. Reg. at
45,186; see also FOIA Update, Fall 1983, at 14.

      See McDonnell, 4 F.3d at 1261 n.21 (observing that FOIA requester should121

"receive the best possible reproductions of the documents to which he is
entitled"); Grove, 802 F. Supp. at 519 (requiring that agency provide plaintiff
with legible copies of releasable records or else state that no better copies exist);
FOIA Update, Fall 1995, at 5 (advising of procedures for cases involving poor
photocopies of records); cf. Chamberlain, 957 F. Supp. at 296 (holding that FBI's
offer to make "visicorder charts" available to requester for review at FBI
Headquarters met FOIA requirements due to exceptional fact that charts could be
damaged if photocopied). 

      See 5 U.S.C. § 552(a)(6)(C); see, e.g., Spannaus v. United States Dep't of122

Justice, 824 F.2d 52, 58 (D.C. Cir. 1987); Perdue Farms v. NLRB, 927 F. Supp.
897, 904 (E.D.N.C. 1996), vacated on other grounds, 108 F.3d 519 (4th Cir.
1997); see also Information Acquisition Corp. v. Department of Justice, 444 F.
Supp. 458, 462 (D.D.C. 1978); FOIA Update, Jan. 1983, at 6 (superseded in part). 

      Oglesby, 920 F.2d at 61-65; accord Ruotolo, 53 F.3d at 9 (finding that123

plaintiff exhausted administrative remedies when agency did not include notifi-
cation of right to administratively appeal its determination that request not rea-
sonably described); Pollack, 49 F.3d at 119 (holding that constructive exhaustion
provision does not relieve requester of statutory obligation to pay fees which
agency is authorized to collect); Taylor v. Appleton, 30 F.3d 1365, 1370 (11th
Cir. 1994) (stating that once party has waited for response from agency, actual
exhaustion must occur before court has jurisdiction to review challenges);
McDonnell, 4 F.3d at 1240 (upholding dismissal of claim as proper when plaintiff
filed suit before filing administrative appeal of denial received after exhaustion of
statutory response period); see also FOIA Update, Spring 1991, at 3-4 ("OIP
Guidance:  Procedural Rules Under the D.C. Circuit's Oglesby Decision").  But
see Mieras v. United States Forest Serv., No. 93-CV-74552, slip op. at 3 (E.D.
Mich. Feb. 14, 1995) (holding although case moot on other grounds, misapplying
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agency's letter to the requester as well.   And in furtherance of its obligation to120

provide a FOIA requester with the "best copy available" of a record, an agency
should address any problem with the quality of its photocopy of a disclosed
record in its correspondence also.121

An agency's failure to comply with the time limits for either the initial re-
quest or the administrative appeal may be treated as a "constructive exhaustion"
of administrative remedies, and a requester may immediately seek judicial review
if he or she wishes to do so.   However, the D.C. Circuit has modified this rule122

of constructive exhaustion by holding that once the agency responds to the FOIA
request--after the statutory time limit but before the requester has filed suit--the
requester must administratively appeal the denial before proceeding to court.  123
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D.C. Circuit rules on constructive exhaustion in declaring that plaintiff had not
exhausted administrative remedies as he failed to file administrative appeal after
agency response, even though he initiated lawsuit before agency response was
made).  

      See 5 U.S.C. § 552(a)(6)(C); see also FOIA Update, Fall 1988, at 5.124

      See Open America, 547 F.2d at 615-16; see also Gilmore v. NSA, No. 94-125

16165, 1995 U.S. App. LEXIS 38274, at **3-4 (9th Cir. Dec. 11, 1995) (noting
that even after agency's recent internal review of its FOIA operations to identify
and correct deficiencies resulted in staff increase and implementation of "first-
in/first-out" procedure, court determined it "unlikely that [agency] could
process requests more quickly given that it must undertake a painstaking review
of voluminous sensitive documents before disclosing requested information");
Jimenez v. FBI, 938 F. Supp. 21, 31 (D.D.C. 1996) ("In view of [the agency's]
two-track system and the large volume of documents expected to be responsive to
plaintiff's request, the Court finds that [the agency] has met the due diligence
requirements for a stay."); Gilmore v. United States Dep't of State, No. 95-1098,
slip op. at 27 (N.D. Cal. Feb. 9, 1996) (finding that in addition to other factors,
"the recent and prolonged government shutdown provides a sufficient showing of
exceptional circumstances").  See generally Attorney General Reno's FOIA
Memorandum, reprinted in FOIA Update, Summer/Fall 1993, at 4-5; FOIA Up-
date, Summer/Fall 1993, at 8-9 (discussing possible solutions to backlog prob-
lem); FOIA Update, Spring 1992, at 8-10 (discussing agency difficulties with
FOIA time limits and administrative backlogs); FOIA Update, Winter 1990, at 1-
2 (discussing effects of budgetary constraints upon agency FOIA operations). 
But see Hunter v. Christopher, 923 F. Supp. 5, 8 (D.D.C. 1996) (finding that
amount of time agencies requested to process limited amount of material,
notwithstanding backlog and queue, cannot be justified and recommending
establishment of "express lines for a limited number of items"); Matlack, Inc. v.
EPA, 868 F. Supp. 627, 633 (D. Del. 1994) (asserting that agency's response that
it has a "`large docket of Freedom of Information Act appeals and [is] working as
quickly as possible to resolve them,' without more, is simply insufficient to
demonstrate `exceptional circumstances'").  
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(For a discussion of this litigation aspect, see Litigation Considerations,
Exhaustion of Administrative Remedies, below.)  

Under the law existing prior to October 2, 1997, once in court, if an agency
could show that its failure to meet the statutory time limits resulted from "excep-
tional circumstances" and that it was applying "due diligence" in processing the
request, the agency was generally allowed additional time to complete its
processing and possibly to prepare a Vaughn Index as well.   Previously, the124

need to process an extremely large volume of requests was held to constitute
"exceptional circumstances," and the commitment of large amounts of resources
to process requests on a first-come, first-served basis has been held to constitute
"due diligence" under this subsection.   The Electronic FOIA amendments,125

however, will explicitly exclude "a predictable agency workload" of FOIA re-
quests as "exceptional circumstances . . . unless the agency demonstrates rea-
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      5 U.S.C.A. § 552(a)(6)(C)(ii) (West 1996 & Supp. 1997); see also FOIA126

Update, Summer 1997, at 3-7 (advising agencies regarding reporting of backlog-
related information in annual FOIA reports, beginning with annual report for
fiscal year 1998).

      5 U.S.C.A. § 552(a)(6)(C)(iii) (West 1996 & Supp. 1997); see also H.R.127

Rep. No. 104-795, at 24-25 (1996) (elaborating on circumstances). 

      See Matthews v. United States Postal Serv., No. 92-1208, slip op. at 4 n.3128

(W.D. Mo. Apr. 14, 1994) (holding that computer hardware is not "record");
Nichols v. United States, 325 F. Supp. 130, 135-36 (D. Kan. 1971) (holding that
archival exhibits consisting of guns, bullets, and clothing pertaining to assassi-
nation of President Kennedy were not "records"), aff'd on other grounds, 460 F.2d
671 (10th Cir. 1972); see also FOIA Update, Winter 1993,
at 1 (discussing implementation of President John F. Kennedy Assassination
Records Collection Act of 1992, 44 U.S.C. § 2107 note (1994)).

      See DiViaio v. Kelley, 571 F.2d 538, 542 (10th Cir. 1978) ("[R]eliance may129

be placed on the dictionary meaning . . . as that which is written or transcribed to
perpetuate knowledge."); Nichols, 325 F. Supp. at 135 (stating that reliance
"placed on a dictionary of respected ancestry [Webster's]").

      44 U.S.C. § 3301 (1994).130

      See Forsham, 445 U.S. at 183 (treating "record" as including "`machine131

readable materials . . . regardless of physical form or characteristics'" (quoting
Records Disposal Act)); see also New York Times Co. v. NASA, 920 F.2d 1002,
1005 (D.C. Cir. 1990) (holding that audiotape of Challenger astronauts is "record"
as "FOIA makes no distinction between information in lexical and . . . non-lexical
form"); Save the Dolphins v. United States Dep't of Commerce, 404 F. Supp. 407,
410-11 (N.D. Cal. 1975) (finding that motion picture film is "record" for purposes
of FOIA).

      Cleary, 844 F. Supp. at 782 ("These [computer] programs preserve infor-132

mation and `perpetuate knowledge.'" (quoting DiViaio v. Kelley, 571 F.2d at
(continued...)
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sonable progress in reducing its backlog of pending requests."   However, a126

refusal by a requester "to reasonably modify the scope of a request or arrange for
an alternative time frame for processing the request," may be used as evidence of
"exceptional circumstances."   (For a discussion of the litigation aspects of the127

"exceptional circumstances" provision of the Act, see Litigation Considerations,
"Open America" Stays of Proceedings, below.) 

The FOIA applies only to "records," not to tangible, evidentiary objects.  128

The courts initially defined a "record" by relying on the dictionary meaning of the
term.   Subsequently, the Supreme Court looked to the Records Disposal Act129           130

as influential in its analysis of the term "record."   With recent technological131

advances, at least one court has expanded its interpretation of the term to
encompass computer programs, or "software," in light of the FOIA's purpose of
encouraging widespread public access.   The Elec132
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542)); see also FOIA Update, Fall 1994, at 4-5 (proposed electronic record FOIA
principles); accord President Clinton's FOIA Memorandum, reprinted in FOIA
Update, Summer/Fall 1993, at 3 (final paragraph); Department of Justice
"Electronic Record" Report, reprinted in abridged form in FOIA Update, Fall
1990, at 6-12 (discussing issue of "record" status of computer software). 

      5 U.S.C.A. § 552(f)(2) (West 1996 & Supp. 1997); see also FOIA Update,133

Fall 1996, at 2 (discussing statutory amendment).

      See, e.g., Sears, 421 U.S. at 162 (holding that agency not required to134

produce explanatory materials); Goldgar, 26 F.3d at 35 (stating that agency not
required to produce information sought by requester that simply does not exist in
record form); Yeager, 678 F.2d at 321-23 (concluding that agency not obligated
to restructure records for release); Krohn v. Department of Justice, 628 F.2d 195,
197-98 (D.C. Cir. 1980) (finding that agency "cannot be compelled to create the
[intermediary records] necessary to produce" the information
sought); De Luca, 1996 U.S. Dist. LEXIS 2696, at *4 (determining that agency
not required to produce records that did not exist at time of request); Bartlett v.
United States Dep't of Justice, 867 F. Supp. 314, 316 (E.D. Pa. 1994) (ruling that
agency not required to create handwriting analysis); Gabel v. Commissioner, 879
F. Supp. 1037, 1039 (N.D. Cal. 1994) ("The government's responsibility under
FOIA is to release specified documents unless a FOIA exception covers the
documents; it is not to revamp documents or generate exegeses so as to make
them comprehensible to a particular requestor."); Cleary, 844 F. Supp. at 779
(holding that agency not required to recreate original database sought by re-
quester); Matthews, No. 92-1208, slip op. at 4 n.3 (W.D. Mo. Apr. 14, 1994)
(declaring that agency not required to create "photocopy" of computer hardware);
see also FOIA Update, Winter 1984, at 5.  But see McDonnell, 4 F.3d at 1261
n.21 (suggesting, in dictum, that agency might be compelled to create translation
of any disclosable encoded information); Jones v. OSHA, No. 94-3225, slip op. at
6 (W.D. Mo. June 6, 1995) (stating that agency must "retype," not withhold in
full, documents required to be released by its own regulation, in order to delete
FOIA-exempt information); FOIA Update, Winter 1997, at 5-6 (advising of new
statutory obligations regarding electronic record searches and format of
disclosure); cf. International Diatomite Producers, No. 92-1634, slip op. at 13-14
(N.D. Cal. Apr. 28, 1993) (giving agency choice of compiling responsive list or
redacting existing lists containing responsive information).  

      See, e.g., Zemansky, 767 F.2d at 574; DiViaio, 571 F.2d at 542-43;135

(continued...)

- 50 -

tronic FOIA amendments define the term "record" as simply "includ[ing] any in-
formation that would be an agency record . . . when maintained by an agency in
any format, including an electronic format."   133

Finally, several miscellaneous characteristics of the FOIA should also be
noted.  As a general rule, agencies are not required to create records in order to
respond to FOIA requests.   Nor are agencies required to answer questions134

posed as FOIA requests.  135
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Carnessale v. Reno, No. 95-0279, slip op. at 2 (C.D. Cal. May 2, 1995) (finding
that request not proper under FOIA where it seeks answers to "a series of legal
questions, some of them amounting to the rendition of a legal opinion"); Gillin v.
Department of the Army, No. 92-325, slip op. at 10 (D.N.H. May 28, 1993)
("FOIA creates only a right of access to records, not a right to require an agency
to disclose its collective reasoning behind agency actions, nor does FOIA provide
a mechanism to challenge the wisdom of substantive agency decisions."); Patton
v. United States R.R. Retirement Bd., No. ST-C-91-04-MU, slip op. at 3
(W.D.N.C. Apr. 26, 1991) (stating that the FOIA "provides a means for access to
existing documents and is not a way to interrogate an agency"), aff'd, 940 F.2d
652 (4th Cir. 1991) (unpublished table decision); Hudgins, 620 F. Supp. at 21
(The "FOIA creates only a right of access to records, not a right to personal
services."); see also FOIA Update, Winter 1984, at 5.  

      Julian v. United States Dep't of Justice, 806 F.2d 1411, 1419 n.7 (9th Cir.136

1986), aff'd, 486 U.S. 1 (1988); Berry v. Department of Justice, 733 F.2d 1343,
1355 n.19 (9th Cir. 1984); see also Seawell, Dalton, Hughes & Timms
v. Export-Import Bank, No. 84-241-N, slip op. at 2 (E.D. Va. July 27, 1984)
(stating that there is no "middle ground between disclosure and nondisclosure"). 

      Schiffer v. FBI, 78 F.3d 1405, 1410 (9th Cir. 1996) (reversing district137

court's conditional disclosure order). 

      See Mandel Grunfeld & Herrick v. United States Customs Serv., 709 F.2d138

41, 43 (11th Cir. 1983) (determining that plaintiff not entitled to automatic mail-
ing of materials as they are updated); Howard v. Secretary of the Air Force, No.
SA-89-CA-1008, slip op. at 6 (W.D. Tex. Oct. 2, 1991) (concluding that plain-
tiff's request for records on continuing basis would "create an enormous burden,
both in time and taxpayers' money"); see also FOIA Update, Spring 1985, at 6.  

      See, e.g., Tuchinsky v. Selective Serv. Sys., 418 F.2d 155, 158 (7th Cir.139

1969) (ordering that no automatic release required of material relating to occupa-
tional deferments until request in hand; "otherwise, [agency] would be required to
`run . . . loose-leaf service' for every draft counsellor in the country"); Lybarger v.
Cardwell, 438 F. Supp. 1075, 1077 (D. Mass. 1977) (holding that "open-ended
procedure" advanced by requester whereby records automatically disclosed not
required by FOIA and "will not be forced" upon agency); cf. FOIA Update, Win-

(continued...)
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It likewise is well recognized that the FOIA does not provide for limited

disclosure; rather, it "speaks in terms of disclosure and nondisclosure.  It ordinari-
ly does not recognize degrees of disclosure, such as permitting viewing, but not
copying, of documents."   Similarly, providing exempt information to a request-136

er and limiting his ability to further disclose it through a protective order is "not
authorized by FOIA."   And it has been held that requesters cannot compel137

agencies to make automatic releases of records as they are created,  which138

means that requests cannot properly be made for "future" records not yet creat-
ed.  139
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ter 1995, at 1 (citing OMB Federal Information Resources Management (Circular
A-130), 59 Fed. Reg. 37,905 (1994) (prescribing policies to encourage agencies
to affirmatively disseminate government information independent of FOIA
context)).       

      See, e.g., Schwarz v. United States Patent & Trademark Office, No. 95-140

5349, 1996 U.S. App. LEXIS 4609, at **2-3 (D.C. Cir. Feb. 22, 1996) (per
curiam); Thompson v. Walbran, 990 F.2d 403, 405 (8th Cir. 1993) (per curiam);
Wren v. Harris, 675 F.2d 1144, 1147 (10th Cir. 1982) (per curiam); Bologna v.
Department of the Treasury, No. 93-1495, slip op. at 9 (D.N.J. Mar. 29, 1994);
Papich v. United States Parole Comm'n, No. 92-790, slip op. at 1 (D.D.C. June
23, 1993); Daniels v. St. Louis VA Reg'l Office, 561 F. Supp. 250, 252 (E.D. Mo.
1983); Diamond v. FBI, 532 F. Supp. 216, 233 (S.D.N.Y. 1981), aff'd on other
grounds, 707 F.2d 75 (2d Cir. 1983); King v. Califano, 471 F. Supp. 180, 182
(D.D.C. 1979). 

      See Kissinger v. Reporters Comm. for Freedom of the Press, 445 U.S. 136,141

151-55 (1980); cf. Spannaus, 942 F. Supp. at 658 (finding that "personal files" of
attorney no longer employed with agency were "beyond the reach of FOIA" if
they were not turned over to agency at end of employment).

      See, e.g., Jones, 41 F.3d at 249.  But see Cal-Almond, Inc. v. USDA, No.142

89-574, slip op. at 3-4 (E.D. Cal. Mar. 17, 1993) (ordering agency to reacquire
records which were returned mistakenly to submitter upon closing of adminis-
trative appeal), appeal dismissed per stipulation, No. 93-16727 (9th Cir. Oct. 26,
1994).

      See Schwarz, 1996 U.S. App. LEXIS 4609, at **2-3.  But see FOIA143

Update, Winter 1997, at 3 (advising that Congress made clear that new reading
room category of FOIA-processed records would stand as exception to general
rule and be subject to regular FOIA requests as well); FOIA Update, Winter 1995,
at 2 (reminding that "an agency cannot convert a subsection (a)(3) record into a
subsection (a)(2) record . . . just by voluntarily placing it into its reading room").

      See Forsham v. Harris, 445 U.S. at 182-86 (data generated and held by fed-144

eral grantee); Rush Franklin, No. 90-CV-2855, slip op. at 9-10 (E.D.N.Y. Apr.
13, 1993) (mailing list generated and held by federal contractor); Conservation
Law Found. v. Department of the Air Force, No. 85-4377, slip op. at 8 (D. Mass.
June 6, 1986) (computer program generated and held by federal contractor); cf.
United States v. Napper, 887 F.2d 1528, 1530 (11th Cir. 1989) (stating that FBI
entitled to return of documents loaned to city law enforcement officials, notwith-
standing fact that copies of some documents had been disclosed) (non-FOIA
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There also is no damage remedy available to FOIA requesters for non-
disclosure.   Furthermore, agencies are not required to seek the return of records140

wrongfully removed from their possession;  to recreate records properly141

disposed of;  to respond to requests for records that fall within subsection (a)(2)142

of the Act and are already available for "reading room" inspection and copying;143

or to seek the delivery of records held by private entities.   And the FOIA may144
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case).  But see Cal-Almond, No. 89-574, slip op. at 3-4 (E.D. Cal. Mar. 17, 1993)
(ordering agency to reacquire records that mistakenly were returned to submitter
upon closing of administrative appeal).

      See, e.g., Niagara Mohawk Power Corp. v. United States Dep't of Energy,145

No. 95-0952, transcript at 10 (D.D.C. Feb. 23, 1996) (bench order) (admonishing
that FOIA is not to be used to force agency to obtain information from another
agency) (appeal pending); Gillin, No. 92-325, slip op. at 5 (D.N.H. May 28, 1993)
("request focused primarily upon the decisions made by the [agency] in granting
[administrative permit], rather than the documentation upon which the [agency]
relied").

      D'Aleo v. Department of the Navy, No. 89-2347, slip op. at 3 (D.D.C. Mar.146

21, 1991) (allowing decedent's executrix to be substituted as plaintiff).  But see
Hayles v. United States Dep't of Justice, No. H-79-1599, slip op. at 3 (S.D. Tex.
Nov. 2, 1982) (dismissing case upon death of plaintiff when no timely motion for
substitution filed).

      5 U.S.C. § 552(b)(1) (1994), as amended by Electronic Freedom of Infor-1

mation Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997).  

      3 C.F.R. 333 (1996), reprinted in 50 U.S.C. § 435 note (Supp. I 1996) and2

reprinted in abridged form in FOIA Update, Spring/Summer 1995, at 5-10.

      3 C.F.R. 166 (1983), reprinted in 50 U.S.C. § 435 note (1994); see also FOIA3

Update, June 1982, at 6-7.  

      See FOIA Update, Spring/Summer 1995, at 11 (chart comparing major4

provisions of Exec. Order No. 12,958 with those of Exec. Order No. 12,356).
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not be used as an "enforcement mechanism" to compel agencies to perform their
missions.   Lastly, the District Court for the District of Columbia has held, in a145

singular such decision, that under some circumstances a FOIA claim may not be
extinguished by the death of a requester.   146

EXEMPTION 1

Exemption 1 of the FOIA protects from disclosure national security infor-
mation concerning the national defense or foreign policy, provided that it has
been properly classified in accordance with the substantive and procedural re-
quirements of an executive order.   As of October 14, 1995, the executive order in1

effect is Executive Order 12,958.   It replaced Executive Order 12,356, which was2

issued in 1982.  3

Executive Order 12,958 differs from Executive Order 12,356 in its overall
approach to the national security classification system, as well as in a number of
specific new provisions.   Most fundamentally, it alters the administrative dy-4

namic of information classification by requiring agencies to expend more re-
sources for any continued classification of a record, whereas under the old ex-
ecutive order it often was more costly for an agency to undertake declassification. 
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      See FOIA Update, Spring/Summer 1995, at 3, 12 ("OIP Guidance:  The5

Timing of New E.O. Applicability").

      See, e.g., Afshar v. Department of State, 702 F.2d 1125, 1135-38 (D.C. Cir.6

1983) (addressing 1982 transition from Exec. Order No. 12,065 to Exec. Order
No. 12,356); Lesar v. United States Dep't of Justice, 636 F.2d 472, 480 (D.C. Cir.
1980) (addressing 1978 transition from Exec. Order No. 11,652 to Exec. Order
No. 12,065).

      See, e.g., Lesar, 636 F.2d at 480.7

      See King v. Department of Justice, 830 F.2d 210, 217 (D.C. Cir. 1987).8

      Id.; see also Lesar, 636 F.2d at 480 (rejecting plaintiff's request to remand9

case to district court to permit him to benefit from provisions of new executive
order); Hunsberger v. United States Dep't of Justice, No. 92-2587, slip op. at 4 n.5
(D.D.C. July 22, 1997) (finding agency properly applied Exec. Order No. 12,356
as that was order in effect at time classification determination made); Keenan v.
Department of Justice, No. 94-1909, slip op. at 7-8 (D.D.C. Mar. 24, 1997)
(rejecting argument that agency should apply Exec. Order No. 12,958 because it
did not produce supporting affidavit until after effective date of new order);
Campbell v. United States Dep't of Justice, No. 89-3016, 1996 WL 554511, at *6
(D.D.C. Sept. 19, 1996) (finding that agency appropriately applied Exec. Order
No. 12,356); Weatherhead v. United States, No. 95-519, slip op. at 3 (E.D. Wash.
Mar. 29, 1996) (applying Exec. Order No. 12,958 because classification
determination made after its effective date), reconsideration denied in pertinent
part & granted in part, slip op. at 8 (E.D. Wash. Sept. 9, 1996) (upholding classi-
fication upon in camera inspection) (appeal pending); cf. Bonner v. United States
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Under Executive Order 12,958, both limited classification and declassification are
strongly emphasized through several changed provisions, which are discussed
below.

Since the issuance of Executive Order 12,958, all federal agencies holding
classified information have had to deal with the transition from Executive Order
12,356, and questions have arisen about the applicability of successive executive
orders to records that were in various stages of administrative or litigative han-
dling as of the new executive order's effective date.5

In a series of cases, the Court of Appeals for the District of Columbia Cir-
cuit has addressed such questions in connection with the two most recent exec-
utive order transitions.   The starting point is the basic rule that in making a6

classification determination, an agency always should apply the executive order
that is in effect at that time.   Beyond that, the D.C. Circuit has fashioned a "two-7

tiered" approach to executive order applicability in litigation--depending upon
whether a remand for any further agency classification action is involved.  8

Ordinarily, the rule is that a reviewing court will assess the propriety of an
Exemption 1 withholding under the executive order in effect when "the agency's
ultimate classification decision is actually made."   This means that only when "a9



                                                                               EXEMPTION 1

     (...continued)9

Dep't of State, 928 F.2d 1148, 1152 (D.C. Cir. 1991) (rejecting plaintiff's argu-
ment that court assess propriety of agency's classification determination at time of
court's review because to do so would subject agencies and courts to "an endless
cycle of judicially mandated reprocessing").

      King, 830 F.2d at 217.10

      Baez v. United States Dep't of Justice, 647 F.2d 1328, 1233 (D.C. Cir. 1980)11

(upholding agency's classification reevaluation under executive order issued
during course of district court litigation); see, e.g., Miller v. United States Dep't
of State, 779 F.2d 1378, 1388 (8th Cir. 1985) (agency chose to reevaluate under
new Exec. Order No. 12,356); Military Audit Project v. Casey, 656 F.2d 724, 737
& n.41 (D.C. Cir. 1981) (agency chose to reevaluate under new Exec. Order No.
12,065).
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reviewing court contemplates remanding the case to the agency to correct a
deficiency in its classification determination is it necessary" to comply with a
superseding executive order.   10

It is also important to note that agencies are allowed, as a matter of dis-
cretion, to reexamine their classification decisions under a newly issued executive
order, in order to take into account "changed international and domestic circum-
stances."   Accordingly, in defending a prior Exemption 1 withholding in11

litigation now that Executive Order 12,958 is in effect, agencies may make a
discretionary reevaluation under the provisions of the new executive order if they
choose to do so.  At the same time, though, agencies may be assured that prior
classification actions under Executive Order 12,356 can properly be de-
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      See, e.g., Keenan, No. 94-1909, slip op. at 7 (D.D.C. Mar. 24, 1997) (find-12

ing that although agency could "voluntarily reassess" its classification decision
under Exec. Order No. 12,958, issued during pendency of lawsuit, agency not re-
quired to do so); see also FOIA Update, Spring/Summer 1995, at 12.  But cf.
FOIA Update, Spring/Summer 1995, at 4, 12 (summarizing history of Exemption
1 disclosure orders and urging careful attention to classification determinations
accordingly).

      410 U.S. 73 (1973).13

      Id. at 84.14

      See 5 U.S.C. § 552(a)(4)(B).   15

      See H.R. Rep. No. 93-876, at 7-8 (1974), reprinted in 1974 U.S.C.C.A.N.16

6267, 6272-73, and in House Comm. on Gov't Operations and Senate Comm. on
the Judiciary, 94th Cong., 1st Sess., Freedom of Information Act and Amend-
ments of 1974 (P.L. 93-502) Source Book:  Legislative History, Texts, and Other
Documents 121, 127-28 (1975).    

      See, e.g., Weissman v. CIA, 565 F.2d 692, 698 (D.C. Cir. 1977).   17
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fended in litigation, so long as the final classification judgment was made under
that order.12

Prior to examining the standard of review applied by courts in Exemption 1
cases, and the specific changes to the classification system now called for under
Executive Order 12,958, it is useful to review briefly the early decisions con-
struing this exemption, as well as its legislative history.  In 1973, the Supreme
Court in EPA v. Mink  held that records classified under proper procedures were13

exempt from disclosure per se, without any further judicial review, thereby
obviating the need for in camera review of information withheld under this
exemption.   Responding in large part to the thrust of that decision, Congress14

amended the FOIA in 1974 to provide expressly for de novo review by the courts
and for in camera review of documents, including classified documents, where
appropriate.   In so doing, Congress apparently sought to ensure that national se-15

curity records are properly classified by agencies and that reviewing courts
remain cognizant of their authority to verify the correctness of agency
classification determinations.16

Standard of Review

After the FOIA was amended in 1974, numerous litigants challenged the
sufficiency of agency affidavits in Exemption 1 cases, requesting in camera re-
view by the courts and hoping to obtain disclosure of challenged documents. 
Nevertheless, courts initially upheld agency classification decisions in reliance
upon agency affidavits, as a matter of routine, in the absence of evidence of bad
faith on the part of an agency.   In 1978, however, the Court of Appeals for the17

District of Columbia Circuit departed somewhat from such routine reliance on
agency affidavits, prescribing in camera review to facilitate full de novo deter-
minations of Exemption 1 claims, even when there was no showing of bad faith
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      Ray v. Turner, 587 F.2d 1187, 1194-95 (D.C. Cir. 1978).  18

      Id. at 1194 (quoting legislative history).  19

      See Halperin v. CIA, 629 F.2d 144, 148 (D.C. Cir. 1980); see, e.g.,  Cohen20

v. FBI, No. 93-1701, slip op. at 4 (D.D.C. Oct. 11, 1994) (rejecting plaintiff's
argument that contradictions in agency's affidavit demonstrate "intentional mis-
representations" requiring release of classified information at issue); Canning v.
United States Dep't of Justice, 848 F. Supp. 1037, 1042-43 (D.D.C. 1994) (apply-
ing Halperin standard); see also Hunt v. CIA, 981 F.2d 1116, 1119 (9th Cir. 1992)
(Exemption 3); Levy v. CIA, No. 95-1276, slip op. at 15-16 (D.D.C. Nov. 16,
1995), summary affirmance granted, No. 96-5004 (D.C. Cir. Jan. 15, 1997)
(Exemption 3); cf. Voinche v. FBI, 940 F. Supp. 323, 328 (D.D.C. 1996)
(granting summary judgment despite "troubling" and "vague" affidavits in light of
thoroughness of agency's other submissions and fact that Vaughn affidavits in Ex-
emption 1 cases "inherently require a degree of generalization" to prevent
compromise of national security interests), aff'd per curiam, No. 96-5304, 1997
U.S. App. LEXIS 19089 (D.C. Cir. June 19, 1997), petition for cert. filed, 66
U.S.L.W. 3178 (U.S. Sept. 2, 1997) (No. 97-383); Ajluni v. FBI, 947 F. Supp.
599, 607 (N.D.N.Y. 1996) (rejecting plaintiff's request for discovery of procedure
by which documents are classified because Vaughn Index "sufficient"); Center for
Nat'l Sec. Studies v. Office of Indep. Counsel, No. 91-1691, slip op. at 3-4
(D.D.C. Mar. 2, 1993) (denying discovery in FOIA lawsuit involving Exemption
1 because affidavits "relatively detailed, . . . nonconclusory and submitted in good
faith").  But see Oglesby v. United States Dep't of the Army, 79 F.3d 1172, 1179-
84 (D.C. Cir. 1996) (rejecting as insufficient certain Vaughn Indices because
agencies must itemize each document and adequately explain reasons for non-
disclosure); Rosenfeld v. United States Dep't of Justice, 57 F.3d 803, 807 (9th
Cir. 1995) (in affirming district court disclosure order, finding government failed
to show with "any particularity" why classified portions of several documents
should be withheld), cert. dismissed, 116 S. Ct. 833 (1996); Wiener v. FBI, 943
F.2d 972, 978-79 (9th Cir. 1991) (rejecting as inadequate agency justifications
contained in coded Vaughn affidavits, based upon view that they consist of "boil-
erplate" explanations not "tailored" to particular information being withheld
pursuant to Exemption 1); Oglesby v. United States Dep't of the Army, 920 F.2d
57, 66 n.12 (D.C. Cir. 1990) (noting degree of specificity required in public
Vaughn affidavit in Exemption 1 case, especially with regard to agency's obliga-
tion to segregate and release nonexempt material); Springmann v. United States
Dep't of State, No. 93-1238, slip op. at 9-11 (D.D.C. Apr. 21, 1997) (denying
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on the part of the agency.   This decision nevertheless recognized that the courts18

should "first `accord substantial weight to an agency's affidavit concerning the de-
tails of the classified status of the disputed record.'"19

The D.C. Circuit further refined the appropriate standard for judicial review
of national security claims under Exemption 1 (or under Exemption 3, in
conjunction with certain national security protection statutes), finding that
summary judgment is entirely proper if an agency's affidavits are reasonably spe-
cific and there is no evidence of bad faith.   Rather than conduct a detailed20
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summary judgment regarding two paragraphs in Riyadh Embassy compliance re-
view because court saw no "logical connection" in declaration between national
security and information that American employee engaged in religiously offen-
sive behavior in Saudi Arabia), renewed motion for summary judgment denied
without issuance of final judgment (D.D.C. Aug. 6, 1997); Keenan v. Department
of Justice, No. 94-1909, slip op. at 8-11 (D.D.C. Mar. 24, 1997) (finding insuffi-
cient coded Vaughn Index which merely recites executive order's language with-
out providing information about contents of withheld information) (renewed
motion for summary judgment pending); Scott v. CIA, 916 F. Supp. 42, 44-49
(D.D.C. 1996) (finding CIA's affidavits "inadequate" because they "fail to provide
any description of the nature or type of material redacted, much less justify the re-
daction by explaining how the . . . information withheld meets the requirements
of the exemption").   

      Halperin, 629 F.2d at 148; see also Bowers v. United States Dep't of Justice,21

930 F.2d 350, 357 (4th Cir. 1991) (stating that "a court should hesitate to
substitute its judgment of the sensitivity of the information for that of the
agency"); Military Audit Project v. Casey, 656 F.2d 724, 738 (D.C. Cir. 1981)
(emphasizing deference due agency's classification judgment). 

      See, e.g., Krikorian v. Department of State, 984 F.2d 461, 464 (D.C. Cir.22

1993); King v. United States Dep't of Justice, 830 F.2d 210, 217 (D.C. Cir. 1987)
(concluding that "the court owes substantial weight to detailed agency explana-
tions in the national security context"); Goldberg v. United States Dep't of State,
818 F.2d 71, 79-80 (D.C. Cir. 1987); see also Linn v. United States Dep't of
Justice, No. 92-1406, 1995 WL 631847, at *26 (D.D.C. Aug. 22, 1995)
(indicating that role of courts in reviewing Exemption 1 claims "is to determine
whether the agency has presented a logical connection between its use of the
exemption and the legitimate national security concerns involved; the Court does
not have to ascertain whether the underlying facts of each specific application
merit the agency's national security concerns"); Steinberg v. United States Dep't
of Justice, 801 F. Supp. 800, 802-03 (D.D.C. 1992) (rejecting plaintiff's attack
that coded Vaughn Index constituted inadequate "boilerplate," especially given
"nature of underlying materials" which purportedly concern assassination of
prime minister of friendly country), aff'd in pertinent part, 23 F.3d 548, 553 (D.C.
Cir. 1994); Washington Post v. DOD, 766 F. Supp. 1, 6-7 (D.D.C. 1991) (declar-
ing that judicial review of agency's classification decisions should be "quite
deferential"); National Sec. Archive v. FBI, 759 F. Supp. 872, 875 (D.D.C. 1991)
(explaining that government's burden to demonstrate proper withholding of mate-
rial is "relatively light" in Exemption 1 context because court is required to "ac-
cord substantial weight to determination of [agency] officials"); cf. Department of
the Navy v. Egan, 484 U.S. 518, 529-30 (1988) (allowing deference to agency
expertise in granting of security clearances) (non-FOIA case).
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inquiry, the court deferred to the expert opinion of the agency, noting that judges
"lack the expertise necessary to second-guess such agency opinions in the typical
national security FOIA case."   This review standard has been reaffirmed by the21

D.C. Circuit on a number of occasions,  and it has been adopted by other circuit22
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      See, e.g., McDonnell v. United States, 4 F.3d 1227, 1242-44 (3d Cir. 1993)23

(finding summary judgment appropriate when agency's affidavits reasonably
specific and not controverted by contrary evidence or showing of bad faith);
Maynard v. CIA, 986 F.2d 547, 555-56 & n.7 (1st Cir. 1993) (recognizing "sub-
stantial deference" so long as withheld information logically falls into exemption
category cited and there exists no evidence of agency "bad faith"); Bowers, 930
F.2d at 357 (stating that "[w]hat fact or bit of information may compromise
national security is best left to the intelligence experts"); Patterson v. FBI, 893
F.2d 595, 601 (3d Cir. 1990) (asserting that "courts are expected to accord `sub-
stantial weight' to the agency's affidavit"); cf. Hunt, 981 F.2d at 1119 (applying
similar deference in Exemption 3 case involving national security).  But see
Minier v. CIA, 88 F.3d 796, 800 (9th Cir. 1996) (providing for additional element
to summary judgment analysis in FOIA cases by first requiring appeals court to
determine whether district court had "adequate factual basis upon which to base
its decision" before undertaking de novo review (citing Painting Indus. of Haw.
Mkt. Recovery Fund v. United States Dep't of the Air Force, 26 F.3d 1479, 1482
(9th Cir. 1994); Schiffer v. FBI, 78 F.3d 1405, 1409 (9th Cir. 1996))) (Exemption
3). 

      See, e.g., Doherty v. United States Dep't of Justice, 775 F.2d 49, 53 (2d Cir.24

1985) (adjudging that "the court should restrain its discretion to order in camera
review"); Hayden v. NSA, 608 F.2d 1381, 1387 (D.C. Cir. 1979) (stating that
"[w]hen the agency meets its burden by means of affidavits, in camera review is
neither necessary nor appropriate"); Public Educ. Ctr., Inc. v. DOD, 905 F. Supp.
19, 22 (D.D.C. 1995) (declining in camera review of withheld videotapes after
according substantial weight to agency's affidavit that public disclosure would
harm national security); King v. United States Dep't of Justice, 586 F. Supp. 286,
290 (D.D.C. 1983) (characterizing in camera review as last resort), aff'd in part &
rev'd in part on other grounds, 830 F.2d 210 (D.C. Cir. 1987); cf. Young v. CIA,
972 F.2d 536, 538-39 (4th Cir. 1992) (holding that district court did not abuse its
discretion by refusing to review documents in camera--despite small number--
because agency's affidavits found sufficiently specific to meet required standards
for proper withholding).  But see, e.g., Patterson, 893 F.2d at 599 (finding in
camera review of two documents appropriate when agency description of records
was insufficient to permit meaningful review and to verify good faith of agency in
conducting its investigation); Allen v. CIA, 636 F.2d 1287, 1291 (D.C. Cir. 1980)
(holding that conclusory affidavit by agency requires remand to district court for
in camera inspection of 15-page document); Armstrong v. Executive Office of the
President, No. 89-142, slip op. at 4-8 (D.D.C. July 28, 1995) (ordering in camera
review of 4 of 17 documents at issue because government's explanation for
withholdings insufficient, but denying plaintiff's request that court review doc-
uments merely because government subsequently released previously withheld
material), aff'd on other grounds, 97 F.3d 575 (D.C. Cir. 1996); Moore v. FBI,

(continued...)

- 58 -

courts as well.23

  
Indeed, if an agency affidavit passes muster under this standard, in camera

review may be inappropriate because substantial weight must be accorded that
affidavit.   In a recent decision, the D.C. Circuit stated that in a national security24
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No. 83-1541, slip
op. at 7 (D.D.C. Mar. 9, 1984) (finding in camera review particularly appropriate
when only small volume of documents involved and government makes proffer),
aff'd, 762 F.2d 138 (D.C. Cir. 1985) (unpublished table decision); cf. Jones v.
FBI, 41 F.3d 238, 242-44 (6th Cir. 1994) (finding in camera inspection necessary,
not because FBI acted in bad faith with regard to plaintiff's FOIA request, but due
to evidence of illegality with regard to FBI's underlying investigation); Wiener,
943 F.2d at 979 & n.9 (noting that in camera review by district court cannot "re-
place" requirement for sufficient Vaughn Index and can only "supplement" agen-
cy's justifications contained in affidavits).

      Armstrong v. Executive Office of the President, 97 F.3d 575, 580 (D.C. Cir.25

1996).

      Id.26

      Stein v. Department of Justice, 662 F.2d 1245, 1253 (7th Cir. 1981).27

      McGehee v. CIA, 697 F.2d 1095, 1113 (D.C. Cir. 1983).28

      McGehee v. CIA, 711 F.2d 1076, 1077 (D.C. Cir. 1983); see also Wash-29

ington Post Co. v. DOD, No. 84-2949, 1987 U.S. Dist. LEXIS 16108, at *12
(D.D.C. Feb. 25, 1987) (deciding that addition of second classification category at
time of litigation "does not create an inference of `bad faith' concerning the
processing of plaintiff's request or otherwise implicating the affiant's credibility");
cf. Gilmore v. NSA, No. C92-3646, 1993 U.S. Dist. LEXIS 7694, at **28-30
(N.D. Cal. May 3, 1993) (holding that subsequent release by agency of some
material initially withheld pursuant to Exemption 1 is not any indication of "bad
faith").
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case, a district court exercises "wise discretion" when it limits the number of
documents it reviews in camera.   In upholding the district court's decision not to25

review certain documents in camera, the D.C. Circuit opined that limiting the
number of documents examined by a court "makes it less likely that sensitive in-
formation will be disclosed" and, if there is an unauthorized disclosure of
classified information, "makes it easier to pinpoint the source of the leak."   26

In another case, the Court of Appeals for the Seventh Circuit analyzed the
legislative history of the 1974 FOIA amendments and went so far as to conclude
that "Congress did not intend that the courts would make a true de novo review of
classified documents, that is, a fresh determination of the legitimacy of each
classified document."   It is also noteworthy that the only Exemption 1 FOIA27

decision to find agency "bad faith,"  which initially held that certain CIA pro-28

cedural shortcomings amounted to "bad faith" on the part of the agency, was
subsequently vacated on panel rehearing.   29

Deference to Agency Expertise

While the standard of judicial review is often expressed in different ways,
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      See, e.g., Young v. CIA, 972 F.2d 536, 538-39 (4th Cir. 1993); Bowers v.30

United States Dep't of Justice, 930 F.2d 350, 357 (4th Cir. 1991); Doherty v.
United States Dep't of Justice, 775 F.2d 49, 52 (2d Cir. 1985); Miller v. Casey,
730 F.2d 773, 776 (D.C. Cir. 1984); Taylor v. Department of the Army, 684 F.2d
99, 109 (D.C. Cir. 1982) (holding that classification affidavits are entitled to "the
utmost deference") (reversing district court disclosure order); Badalementi v.
Department of State, 899 F. Supp. 542, 546 (D. Kan. 1995) (according substantial
weight to agency's affidavit and granting motion for summary judgment in light
of agency's expertise in national security matters); Canning v. United States Dep't
of Justice, 848 F. Supp. 1037, 1042 (D.D.C. 1994) (describing how in according
such deference, courts "credit agency expertise in evaluating matters of national
security by focusing attention primarily on whether affidavits are sufficiently
specific and by ensuring that they are not controverted by contradictory evidence
or evidence of bad faith").  But see FOIA Update, Spring/Summer 1995, at 4, 12
(summarizing history of Exemption 1 disclosure orders and urging careful
attention to classification determinations accordingly). 

      See, e.g., Miller v. United States Dep't of State, 779 F.2d 1378, 1387 (8th31

Cir. 1985); see also Maynard v. CIA, 986 F.2d 547, 556 n.9 (1st Cir. 1993)
(stating that court "not in a position to `second-guess'" agency's determination re-
garding need for continued classification of material); Krikorian v. Department of
State, 984 F.2d 461, 464-65 (D.C. Cir. 1993) (acknowledging agency's "unique
insights" in areas of national defense and foreign relations); Braslavsky v. FBI,
No. 92 C 3027, slip op. at 4-5 (N.D. Ill. June 6, 1994) (indicating that courts
"generally inclined" to accept agency positions in area of intelligence sources and
methods; "[a] court has neither the experience nor expertise to determine whether
a classification [determination] is substantively correct"), aff'd, 57 F.3d 1073 (7th
Cir. 1995) (unpublished table decision); Willens v. NSC, 726 F. Supp. 325, 326-
27 (D.D.C. 1989) (declaring that court cannot second-guess agency's national
security determinations when they are "credible and have a rational basis").  But
see King v. United States Dep't of Justice, 830 F.2d 210, 226 (D.C. Cir. 1987)
(holding that trial court erred in deferring to agency's judgment that information
more than 35 years old remained classified when executive order presumed de-
classification of information over 20 years old and agency merely indicated pro-
cedural compliance with order); Lawyers Comm. for Human Rights v. INS, 721
F. Supp. 552, 561 (S.D.N.Y. 1989) (asserting that such deference does not give
agency "carte blanche" to withhold responsive documents without "valid and
thorough affidavit"), subsequent decision, No. 87-Civ-1115, slip op. at 1-2
(S.D.N.Y. June 7, 1990) (upholding Exemption 1 excisions after in camera
review of certain documents and classified CIA Vaughn affidavit).    
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courts have generally deferred to agency expertise in national security cases.  30

Accordingly, courts are usually reluctant to substitute their judgment in place of
the agency's "unique insights" in the areas of national defense and foreign rela-
tions.   Courts have demonstrated this general deference to agency expertise by31

according little or no weight to opinions of persons other than the agency clas-
sification authority when reviewing the propriety of agency classification deter-
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      See, e.g., Van Atta v. Defense Intelligence Agency, No. 87-1508, 1988 WL32

73856, at *1-2 (D.D.C. July 6, 1988) (rejecting opinion of requester who claimed
that willingness of foreign diplomat to discuss issue indicated no expectation of
confidentiality); Washington Post Co. v. DOD, No. 84-2949, 1987 U.S. Dist.
LEXIS 16108, at **19-20 (D.D.C. Feb. 25, 1987) (rejecting opinion of U.S.
Senator who read document in official capacity as member of Committee on For-
eign Relations); cf. Lawyers Alliance for Nuclear Arms Control v. Department of
Energy, No. 88-CV-7635, 1991 WL 274860, at **1-2 (E.D. Pa. Dec. 17, 1991)
(upholding Exemption 1 claim for Joint Verification Agreement records when
requester provided no "admissible evidence" that officials of Soviet Union
consented to release of requested nuclear test results); Alyeska Pipeline Serv. v.
EPA, 856 F.2d 309, 315 (D.C. Cir. 1988) (emphasizing no "special deference to
agency beyond Exemption 1 context").  But cf. Washington Post v. DOD, 766 F.
Supp. 1, 13-14 (D.D.C. 1991) (adjudging that "non-official releases" contained in
books by participants involved in Iranian hostage rescue attempt--including
ground assault commander and former President Carter--have "good deal of
reliability" and require government to explain "how official disclosure" of code
names "at this time would damage national security"). 

      See Rush v. Department of State, No. 88-8245, slip op. at 17-18 (S.D. Fla.33

Sept. 12, 1990) (magistrate's recommendation), adopted, 740 F. Supp. 1548, 1554
(S.D. Fla. 1990); cf. Goldberg v. United States Dep't of State, 818 F.2d 71, 79-80
(D.C. Cir. 1987) (accepting classification officer's determination even though
more than 100 ambassadors did not initially classify information).      

      See Hudson River Sloop Clearwater, Inc. v. Department of the Navy, 89134

F.2d 414, 421-22 (2d Cir. 1989).     

      See Gardels v. CIA, 689 F.2d 1100, 1106 n.5 (D.C. Cir. 1982). 35

      See Pfeiffer v. CIA, 721 F. Supp. 337, 340-41 (D.D.C. 1989). 36

      See, e.g., Patterson v. FBI, 893 F.2d 595, 599-600 (3d Cir. 1990); Simmons37

v. United States Dep't of Justice, 796 F.2d 709, 711 (4th Cir. 1986); Ingle v. De-
partment of Justice, 698 F.2d 259, 264 (6th Cir. 1983) (ruling that in camera
review should be secondary to testimony or affidavits); Salisbury v. United
States, 690 F.2d 966, 973 n.3 (D.C. Cir. 1982); Stein v. Department of Justice,
662 F.2d 1245, 1255-56 (7th Cir. 1981); Greyshock v. United States Coast Guard,
No. 94-00563, slip op. at 1 (D. Haw. May 9, 1995) (finding upon in camera ex-

(continued...)
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minations.   Persons whose opinions have been rejected by the courts in this32

context include a former ambassador who had personally prepared some of the
records at issue,  a retired admiral,  a former agent of the CIA,  and a retired33   34      35

CIA staff historian.36

In Camera Submissions

There are numerous instances in which courts have permitted agencies to
submit explanatory in camera affidavits in order to protect certain national se-
curity information which could not be discussed in a public affidavit.   It is37
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     (...continued)37

amination of agency's classified declaration records at issue properly withheld),
aff'd, 107 F.3d 16 (9th Cir. 1997) (unpublished table decision); cf. Armstrong v.
Executive Office of the President, 97 F.3d 575, 580-81 (D.C. Cir. 1996) (finding
that although district court may have erred by not explaining reasons for using in
camera affidavit, any such error was "harmless" because agency adequately
explained why it could not release withheld information). 

      Phillippi v. CIA, 546 F.2d 1009, 1013 (D.C. Cir. 1976); see also Armstrong,38

97 F.3d at 580 (holding that when district court uses an in camera affidavit, even
in national security cases, "it must both make its reasons for doing so clear and
make as much as possible of the in camera submission available to the opposing
party" (citing Lykins v. United States Dep't of Justice, 725 F.2d 1455, 1465 (D.C.
Cir. 1984)); Patterson, 893 F.2d at 600; Simmons, 796 F.2d at 710; Scott v. CIA,
916 F. Supp. 42, 48-49 (D.D.C. 1996) (denying request for in camera review until
agency "creates as full a public record as possible"); Public Educ. Ctr., Inc. v.
DOD, 905 F. Supp. 19, 22 (D.D.C. 1995) (ordering in camera review only after
agency created "as full a public record as possible" (citing Hayden v. NSA, 608
F.2d 1381, 1384 (D.C. Cir. 1979)); National Sec. Archive v. Office of Indep.
Counsel, No. 89-2308, 1992 U.S. Dist. LEXIS 13146, at **6-7 (D.D.C. Aug. 28,
1992) (applying Phillippi standards, refusing to review in camera affidavits until
agency "has stated publicly `in as much detail as possible' . . . reasons for non-
disclosure"); Moessmer v. CIA, No. 86-948, slip op. at 9-11 (E.D. Mo. Feb. 17,
1987) (finding in camera review appropriate when record contains contradictory
evidence), aff'd, 871 F.2d 1092 (6th Cir. 1988) (unpublished table decision).  But
see Public Citizen v. Department of State, No. 91-746, 1991 WL 179116, at *3
(D.D.C. Aug. 26, 1991) (ordering in camera review of records upon basis that
public testimony of ambassador may have "waived" Exemption 1 protection),
aff'd, 11 F.3d 198 (D.C. Cir. 1993).   

      See Salisbury, 690 F.2d at 973 n.3; Weberman v. NSA, 668 F.2d 676, 67839

(2d Cir. 1982); Hayden, 608 F.2d at 1385-86; Martin v. United States Dep't of
Justice, No. 83-2674, slip op. at 1 (W.D. Pa. June 5, 1986) (requiring agency to
release unclassified portions of transcript of in camera testimony), aff'd, 800 F.2d
1135 (3d Cir. 1986) (unpublished table decision); see also Ellsberg v. Mitchell,
709 F.2d 51, 61 (D.C. Cir. 1983) (holding that plaintiff's counsel not permitted to
participate in in camera review of documents arguably covered by state secrets
privilege); Pollard v. FBI, 705 F.2d 1151, 1154 (9th Cir. 1983) (finding no revers-
ible error where court not only reviewed affidavit and documents in camera, but
also received authenticating testimony ex parte); cf. Arieff v. United States Dep't
of the Navy, 712 F.2d 1462, 1470-71 & n.2 (D.C. Cir. 1983) (denying partici-
pation by plaintiff's counsel even when information withheld was personal
privacy information).  But cf. Lederle Lab. v. HHS, No. 88-249, slip op. at 2-3

(continued...)
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entirely clear, though, that agencies taking such a special step are under a duty to
"create as complete a public record as is possible" before doing so.  38

 In this regard, it is reasonably well settled that counsel for plaintiffs are not
entitled to participate in such in camera proceedings.   Several years ago, though,39
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(D.D.C. May 2, 1988) (granting restrictive protective order in Exemption 4 case
permitting counsel for requester to review contested business information). 

      See Washington Post Co. v. DOD, No. 84-3400, slip op. at 2 (D.D.C. Jan.40

15, 1988), petition for mandamus denied sub nom. In re DOD, 848 F.2d 232
(D.C. Cir. 1988); cf. Bay Area Lawyers Alliance for Nuclear Arms Control v.
Department of State, 818 F. Supp. 1291, 1301 (N.D. Cal. 1992) (holding that
court "will not hesitate" to appoint special master to assist with in camera review
of documents if agency fails to submit adequate Vaughn affidavits).

      See, e.g., Wilson v. CIA, No. 89-3356, 1991 WL 226682, at *3 (D.D.C. Oct.41

15, 1991) (ordering in camera submission of "sample" of 50 documents because
"neither necessary nor practicable" for court to review all 1000 processed rec-
ords).   

      In re United States Dep't of Justice, No. 87-1205, slip op. at 4-5 (4th Cir.42

Apr. 7, 1988).

      See Bowers v. United States Dep't of Justice, No. C-C-86-336, 1990 WL43

41893, at *1 (W.D.N.C. Mar. 9, 1990), rev'd on other grounds, 930 F.2d 350 (4th
Cir. 1991).

      Willens v. NSC, 720 F. Supp. 15, 16 (D.D.C. 1989); cf. Physicians for Soc.44

Responsibility, Inc. v. United States Dep't of Justice, No. 85-169, slip op. at 3-4
(D.D.C. Aug. 25, 1985) (transcript of in camera proceedings--from which
plaintiff's counsel excluded--placed under seal).  But cf. Pollard, 705 F.2d at 1154
(finding no reversible error when no transcript made of ex parte testimony of FBI
agent who merely "authenticated and described" documents at issue).   
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one court took the unprecedented step of appointing a special master to review
and categorize a large volume of classified records.   In other instances involving40

large numbers of records, courts have on occasion ordered agencies to submit
samples of the documents at issue for in camera review.   41

In a decision which highlights some of the difficulties of Exemption 1 liti-
gation practice, the Court of Appeals for the Fourth Circuit issued a writ of
mandamus which required that court personnel who would have access to clas-
sified materials submitted in camera in an Exemption 1 case obtain security clear-
ances prior to the submission of any such materials to the court.   On remand, the42

district court judge reviewed the disputed documents entirely on his own.  43

Consistent with the special precautions taken by courts in Exemption 1 cases, the
government also has been ordered to provide a court reporter with the requisite
security clearances to transcribe in camera proceedings, in order "to establish a
complete record for meaningful appellate review."44

Agencies have in other cases been compelled to submit in camera affidavits
when disclosure in a public affidavit would vitiate the very protection afforded by
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      See, e.g., Green v. United States Dep't of State, No. 85-0504, slip op. at 17-45

18 (D.D.C. Apr. 17, 1990) (determining that public Vaughn affidavit containing
additional information could "well have the effect of prematurely letting the cat
out of the bag"); cf. Maynard v. CIA, 986 F.2d 547, 557 (1st Cir. 1993)
(reasoning that "a more detailed affidavit could have revealed the very
intelligence sources and methods the CIA wished to keep secret"); Gilmore v.
NSA, No. C92-3646, 1993 U.S. Dist. LEXIS 7694, at **18-19 (N.D. Cal. May 3,
1993) (ruling that agency has provided as much information as possible in public
affidavit without "thwarting" purpose of Exemption 1 (citing King v. United
States Dep't of Justice, 830 F.2d 210, 224 (D.C. Cir. 1987))); Center for Nat'l Sec.
Studies v. Office of Indep. Counsel, No. 91-1691, slip op. at 4 (D.D.C. Mar. 2,
1993) (stating that "[i]n the national security context, the release of detailed infor-
mation through discovery may render the FOIA exemption meaningless and
compromise intelligence sources and methods"); Krikorian v. Department of
State, No. 88-3419, 1990 WL 236108, at *3 (D.D.C. Dec. 19, 1990) (declaring
agency's public affidavits sufficient because requiring more detailed descriptions
of information would give foreign governments and confidential intelligence
sources "reason to pause" before offering advice or useful information to agency
officials in future), aff'd in pertinent part, 984 F.2d 461, 464-65 (D.C. Cir. 1993).  

      See Phillippi, 546 F.2d at 1013 (regarding request for documents pertaining46

to Glomar Explorer submarine-retrieval ship; consequently, "neither confirm nor
deny" response now known as "Glomar" response or "Glomarization"); see, e.g.,
Miller v. Casey, 730 F.2d 773, 776 (D.C. Cir. 1984) (applying response to request
for any record reflecting any attempt by western countries to overthrow Albanian
government); Gardels v. CIA, 689 F.2d 1100, 1105 (D.C. Cir. 1982) (applying
response to request for any record revealing any covert CIA connection with Uni-
versity of California); Earth Pledge Found. v. CIA, No. 95-0257, 1996 WL
694427, at **4-5 (S.D.N.Y. Dec. 4, 1996) (ruling that agency properly refused to
confirm or deny existence of correspondence between CIA headquarters and
alleged CIA station in Dominican Republic, because fact of station's existence
itself was classified and disclosure would reveal agency's intelligence methods
and could cause damage to U.S. foreign relations); Nayed v. INS, No. 91-805,
1993 WL 524541, at *2 (D.D.C. Nov. 29, 1993) (finding "Glomar" response
appropriate for request for records on former Libyan national denied entry into
United States because "confirmation that information exists would . . . be
admission of identity of CIA intelligence interest . . . [while] denial . . . would
allow interested parties to ascertain [such] interests based on their analysis of
patterns of CIA answers in different FOIA cases"); Marrera v. United States Dep't
of Justice, 622 F. Supp. 51, 53-54 (D.D.C. 1985) (applying "Glomar" response to
request for any record which would reveal whether requester was target of sur-
veillance pursuant to Foreign Intelligence Surveillance Act); see also Exec. Order
No. 12,958, 
§ 3.7(a), 3 C.F.R. 333, 347 (1996), reprinted in 50 U.S.C. § 435 note (Supp. I
1996) and in FOIA Update, Spring/Summer 1995, at 9; Attorney General's

(continued...)
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Exemption 1.   Such a procedure is sometimes employed when even the45

confirmation or denial of the existence of records at issue would pose a threat to
national security--the so-called "Glomar" response.   (For a further discussion of46
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Memorandum on the 1986 Amendments to the Freedom of Information Act 26
(Dec. 1987); FOIA Update, Spring 1983, at 5; cf. Minier v. CIA, 88 F.3d 796,
801-02 (9th Cir. 1996) (finding "neither confirm nor deny" response proper for
request seeking records on individual's employment relationship with CIA
because to reveal such information would "provide a window into the [agency's]
`sources and methods'") (Exemption 3); Hunt v. CIA, 981 F.2d 1116, 1120 (9th
Cir. 1992) (holding "Glomar" response proper for request for records on murdered
Iranian national) (Exemption 3); Levy v. CIA, No. 95-1276, slip op. at 11-14
(D.D.C. Nov. 16, 1995) (finding "Glomar" response appropriate regarding request
for CIA records on foreign national because "[c]onsistent treatment of all requests
relating to foreign nationals is a critical element to the CIA's protective strategy to
safeguard its intelligence sources and methods") (Exemption 3), summary
affirmance granted, No. 96-5004 (D.C. Cir. Jan. 15, 1997). 

      Holy Spirit Ass'n v. CIA, 636 F.2d 838, 845 (D.C. Cir. 1980); see also FOIA47

Update, Spring/Summer 1995, at 4, 12 (providing summary of FOIA cases
involving Exemption 1 disclosure orders).

      CIA v. Holy Spirit Ass'n, 455 U.S. 997 (1982); see also FOIA Update,48

March 1982, at 5.

      Powell v. United States Dep't of Justice, No. C-82-326, slip op. at 16 (N.D.49

Cal. Mar. 27, 1985); see also Powell v. United States Dep't of Justice, 584 F.
Supp. 1508, 1517-18, 1530-31 (N.D. Cal. 1984). 

      Powell, No. C-82-326, slip op. at 4-6 (N.D. Cal. June 14, 1985), stay denied,50

No. 85-1918 (9th Cir. July 18, 1985), stay denied, No. A-84 (U.S. July 31, 1985)
(Rehnquist, Circuit Justice) (undocketed order).  
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in camera review, see Litigation Considerations, In Camera Inspection, below.)

Rejection of Classification Claims

 Prior to 1986, no appellate court had ever upheld, on the substantive merits
of the case, a decision to reject an agency's classification claim.  In 1980, the
Court of Appeals for the District of Columbia Circuit let stand, but on entirely
procedural grounds, a district court determination that the CIA's affidavits were
general and conclusory and that its Exemption 1 claims had to be rejected as
"overly broad."   Moreover, that portion of the D.C. Circuit's decision was subse-47

quently vacated by the Supreme Court.   Several years later, in an unprecedented48

and exceptionally complex case, a district court ordered the disclosure of classi-
fied records belatedly determined by it to be within the scope of the request and
therefore not addressed in the agency's classification affidavits.   The49

government never had the opportunity to obtain appellate review of the merits of
this adverse decision because the records were disclosed after stays pending
appeal were denied, successively, by the district court, the Court of Appeals for
the Ninth Circuit, and even by the Supreme Court.   In addition, the district court50

ordered the disclosure of certain other segments of classified information because
it was "convinced [that] disclosure of this information poses no threat to national
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      Powell, No. C-82-326, slip op. at 8 (N.D. Cal. Mar. 27, 1985). 51

      Powell, No. C-82-326, slip op. at 6 (N.D. Cal. June 14, 1985). 52

      Donovan v. FBI, 806 F.2d 55 (2d Cir. 1986); see also Donovan v. FBI, 62553

F. Supp. 808, 811 (S.D.N.Y. 1986).

      806 F.2d at 60.54

      Fitzgibbon v. CIA, 578 F. Supp. 704, 709 (D.D.C. 1983), motion for55

reconsideration granted in part, No. 79-956 (D.D.C. July 5, 1984).

      471 U.S. 159 (1985); see Fitzgibbon v. CIA, No. 84-5632 (D.C. Cir. Mar.56

13, 1986).

      Fitzgibbon v. CIA, No. 79-956, slip op. at 14-15, 17-18 (D.D.C. May 19,57

1989).
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security."   The district court did, however, grant a stay of this aspect of its51

disclosure order so the government could take an appeal.   Ultimately, the case52

was settled with the government being permitted to withhold this classified
information.  

In 1986, the Court of Appeals for the Second Circuit upheld a district court
disclosure order in a case in which the district court found that the affidavit
submitted by the FBI inadequately described the withheld documents and was
unconvincing as to any potential harm which would result from disclosure.   This53

finding, coupled with in camera inspection of the documents by the district court,
led the court of appeals to conclude that "it would be inappropriate . . . to give
more deference to the FBI's characterization of the information than did the trial
court."   The case was subsequently settled, however, and the plaintiff withdrew54

his request for the classified records ordered disclosed in exchange for the
government's agreement not to seek to vacate the Second Circuit's opinion in the
Supreme Court.  The precedential value of the Second Circuit's decision is
therefore questionable in light of the extraordinary procedural and factual nature
of the case.    

Also of note in this regard is a district court decision in which it required in
camera affidavits on all records, most of which were classified, "not because the
agencies' good faith had been controverted, but `in order that the Court may be
able to monitor the agencies' determinations'"; ultimately, the district court did
order some classified information disclosed.   However, the D.C. Circuit, on55

appeal, remanded the case for submission of briefs in light of the Supreme Court's
decision in CIA v. Sims.   On remand, the district court found most of the56

information to be protected under Sims, but it affirmed its disclosure order with
regard to some of the information that the CIA had sought to protect under
Exemptions 1 and 3.   The D.C. Circuit subsequently reversed that part of the57

district court's order on remand that still required disclosure of certain CIA
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      Fitzgibbon v. CIA, 911 F.2d 755, 757, 760, 764 (D.C. Cir. 1990).58

      Id. at 760; see also Siminoski v. FBI, No. 83-6499, slip op. at 14-18 (C.D.59

Cal. Jan. 16, 1990) (rejecting magistrate's recommendation to disclose classified
information).     

      Abbotts v. NRC, 766 F.2d 604, 607-08 (D.C. Cir. 1985).60

      Id. at 607 & n.3; see also Bowers v. United States Dep't of Justice, 930 F.2d61

350, 352, 354-55 (4th Cir. 1991) (reversing district court order to disclose clas-
sified information because lower court was "clearly erroneous" in not applying
proper standards in review of records and in not giving any weight to detailed ex-
planations of FBI as to why undisclosed information in its counterintelligence
files should be withheld).  

      Peterzell v. Department of State, No. 84-5805, slip op. at 2 (D.C. Cir. Apr.62

2, 1985). 

      Peterzell v. Department of State, No. 82-2853, slip op. at 3 (D.D.C. Sept. 20,63

1985).  
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information, though it rested its decision upon Exemption 3 grounds alone.   It58

concluded that "whatever merits" there may have been to support disclosure of
the information at issue in the case had been "vaporized by the unequivocal
sweep of the Supreme Court's decision in Sims."          59

Two significant D.C. Circuit decisions, each of which reversed a district
court disclosure order, strongly reaffirmed the deference that is due an agency's
classification judgment.  In the first, the D.C. Circuit overturned a lower court
conclusion that the existence of information in the public domain similar to the
information at issue warranted the disclosure of that classified information.  60

Emphasizing that the least "bit" of classified information deserves protection, it
observed that the "district court's finding . . . reveals a basic misunderstanding of
the information withheld," and that the "district court did not give the required
`substantial weight' to the [agency's] uncontradicted affidavits."   61

Similarly, in the second case, the D.C. Circuit vacated a district court
determination that public statements by senior executive and legislative branch
officials constituted sufficient official acknowledgment of "covert action" by the
government against Nicaragua to warrant release of the sensitive documents at
issue, specifically chastised the lower court for "refusing to consider in camera
the confidential declaration and confidential memorandum of law offered by the
government," and remanded the case for a more careful consideration of the gov-
ernment's classification judgment.   On remand, the district court found that the62

"Government's general acknowledgment of covert activities . . . is insufficient to
require release" of its records.63

In 1995, the Court of Appeals for the Ninth Circuit affirmed a district court
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      Rosenfeld v. United States Dep't of Justice, 57 F.3d 803, 807-08 (9th Cir.64

1995), petition for cert. dismissed, 116 S. Ct. 833 (1996); see also FOIA Update,
Spring/Summer 1995, at 13.

      Rosenfeld v. United States Dep't of Justice, 761 F. Supp. 1440, 1451 (N.D.65

Cal. 1991), emergency stay denied on juris. grounds, No. 91-15854 (9th Cir. June
12, 1991), stay pending appeal granted, 501 U.S. 1227 (1991); see also FOIA
Update, Summer 1991, at 1-2. 

      761 F. Supp. at 1451.     66

      57 F.3d at 807.67

      Id.68

      Id. at 808.69

      Id. at 807.70

      Id. at 807-08.71

      3 C.F.R. 333 (1996), reprinted in 50 U.S.C. § 435 note (Supp. I 1996) and72

(continued...)
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disclosure order of classified information.   In that case, involving a request to64

the FBI for records of its investigations into individuals and organizations as-
sociated with the Free Speech Movement at the University of California at Berk-
eley during the 1960's, the full Supreme Court previously had taken the extraordi-
nary step of staying the district court's disclosure order pending a full review of
the decision by the court of appeals.   In its ruling, the district court ignored the65

recommendation of a magistrate who had concluded that the information was
properly classified by the FBI, and grounded its decision on its supposition that
the information involved was "likely to have been public knowledge."   66

Undertaking minimal appellate review, the Ninth Circuit held that the dis-
trict court had "correctly concluded that the government did not carry its burden"
as to the classified information contained in three documents because it had not
demonstrated with sufficient "particularity" why classification was warranted.   It67

flatly rejected the FBI's argument that the lower court had failed to afford the
government's classification determinations "substantial deference," summarily
declaring that "[t]his contention does not persuade us [because] the FBI had failed
to make an initial showing which would justify [such] deference."    68

At the same time, the Ninth Circuit affirmed the district court's deter-
mination that a fourth document could be disclosed in part while "still accom-
modating the government's classification interest."   The district court had69

allowed the FBI to delete information identifying an informant, but ruled that the
document as excised could be released to the requester.   In that instance, the70

Ninth Circuit held that the FBI had carried its burden with regard to the deleted
portions of the document and permitted the agency to withhold them.   71

In the first case applying Executive Order 12,958,  a district court ini72
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reprinted in abridged form in FOIA Update, Spring/Summer 1995, at 5-10; see
also Voinche v. FBI, 940 F. Supp 323, 327-28 (D.D.C. 1996) (finding that agency
properly applied Exec. Order No. 12,958 to withhold records), aff'd per curiam,
No. 96-5304, 1997 U.S. App. LEXIS 19089 (D.C. Cir. June 19, 1997), petition
for cert. filed, 66 U.S.L.W. 3178 (U.S. Sept. 2, 1997) (No. 97-383); Judicial
Watch v. United States Dep't of Commerce, No. 95-0133, slip op. at 34 (D.D.C.
Sept. 6, 1996) (same). 

      Weatherhead v. United States, No. 95-519, slip op. at 5-6 (E.D. Wash. Mar.73

29, 1996), reconsideration granted in pertinent part (E.D. Wash. Sept. 9, 1996)
(appeal pending).

      Id. at 5-7; see also Exec. Order No. 12,958, § 1.1(d) (definition of "foreign74

government information").

      Weatherhead, No. 95-519, slip op. at 5-6 (E.D. Wash. Mar. 29, 1996).75

      Id. at 7, 12.76

      Id. at 10-11.77

      Weatherhead, No. 95-519, slip op. at 3-4 (E.D. Wash. Sept. 9, 1996).78

      Id. at 4-6.79

      Id. at 6-7.80
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tially ordered the disclosure of a letter sent by the British Home Office to the
Department of Justice which was not classified until after receipt of the FOIA re-
quest.   The court first rejected the government's argument that the letter was73

properly classified as "foreign government information" because the court found
that the agency's affidavit failed to demonstrate a "contemporaneous expectation
of confidentiality."   Furthermore, the court found that there was no showing by74

the government of a presumption of confidentiality under the prior executive or-
der.   For purposes of its analysis, the court assumed that disclosure of the letter75

could "damage relations" between the United States and Great Britain.  76

Nonetheless, the court determined that the government's affidavit was too "gener-
al" and "conclusory in nature" to permit the court to find that the letter was prop-
erly withheld pursuant to Exemption 1.  77

On a motion for reconsideration, the court rejected the government's argu-
ments that:  (1) the court had failed to give the agency's determination of harm
sufficient deference;  (2) the information constituted "foreign government78

information";  and (3) Executive Order 12,356 should have applied to the case79

because the letter was originated prior to the effective date of Executive Order
12,958.   With regard to the last argument, the court conceded that the prior80

order--which provided for a presumption of harm concerning the disclosure of
"foreign government information"--would have applied "[h]ad the classification
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      Id. at 7.81

      Id. at 7-8. 82

      Id. at 8.  But see Springmann v. United States Dep't of State, No. 93-1238,83

slip op. at 9-11 (D.D.C. Apr. 21, 1997) (ruling that disclosure of two paragraphs
in embassy report about American employee engaging in religiously offensive be-
havior in Saudi Arabia would not harm national security), renewed motion for
summary judgment denied without issuance of final judgment (D.D.C. Aug. 6,
1997); Keenan v. Department of Justice, No. 94-1909, slip op. at 8-11 (D.D.C.
Mar. 24, 1997) (finding insufficient coded Vaughn Index which merely recites
executive order's language) (renewed motion for summary judgment pending).

      Afshar v. Department of State, 702 F.2d 1125, 1130 (D.C. Cir. 1983); see84

Scott v. CIA, 916 F. Supp. 42, 50 (D.D.C. 1996) (ordering plaintiff to compile list
of information allegedly in public domain "with specific documentation
demonstrating the legitimacy of such claims" and requiring release of that
information if actually in public domain unless government demonstrates its re-
lease "threatens the national security"); Pfeiffer v. CIA, 721 F. Supp. 337, 342
(D.D.C. 1989) (holding that plaintiff must do more than simply identify "infor-
mation that happens to find its way into a published account" to meet this bur-
den); cf. Davis v. United States Dep't of Justice, 968 F.2d 1276, 1279 (D.C. Cir.
1992) (stating that "party who asserts . . . material publicly available carries the
burden of production on that issue . . . because the task of proving the negative--
that the information has not been revealed--might require the government to un-
dertake an exhaustive, potentially limitless search") (Exemptions 3, 7(C), and
7(D)); Occidental Petroleum Corp. v. SEC, 873 F.2d 325, 342 (D.C. Cir. 1989)
(holding that "[i]t is far more efficient, and . . . fairer, to place the burden of pro-
duction on the party who claims that the information is publicly available") (re-
verse FOIA suit).  But see Washington Post v. DOD, 766 F. Supp. 1, 12-13
(D.D.C. 1991) (ruling that agency has ultimate burden of proof when comparing

(continued...)
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decision been made with reasonable dispatch."   After first rejecting the81

government's alternative motion that it undertake in camera inspection of the
letter, the court "reluctantly" agreed to do so because "of the danger that highly
sensitive . . . material might be released only because [the agency was] unable to
articulate a factual basis for their concerns without giving away the information
itself."   When this proved to be the case upon the court's in camera review of the82

document, the court granted the motion for reconsideration and upheld the letter's
classification.  83

 
"Public Domain" Information

Several courts also have had occasion to consider whether agencies have a
duty to disclose classified information which has purportedly found its way into
the public domain.  In this regard, it has been held that, in asserting a claim of
prior public disclosure, a FOIA plaintiff bears "the initial burden of pointing to
specific information in the public domain that appears to duplicate that being
withheld."   Accordingly, Exemption 1 claims should not be under84
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publicly disclosed information with information being withheld, determining
whether information is identical and, if not, determining whether release of
slightly different information would harm national security).  

      See Exec. Order No. 12,958, § 1.2(c), 3 C.F.R. 333, 335 (1996), reprinted in85

50 U.S.C. § 435 note (Supp. I 1996) and in FOIA Update, Spring/ Summer 1995,
at 5 (stating that "[c]lassified information shall not be declassified automatically
as a result of any unauthorized disclosure of identical or similar information");
see also Public Citizen v. Department of State, 11 F.3d
198, 201 (D.C. Cir. 1993) (holding that "an agency official does not waive FOIA
exemption 1 by publicly discussing the general subject matter of documents
which are otherwise properly exempt from disclosure under that exemption").

      See, e.g., Hoch v. CIA, No. 88-5422, 1990 WL 102740, at *1 (D.C. Cir. July86

20, 1990) (concluding that without official confirmation, "clear precedent estab-
lishes that courts will not compel [an agency] to disclose information even though
it has been the subject of media reports and speculation"); see also Simmons v.
United States Dep't of Justice, 796 F.2d 709, 712 (4th Cir. 1986) (ruling that there
had been no "widespread dissemination" of information in question); Abbotts v.
NRC, 766 F.2d 604, 607-08 (D.C. Cir. 1985) (reasoning that even if withheld data
was same as estimate in public domain, not same as knowing NRC's official pol-
icy as to "proper level of threat a nuclear facility should guard against"); Afshar v.
Department of State, 702 F.2d at 1130-31 (observing that foreign government can
ignore "[u]nofficial leaks and public surmise . . . but official acknowledgment
may force a government to retaliate"); Steinberg v. United States Dep't of Justice,
801 F. Supp. 800, 802 (D.D.C. 1992) (recognizing that "[p]assage of time, media
reports and informed or uninformed speculation based on statements by partic-
ipants cannot be used . . . to undermine [government's] legitimate interest in
protecting international security [information]"), aff'd in pertinent part, 23 F.3d
548, 553 (D.C. Cir. 1994); Van Atta v. Defense Intelligence Agency, No. 87-
1508, 1988 WL 73856, at **2-3 (D.D.C. July 6, 1988) (holding that disclosure of
information to foreign government during diplomatic negotiations not "public dis-
closure"); cf. Hunt v. CIA, 981 F.2d 1116, 1120 (9th Cir. 1992) (fact that some
information about subject of request may have been made public by other govern-
mental agencies found not to defeat agency's "Glomar" response in Exemption 3
context).  But see Lawyers Comm. for Human Rights v. INS, 721 F. Supp. 552,
569 (S.D.N.Y. 1989) (ruling that Exemption 1 protection is not available when
same documents were disclosed by foreign government or when same informa-
tion was disclosed to press in "off-the-record exchanges"). 
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mined by generalized allegations that classified information has been leaked to
the press or otherwise made available to members of the public.   Courts have85

carefully recognized the distinction between a bona fide declassification action or
official release and unsubstantiated speculation lacking official confirmation,
holding that classified information is not considered to be in the public domain
unless it has been the subject of an official disclosure.  86

One issue that has arisen in this context is whether public statements by
former government officials constitute such an "official disclosure," and thus
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      See Hudson River Sloop Clearwater, Inc. v. Department of the Navy, 89187

F.2d 414, 421-22 (2d Cir. 1989).

      Id. at 422.          88

      Id. at 421.  89

      Schlesinger v. CIA, 591 F. Supp. 60, 66 (D.D.C. 1984); see Pfeiffer v. CIA,90

721 F. Supp. at 342; see also Washington Post, 766 F. Supp. at 11-12 (finding no
"presumption of reliability" for facts contained in books subject to prepublication
review by government agency); cf. McGehee v. Casey, 718 F.2d 1137, 1141 &
n.9 (D.C. Cir. 1983) (determining that CIA cannot reasonably bear burden of con-
ducting exhaustive search to prove that particular items of classified information
have never been published) (non-FOIA case). 

      Washington Post Co. v. DOD, No. 84-3400, slip op. at 3 (D.D.C. Sept. 22,91

1986).  

      Fitzgibbon v. CIA, 911 F.2d 755, 765 (D.C. Cir. 1990); see also Afshar, 70292

(continued...)
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prevent an agency from invoking Exemption 1 to withhold information that it de-
termines still warrants national security protection.  In this regard, the Court of
Appeals for the Second Circuit has rejected the argument that a retired admiral's
statements constituted an authoritative disclosure by the government.   It point-87

edly stated:  "Officials no longer serving with an executive branch department
cannot continue to disclose official agency policy, and certainly they cannot
establish what is agency policy through speculation, no matter how reasonable it
may appear to be."   Additionally, the Second Circuit affirmed the decision of88

the district court in holding that the congressional testimony of high-ranking
Navy officials did not constitute official disclosure because it did not concern the
specific information being sought.89

Similarly, courts have rejected the view that widespread reports in the
media about the general subject matter involved are sufficient to overcome an
agency's Exemption 1 claim for related records.  Indeed, in one case, the court
went so far as to hold that 180,000 pages of CIA records pertaining to Guatemala
were properly classified despite the fact that the public domain contained
significant information and speculation about CIA involvement in the 1954 coup
in Guatemala:  "CIA clearance of books and articles, books written by former
CIA officials, and general discussions in Congressional publications do not con-
stitute official disclosures."   In a subsequent case, one court went even further90

and held that documents were properly classified even though disclosed "invol-
untarily as a result of [a] tragic accident such as an aborted rescue mission [in
Iran], or used in evidence to prosecute espionage."   91

In a 1990 decision, the Court of Appeals for the District of Columbia
Circuit held that for information to be "officially acknowledged" in the context of
Exemption 1, it must:  (1) be as "specific" as the information previously released;
(2) "match" the information previously disclosed; and (3) have been made public
through an "official and documented" disclosure.   Applying these criteria, the92
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F.2d at 1130, 1133-34.  But see Krikorian v. Department of State, 984 F.2d 461,
467-68 (D.C. Cir. 1993) (remanding to district court to determine whether
information excised in one document "officially acknowledged" by comparing
publicly available record with record withheld; leaving to district court's
discretion whether this could be better accomplished by supplemental agency
affidavit or by in camera inspection).   

      911 F.2d at 765-66.   93

      Id. 94

      See, e.g., Salisbury v. United States, 690 F.2d 966, 971 (D.C. Cir. 1982)95

(holding that inclusion of information in Senate report "cannot be equated with
disclosure by the agency itself"); Military Audit Project v. Casey, 656 F.2d 724,
744 (D.C. Cir. 1981) (finding that publication of Senate report does not constitute
official release of agency information); see also Earth Pledge Found. v. CIA, No.
95-0257, 1996 WL 694427, at *5 (S.D.N.Y. Dec. 4, 1996) (same).

      11 F.3d at 199.  96

      Id.97

      Public Citizen v. Department of State, 787 F. Supp. 12, 13, 15 (D.D.C.98

1992).
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D.C. Circuit reversed the lower court's disclosure order and held that information
published in a congressional report did not constitute "official acknowledgment"
of the purported location of a CIA station, because the information sought related
to an earlier time period than that discussed in the report.   In so ruling, it did not93

address the broader question of whether congressional release of the identical
information relating to intelligence sources and methods could ever constitute
"official acknowledgment," thus requiring disclosure under the FOIA.  94

However, the D.C. Circuit had previously considered this broader question and
had concluded that congressional publications do not constitute "official acknowl-
edgment" for purposes of the FOIA.95

In 1993, the D.C. Circuit again had an opportunity to consider the issue of
whether an agency had "waived" its ability to properly withhold records pursuant
to Exemption 1.  The case, Public Citizen v. Department of State,  involved the96

question of whether the public congressional testimony of the U.S. Ambassador
to Iraq constituted such a "waiver" so as to prevent the agency from invoking the
FOIA's national security exemption to withhold related records.   The district97

court had held--after reviewing the seven documents at issue in camera--that the
public testimony had not "waived" Exemption 1 protection because the "context"
of the information in the documents was sufficiently "different" so as to not
"negate" their "confidentiality."   Terming this an "unusual FOIA case" because98

the requester did not challenge the district court's conclusion that the documents
were properly exempt from disclosure under Exemption 1 and because the
requester also conceded that it could not meet the strict test for "waiver," the D.C.
Circuit rejected the requester's primary argument that the facts of this case distin-
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      11 F.3d at 201.99

      Id. at 201-03.100

      Id. at 203.  101

      Id.102

      Id.103

      Id.104

      Levine v. Department of Justice, No. 83-1685, slip op. at 6 (D.D.C. Mar.105

30, 1984) (concluding that regardless of requester's loyalty, release of documents
to him could "open the door to secondary disclosure to others").   

      Martens v. United States Dep't of Commerce, No. 88-3334, 1990 U.S. Dist.106

LEXIS 10351, at *10 (D.D.C. Aug. 6, 1990) (Privacy Act case); see also Miller v.
Casey, 730 F.2d 773, 778 (D.C. Cir. 1984) (determining that agency decision to
deny historical research access is not reviewable by courts); cf. United States

(continued...)
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guished it from the court's prior decisions on this question.   99

The requester in Public Citizen contended first that the court's prior de-
cisions concerned attempts by FOIA requesters to compel agencies to confirm or
deny the truth of information that others had already publicly disclosed.   The100

plaintiff then argued that the Ambassador's public statements about her meeting
with the Iraqi leader prior to the invasion of Kuwait were far more detailed than
those that the D.C. Circuit had found to be inadequate to find "waiver" in
previous cases.   The D.C. Circuit repudiated both of the requester's points and,101

in affirming the district court's decision, grounded its own decision in the fact that
the requester "conceded" it could not "meet [the] requirement that it show that
[the Ambassador's] testimony was `as specific as' the documents it [sought] in this
case, or that her testimony `matche[d]' the information contained in the docu-
ments."   Acknowledging that such a stringent standard is a "high hurdle for a102

FOIA plaintiff to clear," the D.C. Circuit concluded that the government's "vital
interest in information relating to the national security and foreign affairs dictates
that it must be."   To hold otherwise in a situation where the government had103

affirmatively disclosed some information about a classified matter would, in the
court's view, give the agency "a strong disincentive ever to provide the citizenry
with briefings of any kind on sensitive topics."   (For a further discussion of this104

issue, see Discretionary Disclosure and Waiver, below.)

A final, seemingly obvious point--but one still not accepted by all FOIA
requesters--is that classified information will not be released under the FOIA even
to a requester of "unquestioned loyalty."   In a case decided in 1990, a105

government employee with a current "Top Secret" security clearance was denied
access to classified records pertaining to himself because Exemption 1 protects
"information from disclosure based on the nature of the material, not on the
nature of the individual requester."106
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Dep't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 771
(1989) (stating that "the identity of the requester has no bearing on the merits of
his or her FOIA request") (Exemption 7(C)); FOIA Update, Spring 1989, at 5
(advising that, as general rule, all FOIA requesters should be treated alike).   

      Exec. Order No. 12,958, 3 C.F.R. 333 (1996), reprinted in 50 U.S.C.107

§ 435 note (Supp. I 1996) and reprinted in abridged form in FOIA Update,
Spring/Summer 1995, at 5-10.  

      Exec. Order No. 12,958, § 1.2(a)(4); see also Attorney General's Memo-108

randum for Heads of Departments and Agencies regarding the Freedom of Infor-
mation Act (Oct. 4, 1993), reprinted in FOIA Update, Summer/Fall 1993, at 4-5
(establishing "foreseeable harm" standard governing use of FOIA exemptions);
FOIA Update, Spring 1994, at 3 (recognizing harm standard built into Exemption
1).

      Halperin v. CIA, 629 F.2d 144, 149 (D.C. Cir. 1980); cf. Snepp v. United109

States, 444 U.S. 507, 513 n.8 (1980) (articulating that "[t]he problem is to ensure,
in advance, and by proper [CIA prepublication review] procedures, that informa-
tion detrimental to the national interest is not published") (non-FOIA case).     

      Gardels v. CIA, 689 F.2d 1100, 1106 (D.C. Cir. 1982); see also Washington110

Post v. DOD, 766 F. Supp. 1, 7 (D.D.C. 1991) (observing that disclosure of
working files of failed Iranian hostage rescue attempt containing intelligence
planning documents would "serve as a model of `do's and don't's'" for future
counterterrorist missions "with similar objectives and obstacles").
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Executive Order 12,958 

As with prior executive orders, Executive Order 12,958 recognizes both the
right of the public to be informed about activities of its government and the need
to protect national security information from unauthorized or untimely disclo-
sure.   Accordingly, information may not be classified unless "its disclosure107

reasonably could be expected to cause damage to the national security."   Courts108

grappling with the degree of certainty necessary to demonstrate the contemplated
damage under this standard have recognized that an agency's articulation of the
threatened harm must always be speculative to some extent and that to require an
actual showing of harm would be judicial "over-
stepping."   In the area of intelligence sources and methods, courts are strongly109

inclined to accept the agency's position that disclosure of this type of information
will cause damage to national security interests because this is "necessarily a
region for forecasts in which [the agency's] informed judgment as to potential
future harm should be respected."110

This standard is elaborated upon in Section 1.5 of the order, which speci-
fies the types of information that may be considered for classification.  The in-
formation categories identified as bases for classification in Executive Order
12,958 closely parallel those identified in Executive Order 12,356 and include: 
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      See, e.g., Krikorian v. Department of State, 984 F.2d 461, 465 (D.C. Cir.111

1993) (finding that telegram reporting discussion between agency official and
high-ranking foreign diplomat regarding terrorism properly withheld as foreign
government information; release would "jeopardize `reciprocal confidentiality'"
between governments) (decided under Exec. Order No. 12,356); Ajluni v. FBI,
No. 94-325, slip op. at 9 (N.D.N.Y. July 13, 1996) (rejecting plaintiff's assertion
that to qualify as foreign government information agency "should be forced to
identify at least which government supplied the information," because to do so
would cause such sources of information "to dry up") (decided under Exec. Order
No. 12,356); Badalementi v. Department of State, 899 F.
Supp. 542, 546-47 (D. Kan. 1995) (categorizing record reflecting negotiations
among United States, Spain, and Italy regarding extradition of alleged drug smug-
gler as foreign government information) (decided under Exec. Order No. 12,356). 
But see Weatherhead v. United States, No. 95-519, slip op. at 5-6 (E.D. Wash.
Mar. 29, 1996) (mistakenly concluding that letter sent by British Home Office to
Department of Justice does not contain "foreign government information" be-
cause record fails to show "contemporaneous expectation of confidentiality")
(decided under Exec. Order No. 12,958), reconsideration granted on other
grounds, slip op. at 8 (E.D. Wash. Sept. 9, 1996) (appeal pending).

      See, e.g., Public Educ. Ctr., Inc. v. DOD, 905 F. Supp. 19, 21 (D.D.C.112

1995) (identifying videotapes made during raid by U.S. forces in Somalia as
relating to vulnerabilities or capabilities of projects concerning national security)
(decided under Exec. Order No. 12,356); Gottesdiener v. Secret Serv., No. 86-
576, slip op. at 5 (D.D.C. Feb. 21, 1989) (decided under Exec. Order No. 12,356);
cf. U.S. News & World Report v. Department of the Treasury, No. 84-2303, slip
op. at 9 (D.D.C. Mar. 26, 1986) (providing protection for information regarding
armored limousines for the President) (Exemptions 1 and 7(E)) (decided under
Exec. Order No. 12,356).  

      See, e.g., Jones v. FBI, 41 F.3d 238, 244 (6th Cir. 1994) (protecting113

"numerical designators" assigned to national security sources) (decided under
Exec. Order No. 12,356); Patterson v. FBI, 893 F.2d 595, 597, 601 (3d Cir. 1990)
(protecting information pertaining to intelligence sources and methods used by
FBI in investigation of student who corresponded with 169 foreign nations)
(decided under Exec. Order No. 12,356); Voinche v. FBI, 940 F. Supp. 323, 327
(D.D.C. 1996) (protecting information that would reveal information about
application of intelligence sources or methods), aff'd per curiam, No. 96-5304,
1997 U.S. App. LEXIS 19089 (D.C. Cir. June 19, 1997) (decided under Exec.
Order No. 12,958), petition for cert. filed, 66 U.S.L.W. 3178 (U.S. Sept. 2, 1997)
(No. 97-383); Nayed v. INS, No. 91-805, 1993 WL 524541, at *2 (D.D.C. Nov.
29, 1993) (determining that confirmation that records about plaintiff exist would
reveal intelligence "method") (decided under Exec. Order No. 12,356); Allen v.
DOD, 658 F. Supp. 15, 19-21 (D.D.C. 1986) (including deceased, potential, and
unwitting intelligence sources) (decided under Exec. Order No. 12,356); cf.

(continued...)
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foreign government information;  vulnerabilities or capabilities of systems, in-111

stallations, projects, or plans relating to national security;  intelligence activities,112

sources or methods,  or cryptology;  foreign relations or foreign activities,113  114



                                                                               EXEMPTION 1

     (...continued)113

Knight v. CIA, 872 F.2d 660, 664 (5th Cir. 1989) (finding intelligence sources
and methods protected under Exemption 3).   

      See McDonnell v. United States, 4 F.3d 1227, 1244 (3d Cir. 1993) (up-114

holding classification of cryptographic information dating back to 1934 when
release "could enable hostile entities to interpret other, more sensitive documents
similarly encoded") (decided under Exec. Order No. 12,356); Gilmore v. NSA,
No. C92-3646, 1993 U.S. Dist. LEXIS 7694, at **18-19, 22-23 (N.D. Cal. May 3,
1993) (finding mathematical principles and techniques in agency treatise
protectible under this category of executive order) (decided under Exec. Order
No. 12,356).

      See, e.g., Linn v. United States Dep't of Justice, No. 92-1406, 1995 WL115

631847, at *26 (D.D.C. Aug. 22, 1995) (finding Exemption 1 withholdings proper
because agency demonstrated it has "a present understanding" with foreign gov-
ernment that any shared information will not be disclosed and that information
concerning the relationship between the United States and that government will
remain secret) (decided under Exec. Order No. 12,356); Armstrong v. Executive
Office of the President, No. 89-142, slip op. at 2-3 (D.D.C. Aug. 11, 1995) (upon
in camera review, finds documents properly withheld because disclosure would
"damage relations with foreign countries"); Summers v. United States Dep't of
Justice, No. 89-3300, slip op. at 8-9 (D.D.C. June 13, 1995) (ruling that disclosure
of names of two foreign agents who visited FBI Director "could severely damage
the delicate liaison established between the United States and this particular
foreign government, as well as other governments that are similarly situated")
(decided under Exec. Order No. 12,356); United States Comm. for Refugees v.
Department of State, No. 91-3303, 1993 WL 364674, at *2 (D.D.C. Aug. 30,
1993) (holding that disclosure of withheld information could damage nation's
foreign policy by jeopardizing success of negotiations with Haiti on refugee
issues "[because] documents contain . . . frank assessments about the Haitian
government") (decided under Exec. Order No. 12,356); St. Hilaire v. Department
of Justice, No. 91-0078, 1992 WL 73545, at *4 (D.D.C. Mar. 18, 1992) (pro-
tecting portions of two cables between Department of State and its embassies
because "[p]rotecting communications between . . . diplomatic instruments of
sovereign states certainly is an appropriate reason for classifying documents")
(decided under Exec. Order No. 12,356), aff'd, No. 92-5153 (D.C. Cir. Apr. 28,
1994); Van Atta v. Defense Intelligence Agency, No. 87-1508, 1988 WL 73856,
at *2 (D.D.C. July 6, 1988) (protecting information compiled at request of foreign
government for purpose of negotiations) (decided under Exec. Order No. 12,356);
American Jewish Congress v. Department of the Treasury, 549 F. Supp. 1270,
1276-79 (D.D.C. 1982) (decided under Exec. Order No. 12,065), aff'd, 713 F.2d
864 (D.C. Cir. 1983) (unpublished table decision).  But see Springmann v. United
States Dep't of State, No. 93-1238, slip op. at 9-11 (D.D.C. Apr. 21, 1997)
(refusing to accept agency's judgment that disclosure of information about
American employee's religiously offensive behavior in Saudi Arabia would have
repercussions with respect to relations between United States and that country),

(continued...)
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including confidential sources;  military plans, weapons, or opera115
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renewed motion for summary judgment denied without issuance of final judg-
ment (D.D.C. Aug. 6, 1997).  

      See, e.g., Taylor v. Department of the Army, 684 F.2d 99, 109 (D.C. Cir.116

1982) (protecting combat-ready troop assessments) (decided under Exec. Order
No. 12,065); Public Educ. Ctr., 905 F. Supp. at 21 (protecting videotapes made
during raid in Somalia) (decided under Exec. Order No. 12,356); Washington
Post Co. v. DOD, No. 84-2403, slip op. at 3 (D.D.C. Apr. 15, 1988) (foreign mili-
tary information) (decided under Exec. Order No. 12,356); Hudson River Sloop
Clearwater, Inc. v. Department of the Navy, 659 F. Supp. 674, 679 (E.D.N.Y.
1987) (NEPA/FOIA case) (decided under Exec. Order No. 12,356), aff'd, 891
F.2d 414, 417 (2d Cir. 1989).     

      See Exec. Order No. 12,958, § 1.5(e).117

      See id. § 1.5(f).118

      Compare Exec. Order No. 12,356, § 1.3(a)(10), 3 C.F.R. 166 (1983),119

reprinted in 50 U.S.C. § 435 note (1994) ("other categories of information that are
related to the national security and that require protection against unauthorized
disclosure"), with Exec. Order No. 12,958, § 1.5 (no such provision).

      See FOIA Update, Spring/Summer 1995, at 11 (chart comparing provisions120

of Exec. Order No. 12,958 with those of Exec. Order No. 12,356).

      Exec. Order No. 12,958, § 1.2(b). 121

      Exec. Order No. 12,356, § 1.1(c).122

      Exec. Order No. 12,958, § 1.9.123
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tions;  scientific, technological, or economic matters relating to national secu-116

rity;  and government programs for safeguarding nuclear materials and facili-117

ties.   118

In contrast to Executive Order 12,356, Executive Order 12,958 contains no
"catch-all" provision for the classification of other categories of information.   In119

addition, Executive Order 12,958 eliminates the presumption found in the prior
order that certain types of information--such as foreign government information--
are classified.   In this regard, another very important difference is that120

Executive Order 12,958 instructs that if there is any "significant doubt about the
need to classify information, it should not be classified."   By contrast, such in-121

formation remained classified under Executive Order 12,356 for a period of thirty
days pending a final determination.122

Executive Order 12,958 also contains a provision establishing an entirely
new mechanism through which classification determinations can be challenged
within the federal government.   Under this provision, "authorized holders of123

information"--individuals who are authorized to have access to such information--
who, in good faith, believe that its classification is improper are "encouraged and
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      Id. § 1.9(a).124

      Id. § 1.9(b); see also id. § 5.4(b) (authorizing Interagency Security125

Classification Appeals Panel to "decide on appeals by persons who have filed
classification challenges").

      Id. § 1.8.126

      Id. § 1.8(a)(1); see also Computer Prof'ls for Soc. Responsibility v. National127

Inst. of Standards & Tech., No. 92-0972, slip op. at 1-2 (D.D.C. Apr. 11, 1994)
(finding no basis to conclude NSA improperly classified computer security
guidelines in violation of law to "conceal its role" in developing such guidelines)
(decided under Exec. Order No. 12,356), summary affirmance granted, No. 94-
5153, 1995 U.S. App. LEXIS 3138, at *1 (D.C. Cir. Jan. 13, 1995); Navasky v.
CIA, 499 F. Supp. 269, 275-76 (S.D.N.Y. 1980) (rejecting as irrelevant request-
er's claim of illegality under similar provision in prior executive order so long as
information properly classified pursuant to order's substantive requirements;
likewise rejecting agency's claim of national security harm based upon possible
loss of employment or damage to reputation for those persons cooperating with
CIA's clandestine book-publishing activities) (decided under Exec. Order No.
12,065), aff'd, 679 F.2d 873 (2d Cir. 1981) (unpublished table decision).  

      Exec. Order No. 12,958, § 1.8(a)(2); see also Canning v. United States128

Dep't of Justice, 848 F. Supp. 1037, 1047-48 (D.D.C. 1994) (finding no credible
evidence that FBI improperly withheld information to conceal existence of
"potentially inappropriate investigation" of French citizen; "if anything, the
agency released sufficient information to facilitate such speculation") (decided
under Exec. Order No. 12,356); Wilson v. Department of Justice, No. 87-2415,
1991 WL 111457, at *2 (D.D.C. June 13, 1991) (rejecting requester's claim that
information was classified to prevent embarrassment to foreign government offi-
cial and holding that "even if some . . . information . . . were embarrassing to
Egyptian officials, it would nonetheless be covered by Exemption 1 if, inde-
pendent of any desire to avoid embarrassment, the information withheld [was]
properly classified") (decided under Exec. Order No. 12,356).

      Exec. Order No. 12,958, § 1.8(a)(3).  129

      Id. § 1.8(a)(4).130

- 79 -

expected" to challenge that classification.   Furthermore, agencies are required124

to set up internal procedures to implement this program, in order to ensure that
holders are able to make such challenges without fear of retribution.125

As with prior orders, Executive Order 12,958 contains a number of distinct
limitations on classification.   Specifically, information may not be classified to126

conceal violations of law, inefficiency, or administrative error,  to prevent127

embarrassment to a person or an agency,  to restrain competition,  to prevent128   129

or delay the disclosure of information that does not require national security
protection,  or to classify basic scientific research unrelated to the national130
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      Id. § 1.8(b).  131

      Compare Exec. Order No. 12,958, § 1.8(c) (forbidding reclassification of132

information once officially disclosed), with Exec. Order No. 12,356, 
§ 1.6(c) (permitting reclassification of information if it "may reasonably be recov-
ered").

      Exec. Order No. 12,958, § 1.8(d).133

      See, e.g., Canning, 848 F. Supp. at 1048-49 (finding that agency adhered to134

appropriate classification procedures established by Exec. Order No. 12,356).    

      Exec. Order No. 12,958, § 1.7; see also Cohen v. FBI, No. 93-1701, slip op.135

at 5-6 (D.D.C. Oct. 11, 1994) (rejecting plaintiff's argument that subsequent
marking of two documents during agency's second classification review rendered
FBI's classification action ineffective; to require agencies "to perform every
classification review perfectly on the first attempt" would be "a very strict and
unforgiving standard") (decided under Exec. Order No. 12,356).

      Exec. Order No. 12,958, § 1.4; see also Presidential Order of Oct. 13, 1995,136

3 C.F.R. 513 (1996), reprinted in 50 U.S.C. § 435 note (Supp. I 1996)
(designating those executive branch officials who are authorized to classify
national security information in first instance). 

      Exec. Order No. 12,958, § 1.7(a)(5) (requiring that such statements include,137

at a minimum, specifications of relevant classification categories).
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security.   Moreover, Executive Order 12,958 specifically prohibits the reclassi-131

fication of information "after it has been declassified and released to the public
under proper authority."   Although Executive Order 12,958 authorizes the132

classification of a record after an agency has received a FOIA request for it, such
agency action is permitted only through the "personal participation" of designated
high-level officials and only on a "document-by-document basis."     133

In addition to the substantive criteria outlined in the applicable executive
order, information must also adhere to the order's procedural requirements in or-
der to qualify for Exemption 1 protection.   Executive Order 12,958 prescribes134

the current procedural requirements to be employed by agencies; these include
such matters as the proper markings to be applied to classified documents,  as135

well as the manner in which agencies designate officials to classify information in
the first instance.   136

Executive Order 12,958 contains some classification marking provisions
that are different from those of any prior executive order.  Most prominently, it
requires that "a concise reason for classification" be stated on the face of each
newly classified document.   It also eliminates the use of the "OADR" 137

("Originating Agency's Determination Required") declassification instruction for
newly created documents; instead, it requires that a date or event for declassifica-
tion, a date ten years from the document's creation, or the relevant declassifica-
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      Id. § 1.7(a)(4).138

      Id. § 1.7(c) (specifying that only Director of Information Security Oversight139

Office is authorized to grant portion-marking waivers).

      Id. § 1.7(g).140

      See 32 C.F.R. § 2001.20-.24 (1996) (directive issued by Information141

Security Oversight Office providing detailed guidance on identification and
marking requirements of Exec. Order No. 12,958).

      See Exec. Order No. 12,958, § 5.4(a)(1); see also 32 C.F.R. pt. 2001 app. A142

(1996) (bylaws of Interagency Security Classification Appeals Panel).    

      See Exec. Order No. 12,958, § 5.4(b); see also id. § 3.6 (establishing143

mandatory declassification review program as non-FOIA mechanism for persons
to seek access to classified information generated or maintained by agencies,
including papers maintained by presidential libraries not accessible under FOIA).

      Id. § 5.5.144

      See id. § 5.3; see also FOIA Update, Spring/Summer 1995, at 15 (de-145

(continued...)
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tion exemption category, be specified on the document.   In addition, Executive138

Order 12,958 mandates the use of portion markings to indicate levels of clas-
sification within documents  and advocates the use of classified addenda in139

cases in which classified information comprises "a small portion of an otherwise
unclassified document."   Governmentwide guidelines have been issued regard-140

ing these marking requirements.   141

Executive Order 12,958 also establishes two government entities to provide
oversight of agencies' classification determinations and their implementation of
the order.  The first, the Interagency Security Classification Appeals Panel,
consists of senior-level representatives of the Secretaries of State and Defense,
the Attorney General, the Director of Central Intelligence, the Archivist of the
United States, and the Assistant to the President for National Security Affairs.  142

Among other things, this body will adjudicate classification challenges filed by
agency employees and will decide appeals from persons who have filed requests
under the mandatory declassification review provisions of the order.   The143

second entity is the Information Security Policy Advisory Council, which is com-
prised of seven private-sector experts appointed by the President to serve as a
formal Federal Advisory Committee for the purpose of advising the executive
branch on matters of national security classification policy, such as "subject areas
for systematic declassification review" and any "policy issues in dispute."144

Agencies with questions about the proper implementation of the substan-
tive or procedural requirements of Executive Order 12,958 may consult with the
Information Security Oversight Office (located within the National Archives and
Records Administration, at (202) 219-5250), which holds governmentwide over-
sight responsibility for classification matters under the executive order.  145
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     (...continued)145

scribing responsibilities of current ISOO Director); FOIA Update, Winter 1985, at
1-2 (describing responsibilities of ISOO under Exec. Order No. 12,356).

      Exec. Order No. 12,958, § 1.6, 3 C.F.R. 333, 337-38 (1996), reprinted in 50146

U.S.C. § 435 note (Supp. I 1996) and in FOIA Update, Spring/Summer 1995, at
6.

      See id. § 3.4.147

      Exec. Order No. 12,356, § 1.4(a), 3 C.F.R. 166 (1983), reprinted in 50148

U.S.C. § 435 note (1994).

      Exec. Order No. 12,958 § 1.6(a) (setting forth general rule); see also id. §149

1.6(d) (identifying categories of information which permit extension of classi-
fication beyond 10-year period).  

      Id. § 1.6(e).150

      Compare Exec. Order No. 12,958, § 3.4(a) (mandating automatic declas-151

sification for 25-year-old information), with Exec. Order No. 12,356, § 3.1(a)
(specifying that passage of time alone does not compel declassification); see also
Exec. Order No. 12,937, 3 C.F.R. 949 (1994) (separate executive order issued by
President Clinton declassifying automatically millions of pages of older records
maintained by National Archives and Records Administration).

      See, e.g., Oglesby v. United States Dep't of the Army, 79 F.3d 1172, 1183152

(D.C. Cir. 1996) (stating that "passage of time alone is [not] enough to discredit
an otherwise detailed and persuasive affidavit") (decided under Exec. Order No.
12,356); McDonnell v. United States, 4 F.3d 1227, 1243-45 (3d Cir. 1993) (re-
jecting plaintiff's argument that cryptographic information classified as exempt in
1934 is no longer entitled to protection because of passage of time) (decided

(continued...)
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Duration of Classification and Declassification

Perhaps the most significant provisions of Executive Order 12,958 establish
(1) limitations on the length of time information may remain classified  and (2)146

enhanced procedures for the declassification of older government information.  147

In contrast to Executive Order 12,356, which mandated that "information . . . be
classified as long as required by national security considerations,"  Executive148

Order 12,958 sets a ten-year limit on most new classification actions.   It is im-149

portant to note that this ten-year rule applies only to information classified after
Executive Order 12,958's effective date; it does not apply to information classi-
fied under prior executive orders.150

 
Executive Order 12,958 also establishes an automatic declassification

mechanism that likewise did not exist under the prior one.   Under Executive151

Order 12,356 and the legal precedents established thereunder, the passage of time
did not, by itself, require agencies to declassify information automatically upon
the expiration of a specified time period.   In contrast, Executive Order 12,958152
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     (...continued)152

under Exec. Order No. 12,356); Maynard v. CIA, 986 F.2d 547, 556 n.9 (1st Cir.
1993) (stating that "passage of some thirty years does not, by itself, invalidate
[agency's] showing under Exemption 1") (decided under Exec. Order No.
12,356); Afshar v. Department of State, 702 F.2d 1125, 1138 n.18 (D.C. Cir.
1983) (ruling that change in circumstances does not require review of original
classification) (decided under Exec. Order No. 12,356); Campbell v. United
States Dep't of Justice, No. 89-3016, 1996 WL 554511, at *6 (D.D.C. Sept. 19,
1996) (finding, despite (unspecified) age of records, agency affidavits
demonstrate that excised information was properly withheld) (decided under
Exec. Order No. 12,356); Canning v. United States Dep't of Justice, 848 F. Supp.
1037, 1047 (D.D.C. 1994) (rejecting plaintiff's contention that collapse of Soviet
Union "so drastically alter[s] international affairs as to render FBI's [current]
security concerns somehow obsolete") (decided under Exec. Order No. 12,356);
Siminoski v. FBI, No. 83-6499, slip op. at 17-18 (C.D. Cal. Jan. 16, 1990)
(upholding classification of documents more than 40 years old because "age alone
does not mandate release of otherwise sensitive documents") (decided under
Exec. Order No. 12,356).  

      Exec. Order No. 12,958, § 3.4(a) (applying 25-year rule to classified153

information determined by Archivist of United States to have "permanent histor-
ical value").

      Id. § 3.4(b) (specifying categories of sensitive information qualifying for154

exception to 25-year rule--including, for example, information that would reveal
identity of confidential human source, disclose U.S. military war plans still in ef-
fect, or violate statute or treaty); see also id. §§ 3.4(c), (d) (specifying manner in
which agencies are to notify President of, and receive approval for, exceptions to
automatic declassification). 

      See id. §§ 1.6(e), 3.4(a).155

      See id. § 3.8 (directing Archivist to establish database of information that156

has been declassified by agencies and instructing agency heads to cooperate in
this governmentwide effort).

      Id. § 3.4(a).157

      Id. § 1.2(c).158
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requires the automatic declassification of information that is more than twenty-
five years old,  with exceptions limited to especially sensitive information153

designated as such by the heads of agencies.   154

This major provision applies to information currently classified under any
predecessor executive order  and will lead to creation of a governmentwide de-155

classification database.   Agencies were given five years to accomplish this de-156

classification mandate.   On the other hand, Executive Order 12,958 contains a157

provision that prohibits the automatic declassification of classified information
"as a result of any unauthorized disclosure of identical or similar information."  158

The counterpart provision in the predecessor executive order prohibited the auto-
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      Exec. Order No. 12,356, § 1.3(d).159

      Exec. Order No. 12,958, § 3.5(a).160

      Exec. Order No. 12,356, § 3.3(a).161

      Exec. Order No. 12,958, § 3.6.162
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matic declassification of information "as a result of any unofficial publication or
inadvertent or unauthorized disclosure of . . . identical or similar information."  159

For records that fall within any exception to Executive Order 12,958's
automatic declassification mechanism, agencies are required to establish "a pro-
gram for systematic declassification review" that focuses on any need for con-
tinued classification of such records.   By contrast, under Executive Order160

12,356, such agency programs were entirely voluntary, except for at the National
Archives and Records Administration, which holds responsibility for large
volumes of long-classified files.161

As did prior executive orders, Executive Order 12,958 establishes a "man-
datory declassification review program."   This mechanism allows any162
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      See id.163

      Id.; cf. Miller v. Casey, 730 F.2d 773, 778 (D.C. Cir. 1984) (refusing to164

review CIA decision to deny access to records under agency's discretionary
"historical research program").  

      Compare Exec. Order No. 12,958, § 3.6(b)(4), (d) (authorizing appeals of165

agency mandatory review actions to interagency panel), with Exec. Order No.
12,356, § 3.4(d) (providing for appeals procedure within agencies only).  

      Exec. Order No. 12,356, § 3.4(a)(1).166

      Exec. Order No. 12,958, § 3.6.167

      Id. § 3.6(a)(3).168

      Id. § 3.2(b).169

      See FOIA Update, Spring/Summer 1995, at 11 (chart comparing provisions170

of Exec. Order No. 12,958 with those of Exec. Order No. 12,356).
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person--entirely apart from the FOIA context--to request that an agency review its
national security records for declassification.   Traditionally, the mandatory163

review program has been used by researchers interested in gaining access to pa-
pers maintained by presidential libraries, which are not accessible under the
FOIA.  Unlike under the FOIA, such requesters do not have the right to judicial
review of an agency's action.   In contrast to predecessor Executive Order164

12,356, Executive Order 12,958 authorizes persons to appeal an agency decision
under this program to the Interagency Security Classification Appeals Panel.   165

Another difference between Executive Order 12,958 and its predecessor is
that under the latter only a United States citizen, resident alien, federal agency, or
state or local government could file a mandatory review request;  under166

Executive Order 12,958, there is no such restriction.   To alleviate some of the167

burden of this program, Executive Order 12,958 contains a provision that allows
an agency to deny a mandatory review request if it has already reviewed the
information for declassification within the past two years.168

  For declassification decisions, Executive Order 12,958 authorizes agencies
to apply a balancing test--i.e., to determine "whether the public interest in disclo-
sure outweighs the damage to national security that might reasonably be expected
from disclosure."   Though Executive Order 12,958 specifies that this provision169

is implemented as a matter of administrative discretion and creates no new right
of judicial review, it is significant that no such provision existed under Executive
Order 12,356.170

Additional Considerations

Two additional considerations addressed by Executive Order 12,958 have
already been recognized by the courts.  First, the "Glomar" response, discussed
under In Camera Submissions above, is explicitly incorporated into the order: 
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      Exec. Order No. 12,958, § 3.7(a), 3 C.F.R. 333, 347 (1996), reprinted in 50171

U.S.C. § 435 note (Supp. I 1996) and in FOIA Update, Spring/Summer 1995, at
9; see, e.g., Hudson River Sloop Clearwater, Inc. v. Department of the Navy, 891
F.2d 414, 417 (2d Cir. 1989) (determining that fact of presence of nuclear wea-
pons aboard particular naval ships is classified in itself); Miller v. Casey, 730
F.2d 773, 776 (D.C. Cir. 1984) (ruling that whether CIA conducted covert
activities in Albania following World War II is classified in itself); Weberman v.
NSA, 668 F.2d 676, 678 (2d Cir. 1982) (fact that, even under prior executive
order, "existence or non-existence" of intercept by NSA of cable purportedly sent
by Jack Ruby's brother to Cuba prior to Kennedy assassination classified); Nayed
v. INS, No. 91-0805, 1993 WL 524541, at *2 (D.D.C. Nov. 29, 1993) (request for
records on former Libyan national denied entry into United States); D'Aleo v.
Department of the Navy, No. 89-2347, 1991 U.S. Dist. LEXIS 3884, at **4-5
(D.D.C. Mar. 27, 1991) (holding that any confirmation or denial of existence of
nondisclosure agreement allegedly signed by plaintiff would cause serious
damage to national security); Nelson v. United States Dep't of Justice, No. 1:90-
1119, slip op. at 1-3 (N.D. Ga. Sept. 12, 1990) (fact of existence of records agen-
cy might possess under Foreign Intelligence Surveillance Act itself classified),
aff'd, 953 F.2d 650 (11th Cir. 1992) (unpublished table decision); Marrera v.
United States Dep't of Justice, 622 F. Supp. 51, 53 (D.D.C. 1985) (same); see also
Gardels v. CIA, 689 F.2d 1100, 1103 (D.C. Cir. 1982) (Exemptions 1 and 3); cf.
Hunt v. CIA, 981 F.2d 1116, 1118-20 (9th Cir. 1992) (holding agency's refusal to
confirm or deny existence of records pertaining to Iranian national requested by
person on trial for murder of that Iranian proper pursuant to Exemption 3).    

      Compare Exec. Order No. 12,958, § 1.8(e) ("compilations of items of in-172

formation which are individually unclassified may be classified if the compiled
information reveals an additional association or relationship"), with Exec. Order
No. 12,356, § 1.3(b), 3 C.F.R. 166 (1983), reprinted in 50 U.S.C. § 435 note
(1994) ("information . . . shall be classified when . . . its unauthorized disclosure,
either by itself or in the context of other information, reasonably could be
expected to cause damage to the national security"). 

      Exec. Order No. 12,958, § 1.8(e).173
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"An agency may refuse to confirm or deny the existence or nonexistence of re-
quested information whenever . . . its existence or nonexistence is itself classified
under this order."171

 Second, the "mosaic" or "compilation" approach--the concept that appar-
ently harmless pieces of information, when assembled together, could reveal a
damaging picture--is recognized in Executive Order 12,958 in a somewhat more
restrictive form than in predecessor Executive Order 12,356.   Under Executive172

Order 12,958, compilations of otherwise unclassified information may be clas-
sified only if the "compiled information reveals an additional association or rela-
tionship that:  (1) meets the [order's classification] standards; and (2) is not oth-
erwise revealed in the individual items of information."   The "mosaic" ap-173

proach was presaged by a decision of the Court of Appeals for the District of Col-



EXEMPTION 1

      Halperin v. CIA, 629 F.2d 144, 150 (D.C. Cir. 1980) (observing that174

"[e]ach individual piece of intelligence information, much like a piece of a jigsaw
puzzle, may aid in piecing together other bits of information even when the
individual piece is not of obvious importance in itself").  

      See Salisbury v. United States, 690 F.2d 966, 971 (D.C. Cir. 1982)175

(explicitly acknowledging "mosaic-like nature of intelligence gathering") (decid-
ed under Exec. Order No. 12,065); see also CIA v. Sims, 471 U.S. 159, 178
(1985) (Exemption 3); American Friends Serv. Comm. v. DOD, 831 F.2d 441,
444-45 (3d Cir. 1987) (recognizing "compilation" theory) (decided under Exec.
Order No. 12,356); Taylor v. Department of the Army, 684 F.2d 99, 105 (D.C.
Cir. 1982) (upholding classification of compilation of information on army com-
bat units) (decided under Exec. Order No. 12,065); National Sec. Archive v. FBI,
759 F. Supp. 872, 877 (D.D.C. 1991) (adjudging that disclosure of code names
and designator phrases could provide hostile intelligence analyst with "common
denominator" permitting analyst to piece together seemingly unrelated data into
snapshot of specific FBI counterintelligence activity) (decided under Exec. Order
No. 12,356); Jan-Xin Zang v. FBI, 756 F. Supp. 705, 709-10 (W.D.N.Y. 1991)
(upholding classification of any source-identifying word or phrase, which could
by itself or in aggregate lead to disclosure of intelligence source) (decided under
Exec. Order No. 12,356).  

      Abbotts v. NRC, 766 F.2d 604, 608 (D.C. Cir. 1985) (quoting Afshar v.176

Department of State, 702 F.2d 1125, 1130 (D.C. Cir. 1983)) (decided under Exec.
Order No. 12,356).

      See, e.g., Doherty v. United States Dep't of Justice, 775 F.2d 49, 53 (2d Cir.177

1985); Paisley v. CIA, 712 F.2d 686, 700 (D.C. Cir. 1983); Armstrong v.
Executive Office of the President, 897 F. Supp. 10, 17 (D.D.C. 1995) (Vaughn In-
dex and supporting affidavits demonstrate that limited number of country
captions and source citations contained in intelligence summaries are so
"inextricably intertwined" with text of summaries as to be exempt from dis-
closure); Bevis v. Department of the Army, No. 87-1893, slip op. at 2 (D.D.C.
Sept. 16, 1988) (ruling that redaction not required when it would reduce balance
of text to "unintelligible gibberish"); American Friends Serv. Comm. v. DOD,
No. 83-4916, 1988 WL 82852, at *4 (E.D. Pa. Aug. 4, 1988) (very fact that
records sought would have to be extensively "reformulated, re-worked and shuf-
fled" prior to any disclosure established that nonexempt material was "inextric-
ably intertwined" with exempt material), aff'd, 869 F.2d 587 (3d Cir. 1989)

(continued...)
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umbia Circuit in 1980  and has been subsequently endorsed by the same174

court.   The D.C. Circuit has also reaffirmed that even if there is other infor-175

mation that if released "would pose a greater threat to the national security," Ex-
emption 1 "`bars the government from prying loose even the smallest bit of infor-
mation that is properly classified.'"    176

Another point to remember under Exemption 1 is the requirement that
agencies segregate and release nonexempt information, unless the segregated
information would have no meaning.   The duty to release information that is177
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     (...continued)177

(unpublished table decision).  

      5 U.S.C. § 552(b) (sentence immediately following exemptions) (1994), as178

amended by Electronic Freedom of Information Act Amendments of 1996, 5
U.S.C.A. § 552 (West Supp. 1997).   

      See, e.g., Oglesby v. United States Dep't of the Army, 920 F.2d 57, 66 n.12179

(D.C. Cir. 1990) (dictum) (noting failure of Army affidavit to specify whether any
reasonably segregable portions of 483-page document were withheld pursuant to
Exemption 1); Ray v. Turner, 587 F.2d 1187, 1197 (D.C. Cir. 1978) (remanding
for greater specificity in affidavit because agency may not rely on "exemption by
document" approach even in Exemption 1 context); see also Harper v. DOD, No.
93-35876, 1995 WL 392032, at *2 (9th Cir. July 3, 1995) (reversing part of
district court order which permitted agency to withhold entire report under Ex-
emption 1, because district court failed to make "necessary findings" on
segregability).

      See Army Times Publ'g Co. v. Department of the Air Force, 998 F.2d 1067,180

1068, 1071-72 (D.C. Cir. 1993); Krikorian v. Department of State, 984 F.2d 461,
466-67 (D.C. Cir. 1993); PHE, Inc. v. Department of Justice, 983 F.2d 248, 252-
53 (D.C. Cir. 1993); Schiller v. NLRB, 965 F.2d 1205, 1210 (D.C. Cir. 1992). 

      See Krikorian, 984 F.2d at 466-67; see also Canning v. United States Dep't181

of Justice, 848 F. Supp. 1037, 1049 n.2 (D.D.C. 1994) (applying Krikorian
standard to specifically find that agency "carefully and methodically . . . respect-
[ed FOIA's segregation] principle"); Bay Area Lawyers Alliance for Nuclear
Arms Control v. Department of State, No. C89-1843, slip op. at 7-8, 11-12 (N.D.
Cal. June 4, 1993) (applying same standard).  

      Krikorian, 984 F.2d at 467; see FOIA Update, Summer/Fall 1993, at 11-12182

("OIP Guidance:  The `Reasonable Segregation' Obligation"); see also Attorney
General's Memorandum for Heads of Departments and Agencies regarding the
Freedom of Information Act (Oct. 4, 1993), reprinted in FOIA Update,
Summer/Fall 1993, at 4-5 (stressing importance of segregation in connection with
"foreseeable harm" standard); FOIA Update, Spring 1994, at 3 (observing that
harm element is "already built into" Exemption 1). 
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"reasonably segregable"  applies in cases involving classified information as178

well as cases involving nonclassified information.   During the past several179

years, the D.C. Circuit has reemphasized the FOIA's segregation requirement in a
series of decisions,  one of which involved records withheld pursuant to Ex-180

emption 1.   In that Exemption 1 decision, the D.C. Circuit, although upholding181

the district court's substantive determination that the records contained infor-
mation qualifying for Exemption 1 protection, nonetheless remanded the case to
the district court because it had failed to "make specific findings of segregability
for each of the withheld documents."   182

As a final matter, agencies should be aware of the FOIA's "(c)(3) exclu-
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      5 U.S.C. § 552(c)(3); see also Attorney General's Memorandum on the183

1986 Amendments to the Freedom of Information Act 24-25 (Dec. 1987).   

      5 U.S.C. § 552(b)(2) (1994), as amended by Electronic Freedom of Infor-1

mation Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997).

      See FOIA Update, Summer 1989, at 3; see, e.g., Schiller v. NLRB, 964 F.2d2

1205, 1207 (D.C. Cir. 1992) (describing "low 2" and "high 2" aspects of
exemption); Jett v. United States Dep't of Justice, No. 93-A-515-N, slip op. at 9
(M.D. Ala. Dec. 20, 1993) (same).

      S. Rep. No. 89-813, at 8 (1965).3
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sion."   This special record exclusion applies to certain especially sensitive183

records maintained by the Federal Bureau of Investigation which pertain to for-
eign intelligence, counterintelligence or international terrorism matters.  Where
the existence of such records is itself a classified fact, the FBI may, so long as the
existence of the records remains classified, treat the records as not subject to the
requirements of the FOIA.  (See discussion under Exclusions, below.)

EXEMPTION 2

Exemption 2 of the FOIA exempts from mandatory disclosure records
"related solely to the internal personnel rules and practices of an agency."   Courts1

have interpreted the exemption to encompass two distinct categories of informa-
tion:  

(a) internal matters of a relatively trivial nature--sometimes referred to
as "low 2" information; and 

(b) more substantial internal matters, the disclosure of which would risk
circumvention of a legal requirement--sometimes referred to as "high
2" information.2

For a long time, much confusion existed concerning the intended coverage
of Exemption 2, due to the differing ways in which Exemption 2 was addressed in
the Senate and House Reports when the FOIA was enacted.  The Senate Report
stated:

Exemption No. 2 relates only to the internal personnel rules and
practices of an agency.  Examples of these may be rules as to per-
sonnel's use of parking facilities or regulation of lunch hours,
statements of policy as to sick leave, and the like.3

The House Report provided a more expansive interpretation of Exemption 2's
coverage, stating that it was intended to include: 

[o]perating rules, guidelines, and manuals of procedure for Govern-
ment investigators or examiners . . . but [that] this exemption would
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      H. Rep. No. 89-1497, at 10 (1966), reprinted in 1996 U.S.C.C.A.N. 2418,4

2427.

      425 U.S. 352 (1976).5

      Id. at 369. 6

      Id. at 369-70. 7

      Id. at 369.8

      Compare Jordan v. United States Dep't of Justice, 591 F.2d 753, 764 (D.C.9

Cir. 1978) (en banc) (exemption covers only internal personnel matters), and
Allen v. CIA, 636 F.2d 1287, 1290 (D.C. Cir. 1980) (exemption covers nothing
more than trivial administrative personnel rules), with Lesar v. United States
Dep't of Justice, 636 F.2d 472, 485 (D.C. Cir. 1980) (exemption covers routine
matters of merely internal interest), and Cox v. United States Dep't of Justice, 601
F.2d 1, 4 (D.C. Cir. 1979) (per curiam) (same).  See generally DeLorme Publ'g
Co. v. NOAA, 917 F. Supp. 867, 875-76 & n.10 (D. Me. 1996) (describing debate
among various circuit courts on meaning of Exemption 2 language), appeal
dismissed per stipulation, No. 96-1601 (1st Cir. July 8, 1996).

      721 F.2d 828 (D.C. Cir. 1983).10
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not cover all "matters of internal management" such as employee
relations and working conditions and routine administrative proce-
dures which are withheld under present law.  4

The Supreme Court confronted the conflict in Exemption 2's coverage of
routine internal matters in a case in which a requester sought to obtain case sum-
maries of Air Force Academy ethics hearings, and it found the Senate Report to
be more authoritative.  In Department of the Air Force v. Rose,  the Supreme5

Court construed Exemption 2's somewhat ambiguous language as protecting
internal agency matters so routine or trivial that they could not be "subject to . . .
a genuine and significant public interest."   The Court declared that Exemption 26

was intended to relieve agencies of the burden of assembling and providing
access to any "matter in which the public could not reasonably be expected to
have an interest."   At the same time, presaging the eventual development of7

"high 2," the Court also suggested in Rose that the policy enunciated by the
House Report might permit an agency to withhold matters of some public interest
"where disclosure may risk circumvention of agency regulation."8

The Supreme Court's ruling in Rose helped to define the contours of Ex-
emption 2, but did not dispel all the confusion about its scope.  Early judicial
opinions, particularly in the Court of Appeals for the District of Columbia Circuit,
revealed that courts were unsure whether the exemption covered only internal
personnel rules and personnel practices of an agency or, on the other hand, an
agency's internal personnel rules and more general internal practices.   This9

confusion was finally laid to rest, at least in the D.C. Circuit, in Founding Church
of Scientology v. Smith,  which articulated the following test for Exemption 210

coverage: 
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      Id. at 830-31 n.4; see also Massey v. FBI, 3 F.3d 620, 622 (2d Cir. 1993)11

(holding that Exemption 2 applies to "non-employee information," such as infor-
mant symbol numbers and file numbers); Schiller v. NLRB, 964 F.2d 1205, 1208
(D.C. Cir. 1992) (declaring Exemption 2 appropriate to withhold Equal Access to
Justice Act litigation strategies); Dirksen v. HHS, 803 F.2d 1456, 1458-59
(approving use of Exemption 2 to withhold Medicare claims-processing
guidelines).  But see Audubon Soc'y v. United States Forest Serv., 104 F.3d 1201,
1204 (10th Cir. 1997) (ruling that Exemption 2 may be applied only to documents
related to "personnel practices" of agency).

      See, e.g., Department of the Air Force v. Rose, 425 U.S. 352, 369-7012

(1976); Lesar v. United States Dep't of Justice, 636 F.2d 472, 485 (D.C. Cir.
1980).

      See Rose, 425 U.S. at 369-70.13

      See FOIA Update, Winter 1984, at 10-11 ("FOIA Counselor:  The Unique14

Protection of Exemption 2"); see, e.g., Martin v. Lauer, 686 F.2d 24, 34 (D.C.
Cir. 1982) (Exemption 2 "serves to relieve the agency from the administrative
burden of processing FOIA requests when internal matters are not likely to be the
subject of public interest."); Fisher v. United States Dep't of Justice, 772 F. Supp.
7, 10 n.8 (D.D.C. 1991) (citing Martin, 686 F.2d at 34), aff'd, 968 F.2d 92 (D.C.
Cir. 1992) (unpublished table decision). 

      See FOIA Update, Spring 1994, at 3 (emphasizing that agencies should15

apply discretionary disclosure policy to Exemption 2 "in its entire `low 2' as-
pect").
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First, the material withheld should fall within the terms of the
statutory language as a personnel rule or internal practice of the
agency.  Then, if the material relates to trivial administrative matters
of no genuine public interest, exemption would be automatic under
the statute.  If withholding frustrates legitimate public interest, how-
ever, the material should be released unless the government can
show that disclosure would risk circumvention of lawful agency
regulation.11

"Low 2":  Trivial Matters

Exemption 2 of the FOIA protects from disclosure internal matters of a
relatively trivial nature.   As its legislative and judicial history make clear, in this12

"low 2" aspect Exemption 2 is the only exemption in the FOIA having a con-
ceptual underpinning totally unrelated to any harm caused by disclosure per se.  13

Rather, this aspect of the exemption is based upon the unique rationale that the
very task of processing and releasing some requested records would place an
administrative burden on the agency that would not be justified by any genuine
public benefit.   As such, this part of Exemption 2 is entirely subject to the policy14

of discretionary agency disclosure.15

For information to fall within Exemption 2, it must qualify as a personnel
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      See Schwaner v. Department of the Air Force, 898 F.2d 793, 795 (D.C. Cir.16

1990); see also FOIA Update, Spring/Summer 1990, at 2.

      See, e.g., Small v. IRS, 820 F. Supp. 163, 168 (D.N.J. 1992) (employee17

service identification numbers); Pruner v. Department of the Army, 755 F. Supp.
362, 365 (D. Kan. 1991) (Army regulation concerning discharge of conscientious
objectors); Federal Bureau of Investigation Agents Ass'n v. FBI, 3 Gov't
Disclosure Serv. (P-H) ¶ 83,058, at 83,566-67 (D.D.C. Jan. 13, 1983) (informa-
tion relating to performance ratings, recognition and awards, leave practices,
transfers, travel expenses, and allowances); NTEU v. United States Dep't of the
Treasury, 487 F. Supp. 1321, 1324 (D.D.C. 1980) (bargaining history and IRS
interpretation of labor contract provisions); Frank v. United States Dep't of
Justice, 480 F. Supp. 596, 597-98 (D.D.C. 1979) (FBI special agents' complaints
of mismanagement about personnel matters such as leave, work assignments and
overtime, as well as information about ensuing investigation).  

      425 U.S. at 365-70.18

      See, e.g., Vaughn v. Rosen, 523 F.2d 1136, 1140-43 (D.C. Cir. 1975) (eval-19

uations of how effectively agency policies were being implemented); Globe
Newspaper Co. v. FBI, No. 91-13257, slip op. at 6-8 (D. Mass. Dec. 29, 1992)
(amount paid to FBI informant found to be personally involved in "ongoing
criminal activities"); News Group Boston, Inc. v. National R.R. Passenger Corp.,
799 F. Supp. 1264, 1266-68 (D. Mass. 1992) (disciplinary actions taken against
Amtrak employees), appeal dismissed, No. 92-2250 (1st Cir. Dec. 4, 1992); North
v. Walsh, No. 87-2700, slip op. at 3 (D.D.C. June 25, 1991) (travel vouchers of
senior officials of Office of Independent Counsel); Phoenix Newspapers, Inc. v.
FBI, No. 86-1199, slip op. at 16, 18 (D. Ariz. July 9, 1987) (agency response to
MSPB appeal and administrative inquiry memorandum concerning death of FBI
agent), motion to vacate denied (D. Ariz. Dec. 22, 1987); FBI Agents Ass'n, 3
Gov't Disclosure Serv. at 83,566-67 (standards of conduct, grievance procedures,
EEO procedures); Ferris v. IRS, 2 Gov't Disclosure Serv. (P-H) ¶ 82,084, at
82,363 (D.D.C. Dec. 23, 1981) (SES performance objectives).

      See, e.g., Hale v. United States Dep't of Justice, 973 F.2d 894, 902 (10th Cir.20

1992) ("administrative markings and notations on documents; room numbers,
(continued...)
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rule or internal practice of an agency or be sufficiently related to such a rule or
practice.   Courts have included a variety of trivial administrative information16

within the "low 2" aspect of Exemption 2's coverage.  For example, it has been
held that routine internal personnel matters, such as performance standards and
leave practices, are included within the scope of the exemption.   Personnel mat-17

ters of greater public interest, however, such as the honor code proceedings at
issue in Department of the Air Force v. Rose,  are not so covered.   18    19

In the past, Exemption 2 was construed to permit the nondisclosure of mun-
dane, yet far more pervasive administrative data--such as file numbers, mail rout-
ing stamps, initials, data processing notations, brief references to previous com-
munications, and other similar administrative markings.   It also was held to jus-20
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     (...continued)20

telephone numbers, and FBI employees' identification numbers; a checklist form
used to assist special agents in consensual monitoring; personnel directories
containing the names and addresses of FBI employees; and the dissemination
page of Hale's `rap sheet'"), cert. granted, vacated & remanded on other grounds,
509 U.S. 918 (1993); Lesar, 636 F.2d at 485-86 (informant codes held "a matter
of internal significance in which the public has no substantial interest [and which]
bear no relation to the substantive contents of the records released"); Scherer v.
Kelley, 584 F.2d 170, 175-76 (7th Cir. 1978) ("file numbers, initials, signature
and mail routing stamps, references to interagency transfers, and data processing
references"); Nix v. United States, 572 F.2d 998, 1005 (4th Cir. 1978) ("file
numbers, routing stamps, cover letters and secretary initials"); Maroscia v. Levi,
569 F.2d 1000, 1001-02 (7th Cir. 1977) (markings used to maintain control of in-
vestigation); Branch v. FBI, 658 F. Supp. 204, 208 (D.D.C. 1987) ("There is no
question that [source symbol and file numbers are] trivial and may be withheld as
a matter of law under Exemption 2.").  But see Badalamenti v. United States
Dep't of State, 899 F. Supp. 542, 547 (D. Kan. 1995) (agency's "bare assertion
fails to demonstrate that the file and case numbers relate to an agency rule or
practice or are otherwise encompassed within exemption 2"); Manna v. United
States Dep't of Justice, 832 F. Supp. 866, 880 (D.N.J. 1993) ("DEA failed to de-
scribe or explain what these `internal markings' are . . . [and if they] relate to
internal rules or practice and whether these markings constitute trivial adminis-
trative matters of no public interest."); Fitzgibbon v. United States Secret Serv.,
747 F. Supp. 51, 57 (D.D.C. 1990) (administrative markings do not "relate to" an
agency rule or practice).

      See, e.g., Schiller v. NLRB, 964 F.2d 1205, 1208 (D.C. Cir. 1992) (internal21

time deadlines and procedures, recordkeeping directions, instructions on con-
tacting agency officials for assistance and guidelines on agency decisionmaking);
Nix, 572 F.2d at 1005 (cover letters protected as matters of merely internal
significance); Starkey v. IRS, No. C91-20040, slip op. at 10 (N.D. Cal. Dec. 6,
1991) (facsimile cover sheets, transcript, and employee travel information);
Wilson v. Department of Justice, No. 87-2415, slip op. at 5-6 (D.D.C. June 13,
1991) (State Department transmittal slips from low-level officials); Barrett v.
OSHA, No. C2-90-147, slip op. at 3-4 (S.D. Ohio Oct. 18, 1990) (administrative
steps followed by OSHA prior to issuance of citation are internal); KTVY-TV v.
United States Postal Serv., No. 87-1432, slip op. at 15 (W.D. Okla. May 4, 1989)
(computerized list of evidence gathered during investigation of shooting
incident), aff'd on other grounds, 919 F.2d 1465 (10th Cir. 1990); Cox v. United
States Dep't of Justice, No. 87-158, slip op. at 3 (D.D.C. Nov. 17, 1987)
(investigation code name, supervising unit, details of property, and funding);
Dickie v. Department of the Treasury, No. 86-649, slip op. at 3 (D.D.C. Mar. 31,
1987) (case-reporting procedures); Heller v. Marshals Serv., 655 F. Supp. 1088,
1092 (D.D.C. 1987) (brief and personal intra-agency memorandum); Martinez v.
FBI, No. 82-1547, slip op. at 10-11 (D.D.C. Dec. 19, 1985) (43 pages of postal
inspector caseload management and timekeeping records). 
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tify the withholding of more extensive and substantive portions of administrative
records and, most significantly, entire documents.  21
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      See, e.g., FLRA v. United States Dep't of the Treasury, 884 F.2d 1446,22

1452-53 (D.C. Cir. 1989); see also FOIA Update, Sept. 1982, at 3; FOIA Update,
Summer 1986, at 3-4 (recognizing exceptions for law enforcement and certain
military personnel). 

      898 F.2d 793 (D.C. Cir. 1990).23

      Id. at 794.  24

      Id.  25

      Id. at 797; see also Audubon Soc'y v. United States Forest Serv., 104 F.3d26

1201, 1204 (10th Cir. 1997) (concluding that maps of habitats of owls deemed
"threatened" under Endangered Species Act are not sufficiently related to internal
personnel rules and practices).

      Schwaner, 898 F.2d at 797; see also DeLorme Publ'g Co. v. NOAA, 917 F.27

Supp. 867, 876 (D. Me. 1996) ("Nothing in Exemption 2 supports the proposition
that government `information may be withheld simply because it manifests an
agency practice of collecting the information.'" (quoting Schwaner)), appeal
dismissed per stipulation, No. 96-1601 (1st Cir. July 8, 1996).   

      See FOIA Update, Spring/Summer 1990, at 2 (modifying prior guidance in28

light of controlling nature of D.C. Circuit ruling, as circuit of "universal venue"
under FOIA).
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One type of administrative record--federal personnel lists--caused the
courts to struggle with the problem of determining when the threshold Exemption
2 requirement of being "related to" internal agency rules and practices is satisfied. 
The personal privacy protection of Exemption 6--successfully invoked to protect
the names and home addresses of federal employees--is generally unavailable to
protect the names and duty addresses of federal employees inasmuch as there
ordinarily is no privacy interest in such information.22

In 1990, the Court of Appeals for the District of Columbia dispositively ad-
dressed the possible protection of federal personnel lists under Exemption 2 in
Schwaner v. Department of the Air Force.   In a two-to-one decision, it held that23

a list of the names and duty addresses of military personnel stationed at Bolling
Air Force Base does not meet the threshold requirement of being "related solely
to the internal rules and practices of an agency."   The panel majority ruled that24

"the list does not bear an adequate relation to any rule or practice of the Air Force
as those terms are used in exemption 2."   In so doing, it gave a new, stricter25

interpretation to the term "related to" under Exemption 2--holding that if the
information in question is not itself actually a "rule or practice," then it must
"shed significant light" on a "rule or practice" in order to qualify.   The D.C.26

Circuit concluded that "lists do not necessarily (or perhaps even normally) shed
significant light on a rule or practice; insignificant light is not enough."   Thus,27

under Schwaner, Exemption 2 is not available to shield agencies from the burdens
of processing requests for federal personnel lists.28

The second part of the "low 2" formulation concerns whether there "is a
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      Rose, 425 U.S. at 369.29

      Agents Ass'n, 3 Gov't Disclosure Serv. at 83,565-66; see also Berg v.30

Commodity Futures Trading Comm'n, No. 93-C6741, slip op. at 10 (N.D. Ill.
June 23, 1994) (applying Rose and finding public interest in "material dealing
with how a public-funded agency handles inquiries from the public and responds
to the public"); Church of Scientology v. IRS, 816 F. Supp. 1138, 1149 (W.D.
Tex. 1993), appeal dismissed per stipulation, No. 93-8431 (5th Cir. Oct. 21, 1993)
("public is entitled to know how IRS is allocating" taxpayers' money as it pertains
to IRS advance of travel funds to employees); News Group Boston, 799 F. Supp.
at 1267 (finding legitimate public interest in disclosure of case handling
statements despite agency fear that information may be misunderstood or mis-
interpreted); Globe Newspaper, No. 91-13257, slip op. at 6 (D. Mass. Dec. 29,
1992) (amount paid to FBI informant personally involved in continuing criminal
activity should be disclosed because it "falls squarely within the parameters set by
Rose"); Singer v. Rourke, No. 87-1213, slip op. at 3-4 (D. Kan. Dec. 30, 1988)
(holding Exemption 2 inapplicable to documents relating to investigation of
sexual and racial harassment at Air Force facility, because public has "genuine
and significant interest" in learning whether the government has engaged in "such
noxious activity").  

      721 F.2d 828 (D.C. Cir. 1983).31

      Id. at 830-31 n.4.32

      489 U.S. 749 (1989).33

      Id. at 772 (quoting Rose, 425 U.S. at 372).34

      Id. at 774.35
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genuine and significant public interest" in disclosure of the records requested.  29

An illustration of how this "public interest" delineation has been drawn can be
found in a decision in which large portions of an FBI administrative manual were
ruled properly withholdable on a "burden" theory under Exemption 2, but other
portions, because of a discerned "public interest" in them, were not.   This30

decision is reflective of the D.C. Circuit's admonition in Founding Church of
Scientology v. Smith  that "a reasonably low threshold should be maintained for31

determining when withheld administrative material relates to significant public
interests."     32

The nature of this "public interest" in "low 2" cases was affected by the Su-
preme Court's decision in United States Department of Justice v. Reporters Com-
mittee for Freedom of the Press.   In Reporters Committee, the Supreme Court33

held that the "public interest" depended on the nature of the document sought and
its relationship to "the basic purpose [of the FOIA] `to open agency action to the
light of public scrutiny.'"   The Court concluded that the FOIA's "core purposes"34

would not be furthered by disclosure of a record about a private individual, even
if it "would provide details to include in a news story, [because] this is not the
kind of public interest for which Congress enacted the FOIA."   It also35

emphasized that a particular FOIA requester's intended use of the requested
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      Id. at 771; see also FOIA Update, Spring 1989, at 5. 36

      See Schwaner, 898 F.2d at 800-01 (Revercomb, J., dissenting on issue not37

reached by majority) (relying on Reporters Comm. "core purposes" analysis and
finding no "meaningful" public interest in disclosure of names and duty addresses
of military personnel).

      See Hale, 973 F.2d at 902 (finding no public interest in administrative38

markings and notations, personnel directories containing names and addresses of
FBI employees, room and telephone numbers, employee identification numbers,
consensual monitoring checklist form, rap sheet-dissemination page); News
Group Boston, 799 F. Supp. at 1268 (holding no public interest in payroll and job
title codes); Buffalo Evening News, Inc. v. United States Border Patrol, 791 F.
Supp. 386, 390-93 (W.D.N.Y. 1992) (declaring no public interest in "soundex"
encoding of alien's family name; whether or not alien is listed in Border Patrol
Lookout Book; codes used to identify deportability; narratives explaining circum-
stances of apprehension; internal routing information).

      See, e.g., Martin, 686 F.2d at 34 (Exemption 2 "designed to screen out ille-39

gitimate public inquiries into the functioning of an agency"); Lesar, 636 F.2d at
485-86 (public has "no legitimate interest" in FBI's mechanism for internal
control of informant identities); Struth v. FBI, 673 F. Supp. 949, 959 (E.D. Wis.
1987) (plaintiff offered no evidence of public interest in source symbol or source
file numbers); Fiumara v. Higgins, 572 F. Supp. 1093, 1102 (D.N.H. 1983)
(plaintiff failed to show legitimate public or private interest in disclosure of
agency's law enforcement computer system information); Texas Instruments, Inc.
v. United States Customs Serv., 479 F. Supp. 404, 406-07 (D.D.C. 1979) (internal
access or report numbers of no value to plaintiff).  But see Tax Analysts v. United
States Dep't of Justice, 845 F.2d 1060, 1064 n.8 (D.C. Cir. 1988) (finding Exemp-
tion 2 inapplicable, without discussion, because of "public's obvious interest" in
agency copies of court opinions), aff'd on other grounds, 492 U.S. 136 (1989).

      Rose, 425 U.S. at 369; see also FOIA Update, Winter 1984, at 11 (em-40

phasizing "low threshold" for disclosure of such information). 
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information "has no bearing on the merits of his or her FOIA request" and that
FOIA requesters therefore should be treated alike.   (See further discussion of36

this case under Exemption 6, The Reporters Committee Decision, below.)

Although the Supreme Court's decision in Reporters Committee is based on
an analysis of Exemption 7(C), its interpretation of what constitutes "public
interest" under the FOIA logically may be applicable under Exemption 2 as
well.   After Reporters Committee, courts increasingly focused upon the lack of37

any "legitimate public interest" when applying this aspect of the exemption to
information found to be related to an agency's internal practices.   Indeed, a38

number of courts had already been taking such an approach in analyzing "low 2"
cases before Reporters Committee.   Nevertheless, there remains the fact that this39

aspect of Exemption 2 simply does not cover any information in which there is "a
genuine and significant public interest."  40
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      President's Memorandum for Heads of Departments and Agencies regarding41

the Freedom of Information Act, 29 Weekly Comp. Pres. Doc. 1999 (Oct. 4,
1993), reprinted in FOIA Update, Summer/Fall 1993, at 3.

      Attorney General's Memorandum for Heads of Departments and Agencies42

regarding the Freedom of Information Act (Oct. 4, 1993) [hereinafter Attorney
General Reno's FOIA Memorandum], reprinted in FOIA Update, Summer/Fall
1993, at 4-5.

      Id. at 4; see also FOIA Update, Spring 1997, at 1 (describing Attorney43

General's reiteration of importance of "foreseeable harm" standard to federal
agencies in order to promote further discretionary disclosure in agency decision-
making).

      Id.44

      See FOIA Update, Spring 1994, at 3 (discussing application of "foreseeable45

harm" standard through discretionary disclosure).

      See, e.g., Fonda v. CIA, 434 F. Supp. 498, 503 (D.D.C. 1977) (where46

administrative burden is minimal and it would be easier to release material, policy
underlying Exemption 2 does not permit withholding); see also FOIA Update,
Winter 1984, at 11 (advising agencies to invoke exemption only where doing so
truly avoids burden).

      See Attorney General Reno's FOIA Memorandum, reprinted in FOIA47

Update, Summer/Fall 1993, at 4-5; see also FOIA Update, Spring 1994, at 3
(continued...)
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Moreover, in October 1993, in conjunction with the President's call for
more openness in government,  the Attorney General established new standards41

of government openness that strongly guide agency decisionmaking under the
FOIA toward the Act's goal of maximum responsible disclosure.   The corner-42

stone of this new FOIA policy is the "foreseeable harm" standard, which the
Attorney General's FOIA Memorandum sets forth as follows:

In short, it shall be the policy of the Department of Justice to defend
the assertion of a FOIA exemption only in those cases where the
agency reasonably foresees that disclosure would be harmful to an
interest protected by that exemption.  Where an item of information
might technically or arguably fall within an exemption, it ought not
to be withheld from a FOIA requester unless it need be.43

When "only a government interest would be affected" by a FOIA disclo-
sure,  as is entirely the case with "low 2" information, there is a great potential44

for discretionary disclosure of such material.   Furthermore, as a matter of45

longstanding policy, agencies have been encouraged to release "low 2" informa-
tion inasmuch as very often it is less burdensome, or of relatively negligible
burden, for them to do so.   Accordingly, nearly all administrative information46

covered solely by the "low 2" part of Exemption 2 should now be appropriate for
discretionary disclosure under Attorney General Reno's FOIA Memorandum.  47
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     (...continued)47

(distinguishing between "low 2" and "high 2" information in connection with
discretionary disclosure).

      425 U.S. 352, 364, 369 (1976).48

      5 U.S.C. § 552(a)(2)(C) (1994), as amended by Electronic Freedom of49

Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997).

      See Cox v. Levi, 592 F.2d 460, 462-63 (8th Cir. 1979); Cox v. United States50

Dep't of Justice, 576 F.2d 1302, 1306-09 (8th Cir. 1978).

      Hawkes v. IRS, 467 F.2d 787, 795 (6th Cir. 1972). 51

      See id.; Sladek v. Bensinger, 605 F.2d 899, 902 (5th Cir. 1979).52

      See, e.g., Hardy v. ATF, 631 F.2d 653, 656 (9th Cir. 1980); Caplan v. ATF,53

587 F.2d 544, 547 (2d Cir. 1978); Wilder v. IRS, 607 F. Supp. 1013, 1015 (M.D.
Ala. 1985); Ferri v. Bell, No. 78-841, slip op. at 7-9 (M.D. Pa. Dec. 15, 1983);
Fiumara v. Higgins, 572 F. Supp. 1093, 1102 (D.N.H. 1983). 
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(For a further discussion of discretionary disclosure, see Discretionary Disclosure
and Waiver, below.)

"High 2":  Risk of Circumvention

The second category of information covered by Exemption 2--internal mat-
ters of a more substantial nature the disclosure of which would risk the circum-
vention of a statute or agency regulation--has generated considerable controversy
over the years.  In Department of the Air Force v. Rose,  the Supreme Court spe-48

cifically left open the question of whether such records fall within Exemption 2
coverage.  Most of the cases first developed this aspect of the exemption in the
context of law enforcement manuals containing sensitive staff instructions.  For
example, the position adopted by the Court of Appeals for the Eighth Circuit on
this subject is that Exemption 2 does not relate to such matters, but that section
(a)(2)(C) of the FOIA,  which arguably excludes law enforcement manuals from49

the automatic disclosure provisions of the FOIA, bars disclosure of manuals
whose release to the public would significantly impede the law enforcement proc-
ess.   Although tacitly approving the Eighth Circuit's argument, the Courts of50

Appeals for the Fifth and Sixth Circuits have an alternative rationale for
withholding law enforcement manuals--disclosure would allow persons "simulta-
neously to violate the law and to avoid detection"  by impeding law enforcement51

efforts.52

The majority of the courts in other circuits, however, have placed greater
weight on the House Report in this respect and accordingly have held that Ex-
emption 2 is applicable to internal administrative and personnel matters, includ-
ing law enforcement manuals, to the extent that disclosure would risk circum-
vention of an agency regulation or statute or impede the effectiveness of an
agency's law enforcement activities.53
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      670 F.2d 1051, 1074 (D.C. Cir. 1981) (en banc).  54

      591 F.2d 753, 771 (D.C. Cir. 1978) (en banc).55

      See 670 F.2d at 1074.56

      Id. at 1073-74. 57

      See Voinche v. FBI, 940 F. Supp. 323, 328 (D.D.C. 1996), aff'd per curiam,58

No. 96-5304, 1997 U.S. App. LEXIS 19089 (D.C. Cir. June 19, 1997), petition
for cert. filed, 66 U.S.L.W. 3178 (U.S. Sept. 2, 1997) (No. 97-383); Institute for
Policy Studies v. Department of the Air Force, 676 F. Supp. 3, 5 (D.D.C. 1987). 
But see Kaganove v. EPA, 856 F.2d 884, 889 (7th Cir. 1988) (suggesting that
document may not meet Crooker test if its purpose was not "legitimate");
Wilkinson v. FBI, 633 F. Supp. 336, 342 (C.D. Cal. 1986) (suggesting that charge
that underlying investigation was conducted illegally might render exemption
inapplicable); Oatley v. United States, 3 Gov't Disclosure Serv. (P-H) ¶ 83,274, at
84,065 (D.D.C. Aug. 16, 1983) (holding that civil service testing materials satisfy
two-part Crooker test, but leaving open possibility that information would not be
considered predominantly internal if grounds existed to suspect bias on the basis
of race or sex in materials).

      Crooker, 670 F.2d at 1054.59

      See Attorney General's Memorandum for Heads of Departments and60

(continued...)
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The Court of Appeals for the District of Columbia Circuit adopted this
majority approach when the full court addressed the issue in Crooker v. ATF, a
case involving a law enforcement agents' training manual.   Although not ex-54

plicitly overruling its earlier en banc decision in Jordan v. United States Depart-
ment of Justice, which held that guidelines for the exercise of prosecutorial
discretion were not properly withholdable,  the en banc decision in Crooker spe-55

cifically rejected the rationale of Jordan that Exemption 2 cannot protect law en-
forcement manuals or other documents whose disclosure would risk circum-
vention of the law.  56

 
  In Crooker, the D.C. Circuit fashioned a two-part test for determining
which sensitive materials are exempt from mandatory disclosure under Exemp-
tion 2.  This test requires both: 

(1) that a requested document be "predominantly internal" and 

(2) that its disclosure "significantly risks circumvention of agency regula-
tions or statutes."   57

Whether there is any public interest in disclosure is legally irrelevant under
this "anti-circumvention" aspect of Exemption 2.   Rather, the concern under58

"high 2" is that a FOIA disclosure should not "benefit those attempting to violate
the law and avoid detection."   Thus, this aspect of Exemption 2 fundamentally59

rests upon a determination of "foreseeable harm."60
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     (...continued)60

Agencies regarding the Freedom of Information Act (Oct. 4, 1993) [hereinafter
Attorney General Reno's FOIA Memorandum], reprinted in FOIA Update, Sum-
mer/Fall 1993, at 4 (establishing "foreseeable harm" standard); see also FOIA
Update, Spring 1994, at 3 (observing that harm element is "already built into" this
Exemption 2 aspect).

      See Kaganove, 856 F.2d at 889 (agency, like any employer, "reasonably61

would expect" applicant rating plan to be internal); NTEU v. United States
Customs Serv., 802 F.2d 525, 531 (D.C. Cir. 1986) (appointment of individual
members of lower federal bureaucracy is primarily question of internal signifi-
cance for agencies involved); Institute for Policy Studies, 676 F. Supp. at 5 ("[I]t
is difficult to conceive of a document that is more `predominantly internal' than a
guide by which agency personnel classify documents.").  

      601 F.2d 1, 5 (D.C. Cir. 1979) (per curiam).  See Sousa v. United States62

Dep't of Justice, Nos. 95-375, 95-410, 1996 U.S. Dist. LEXIS 18627, at *11
(D.D.C. Dec. 9, 1996) (finding that "the exemption only applies to information
`used for a predominantly internal purpose'" (quoting Schiller v. NLRB, 964 F.2d
1205, 1207 (D.C. Cir. 1992))).

      See Schwaner v. Department of the Air Force, 898 F.2d 793, 796 (D.C. Cir.63

1990) ("Judicial willingness to sanction a weak relation to `rules and practices'
may be greatest when the asserted government interest is relatively weighty.");
Wiesenfelder v. Riley, 959 F. Supp. 532, 535 (D.D.C. 1997) (pointing out
deference accorded law enforcement activities).  

      See, e.g., PHE, Inc. v. United States Dep't of Justice, 983 F.2d 248, 25164

(D.C. Cir. 1993) ("[R]elease of FBI guidelines as to what sources of information
are available to its agents might encourage violators to tamper with those sources

(continued...)
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In years past, it was often relatively easy to meet the first part of the
Crooker test that the materials be "predominantly internal."   The D.C. Circuit61

established specific guidance on what constitutes an "internal" document in Cox
v. United States Department of Justice, which held protectible information that

does not purport to regulate activities among members of the pub-
lic . . . [and] does [not] . . . set standards to be followed by agency
personnel in deciding whether to proceed against or to take action af-
fecting members of the public.  Differently stated, the unreleased
information is not "secret law," the primary target of [the FOIA's]
disclosure provisions.62

Reflecting a measure of deference that is implicitly accorded to law en-
forcement activities under this substantive aspect of Exemption 2,  courts have63

treated a wide variety of information pertaining to such activities as "internal," in-
cluding:  

(1) general guidelines for conducting investigations;64
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of information and thus inhibit investigative efforts."); Becker v. IRS, No. 91-C-
1203, slip op. at 15 n.1 (N.D. Ill. Mar. 27, 1992) (exemption protects operational
rules, guidelines, and procedures for law enforcement investigations and
examinations), motion to amend denied (N.D. Ill. Apr. 12, 1993), aff'd in part &
rev'd in part on other grounds, 34 F.3d 398 (7th Cir. 1994); Wilder v. Com-
missioner, 601 F. Supp. 241, 242-43 (M.D. Ala. 1984) (agreement between state
and federal agencies concerning when to exchange information relevant to potent-
ial violations of tax laws held "predominantly internal" because it did not inter-
pret substantive law, but instead governed exchange of information);
Goldsborough v. IRS, No. 81-1939, slip op. at 15-16 (D. Md. May 10, 1984) (pro-
tecting law enforcement manual setting out guidelines to be used in criminal in-
vestigation); Berkosky v. Department of Labor, No. 82-6464, slip op. at 3 (C.D.
Cal. May 2, 1984) (holding that guidance for proper conduct of investigation of
government contractor is designed solely to instruct investigators and does not
"regulate the public").

      See, e.g., Schiller v. NLRB, 964 F.2d 1205, 1208 (D.C. Cir. 1992)65

(exemption protects litigation strategy pertaining to Equal Access to Justice Act
because disclosure would render information "operationally useless"); Silber v.
United States Dep't of Justice, No. 91-876, transcript at 21 (D.D.C. Aug. 13,
1992) (bench order) (disclosure of agency's fraud litigation monograph would
allow access to strategies and theories of government litigation and its efforts to
enforce False Claims Act).  

      See, e.g., Dirksen v. HHS, 803 F.2d 1456, 1458-59 (9th Cir. 1986) (af-66

firming nondisclosure of claims-processing guidelines that could be used by
health care providers to avoid audits); Voinche, 940 F. Supp. at 328 (approving
nondisclosure of manual describing techniques used by professional gamblers to
evade prosecution); Church of Scientology Int'l v. IRS, 845 F. Supp. 714, 723
(C.D. Cal. 1993) ("information about internal law enforcement techniques,
practices, and procedures used by the IRS to coordinate the flow of information
regarding Scientology" protected); Buffalo Evening News, Inc. v. United States
Border Patrol, 791 F. Supp. 386, 393 (W.D.N.Y. 1992) (methods of apprehension
and statement of ultimate disposition of case); Williston Basin Interstate Pipeline
Co. v. Federal Energy Regulatory Comm'n, No. 88-592, slip op. at 3-4 (D.D.C.
Apr. 17, 1989) (portions of audit report held to be "functional equivalent" of in-
vestigative techniques manual, and thus protectible under Exemptions 2 and 7(E),
because disclosure would reveal techniques used by agency personnel to ascertain
whether plaintiff was in compliance with federal law); Fund for a Conservative
Majority v. Federal Election Comm'n, No. 84-1342, slip op. at 4 (D.D.C. Feb. 26,
1985) (audit criteria not "secret law" because they merely provide "threshold
requirements" for observing public behavior for illegal activity and do not define
illegal activity); Windels, Marx, Davies & Ives v. Department of Commerce, 576
F. Supp. 405, 412 (D.D.C. 1983) (computer program protected under Exemptions

(continued...)
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(2) guidelines for conducting post-investigation litigation;65

  
(3) guidelines for identifying law violators;66
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     (...continued)66

2 and 7(E) because it merely instructs computer how to detect possible law
violations, rather than modifying or regulating public behavior); Zorn v. IRS, 2
Gov't Disclosure Serv. (P-H) ¶ 82,240, at 82,664 (D.D.C. Mar. 19, 1982) (guide-
lines for identifying tax-protester churches held not "secret law").

      See Cox v. FBI, No. 83-3552, slip op. at 1 (D.D.C. May 31, 1984) (holding67

that report concerning undercover agents had no effect on public and contained
no "secret law"), appeal dismissed, No. 84-5364 (D.C. Cir. Feb. 28, 1985).

      Miller v. Department of Justice, No. 87-533, slip op. at 1-2 (D.D.C. Jan. 31,68

1989); see also Linn v. United States Dep't of Justice, No. 92-1406, slip op. at 40-
41 (D.D.C. June 5, 1995) (protecting numerical symbols used for identifying
prisoners because release could assist others in breaching prisoners' security);
Kuffel v. United States Bureau of Prisons, 882 F. Supp. 1116, 1123 (D.D.C.
1995) (same). 

      See Shanmugadhasan v. United States Dep't of Justice, No. 84-0079, slip op.69

at 31-34 (C.D. Cal. Feb. 18, 1986) (portions of DEA periodical discussing drug-
enforcement techniques and exchanges of information held protectible).

      Don Ray Drive-A-Way Co. v. Skinner, 785 F. Supp. 198, 200 (D.D.C.70

1992).
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(4) a study of agency practices and problems pertaining to undercover
agents;  and67

(5) sections of a Bureau of Prisons manual which summarize procedures
for security of prison control centers, including escape prevention plans, control
of keys and locks within a prison, instructions regarding transportation of federal
prisoners, and the arms and defensive equipment inventories maintained in the fa-
cility.  68

In what is perhaps the broadest application of this standard, a law enforcement
document distributed to 1700 state, federal, and foreign law enforcement agencies
was held to meet the test of "predominant internality" when its dissemination was
necessary for maximum law enforcement effectiveness and any access by the
general public was strictly denied.69

On the other hand, courts have been more reluctant to extend Exemption 2
protections in the non-law enforcement context without first finding that the
records at issue are clearly predominantly internal.  In 1992, the District Court for
the District of Columbia held that a computer algorithm used by the Department
of Transportation to determine the safety rating for motor carriers is not purely
internal because it is used to determine "whether and to what extent certain
violations will have any legal effect or carry any legal penalty."   In a second70

case that year, the same court held that documents relating to the procurement of
telecommunications services by the federal government could not qualify as "pri-
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      MCI Telecomms. Corp. v. GSA, No. 89-746, slip op. at 11-12 (D.D.C. Mar.71

25, 1992).

      Butler v. United States Dep't of Justice, No. 86-2255, slip op. at 17 (D.D.C.72

Feb. 3, 1994) (finding that documents at issue did "not discuss the
implementation of an existing agency procedure or practice, but instead con-
tain[ed] discussions of plans apparently devised to respond to a particular set of
circumstances"), appeal dismissed, No. 94-5078 (D.C. Cir. Sept. 8, 1994).

      Tidewater Contractors, Inc. v. USDA, No. 95-541, 1995 WL 604112, at *373

(D. Or. Oct. 4, 1995), appeal dismissed, No. 95-36238 (Mar. 14, 1996).

      Maricopa Audubon Soc'y v. United States Forest Serv., 108 F.3d 1082 (9th74

Cir. 1997); Audubon Soc'y v. United States Forest Serv., 104 F.3d 1201 (10th
Cir. 1997).

      See Audubon Soc'y, 104 F.3d at 1204.75

      Id.76

      See id. (citing Jordan v. United States Dep't of Justice, 591 F.2d 753, 76477

(D.C. Cir. 1978) (en banc)).

      See Crooker, 670 F.2d at 1074.  78
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marily" internal because of the project's "massive" scale and significance.   In71

1994, that court similarly ruled, after in camera review, that two FBI documents
could not be withheld as "an internal `rule or practice' of an agency," as such
documents pertained to "planning, execution, and review of specific operations."  72

And in a recent decision on this issue, the United States District Court for the
District of Oregon held that a daily diary used to verify contract compliance does
not contain internal instructions to government officials and therefore may not be
withheld under Exemption 2.73

 In two decisions narrowly construing Exemption 2, the Courts of Appeals
for the Ninth and Tenth Circuits have refused to protect maps showing nest site
locations of two different species of birds because the documents failed the test of
"predominant internality."   Declaring that the phrase "internal personnel" mod-74

ified both "rules" and "practices" of an agency, the Tenth Circuit turned down
arguments from the Forest Service that the maps related to agency practices in
that they helped Forest Service personnel perform their management duties.  75

Refusing to consider the potential harm from disclosure of the maps, the Tenth
Circuit declared that it would "stretch[] the language of the exemption too far to
conclude that owl maps `relate' to personnel practices of the Forest Service."   In76

reaching this decision, though, the Tenth Circuit relied on an earlier opinion by
the D.C. Circuit,  the rationale of which subsequently was specifically rejected77

by that court.  78

Agreeing in a related case that such wildlife maps may not be protected
from disclosure despite the potential risk of harm from their release, the Ninth
Circuit did not explicitly accept the rationale of its circuit neighbor:  Declaring
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      Maricopa, 108 F.3d at 1086.79

      Id. at 1087 (distinguishing Hardy, 631 F.2d at 653, and Dirksen, 803 F.2d at80

1456). 

      See id. at 1087 (emphasizing that nest-site information "does not constitute81

`law enforcement material'" subject to withholding under Exemption 2.)

      See, e.g., Juda v. United States Dep't of Justice, No. 94-1521, slip op. at 682

(D.D.C. Mar. 28, 1996) (release of codes would impede effectiveness of law
enforcement); Wagner v. DEA, No. 93-2093, 1995 WL 350794, at *1 (D.D.C.
May 26, 1995) (release of internal codes could "thwart DEA's investigative and
enforcement efforts"); Augarten v. DEA, No. 93-2192, 1995 WL 350797, at *1
(D.D.C. May 22, 1995) (release of drug-, information-, and violator-identification
codes would reveal nature and extent of specific investigations); Manna v. United
States Dep't of Justice, 832 F. Supp. 866, 872, 880 (D.N.J. 1993) (release of
DEA's G-DEP and NADDIS numbers "would impede" investigative and
enforcement efforts); Watson v. United States Dep't of Justice, 799 F. Supp. 193,
195 (D.D.C. 1992) (subjects could decode DEA G-DEP and NADDIS numbers
and change their activities "so as to evade detection"); Albuquerque Publ'g Co. v.
United States Dep't of Justice, 726 F. Supp. 851, 854 (D.D.C. 1989) ("The public
has no legitimate interest in gaining information [pertaining to violator and
informant codes] that could lead to the impairment of DEA investigations.");
Ferri v. Bell, No. 78-841, slip op. at 9, 11 (M.D. Pa. Dec. 15, 1983) (release of
charge-out cards for electronic surveillance devices would impede the FBI's law
enforcement effectiveness; however, purchase records of electronic surveillance
equipment must be released because FBI has not shown similar foreseeable
harm); White v. United States Dep't of Justice, 3 Gov't Disclosure Serv. (P-H) ¶
83,127, at 83,740 n.6 (D.D.C. Mar. 2, 1983) (release of Bureau of Prisons
memorandum regarding telephone surveillance might risk circumvention of agen-
cy regulations).  But cf. KTVK-TV v. DEA, No. 89-379, slip op. at 1-3 (D. Ariz.
Aug. 30, 1989) (ordering disclosure of tape of speech by local police chief, given
at seminar sponsored by DEA, which contained remarks on police department
programs used or contemplated to discourage illegal drug use and finding that
"disclosure of any of these programs would tend to discourage illegal use of
drugs").
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that the maps bore "no meaningful relationship to the `internal personnel rules
and practices' of the Forest Service,"  it instead noted that the maps "do[] not tell79

the Forest Service how to catch lawbreakers [or] tell lawbreakers how to avoid
the Forest Service's enforcement efforts," and it thereby specifically distinguished
its previous Exemption 2 decisions involving law enforcement records.   The80

Ninth Circuit's decision, thus, leaves room for "high 2" protection of information
bearing "law enforcement" significance.81

Often the "internality" of the documents is simply assumed; in those cases
courts focus on what constitutes circumvention of legal requirements. Most
fundamentally, records that reveal the nature and extent of a particular investiga-
tion repeatedly have been held protectible on this "circumvention" basis.   On a82

point of increasing significance, the nondisclosure of computer codes used by law
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      See, e.g., Dirksen, 803 F.2d at 1459 (protecting instructions for computer83

coding); Prows v. United States Dep't of Justice, No. 90-2561, 1996 WL 228463,
at *2 (D.D.C. Apr. 25, 1996) (protecting internal DEA markings and phrases that
could, if released, facilitate improper access to sensitive information); Kuffel, 882
F. Supp. at 1123 (protecting computer and teletype routing symbols, access codes
and computer option commands); Beckette v. United States Postal Serv., No. 90-
1246-N, slip op. at 8 (E.D. Va. Mar. 11, 1993) (protecting control file which "is a
set of instructions that controls the means by which data is entered and stored in
the computer"), aff'd, 25 F.3d 1038 (4th Cir. 1994) (unpublished table decision);
see also Windels, 576 F. Supp. at 412 (computer program withheld under Exemp-
tions 2 and 7(E)); Kiraly v. FBI, 3 Gov't Disclosure Serv. (P-H) ¶ 82,465, at
83,135 (N.D. Ohio Feb. 17, 1982) (computer codes withheld under combination
of Exemptions 2 and 7(E)), aff'd, 728 F.2d 273 (6th Cir. 1984).

      See, e.g., Hall v. United States Dep't of Justice, No. 87-474, slip op. at 4-584

(D.D.C. Mar. 8, 1989) (protecting various items that "could facilitate unautho-
rized access to [agency] communications systems"); Institute for Policy Studies,
676 F. Supp. at 5 (according Exemption 2 protection to record revealing most
sensitive portions of agency system which "could be used to seek out the
[system's] vulnerabilities"); see also FOIA Update, Summer 1989, at 3-4.  But see
Linn, No. 92-1406, slip op. at 40, 46, 53 (D.D.C. June 5, 1995) (refusing to
protect agencies' access codes and routing symbols because risk of compromising
integrity of recordkeeping system is "insufficient"). 

      Massachusetts v. HHS, 727 F. Supp. 35, 42 (D. Mass. 1989) ("The Act85

simply cannot be interpreted in such a way as to presumptively brand a sovereign
state as likely to circumvent federal law.  The second prong of Exemption 2 does
not apply when it is [the state] itself that seeks the information.").  

      See FOIA Update, Summer 1989, at 3-4 ("OIP Guidance:  Protecting Vul-86

nerability Assessments Through Application of Exemption Two").  
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enforcement agencies that might provide the sophisticated requester with access
to information concerning agency investigations stored in a computer system like-
wise has been upheld on this basis.   Nondisclosure of other sensitive computer-83

related information that might permit unauthorized access to agency
communications systems has also been upheld under the same rationale.   How-84

ever, in an exceptional decision, one court refused to apply this aspect of
Exemption 2 to procedures designed to protect against states "circumventing"
federal audit criteria for welfare reimbursement.85

 
Exemption 2's "circumvention" protection also should be readily applicable

to vulnerability assessments, which are perhaps the quintessential type of record
warranting protection on that basis; such records generally assess an agency's
vulnerability (or that of another institution) to some form of outside interference
or harm by identifying those programs or systems deemed the most sensitive and
describing specific security measures that can be used to counteract such
vulnerabilities.   A prime example of vulnerability assessments warranting86

protection under "high 2" are the computer security plans that all federal agencies
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      See id. at 4 (citing Computer Security Act of 1987, Pub. L. No. 100-235,87

101 Stat. 1724 (1988)).

      785 F. Supp. 164 (D.D.C. 1991). 88

      Id. at 166.89

      See id.; see, e.g., PHE, 983 F.2d at 252 (remanding for "high 2" segregation;90

"district court clearly errs when it approves the government's withholding of
information under the FOIA without making an express finding on segregability"
(citing Schiller, 964 F.2d at 1210)); Wightman v. ATF, 755 F.2d 979, 982-83 (1st
Cir. 1985) (remanding for determination on segregability); see also
FOIA Update, Summer/Fall 1993, at 11-12 ("OIP Guidance:  The `Reasonable
Segregation' Obligation").

      See, e.g., Davin v. United States Dep't of Justice, 60 F.3d 1043, 1065 (3d91

Cir. 1995) (informant codes); Jones v. FBI, 41 F.3d 238, 244 (6th Cir. 1994)
(same); Massey v. FBI, 3 F.3d 620, 622 (2d Cir. 1993) (disclosure of informant
symbol numbers and source-identifying information "could do substantial damage
to the FBI's law enforcement activities"); Lesar v. United States Dep't of Justice,
636 F.2d 472, 486 (D.C. Cir. 1980) (informant codes); Delviscovo v. FBI, 903 F.
Supp. 1, 2 (D.D.C. 1995) (agreeing that release of informant codes would frighten
informants away), summary affirmance granted, No. 95-5388 (D.C. Cir. Jan. 24,
1997); Pray v. Department of Justice, 902 F. Supp. 1, 3 (D.D.C. 1995) (protecting
informant codes), summary affirmance granted on other grounds, No. 95-5383
(D.C. Cir. Nov. 20, 1996); Wickline v. FBI, No. 92-1189, 1994 WL 549756, at *2
n.5 (D.D.C. Sept. 30, 1994) (protection of informant codes held matter of "estab-
lished law"); Durham v. United States Dep't of Justice, 829 F. Supp. 428, 431
(D.D.C. 1993) (informant symbol numbers), appeal dismissed for failure to timely
file, No. 93-5354 (D.C. Cir. Nov. 29, 1994); Stone v. Defense Investigative Serv.,
816 F. Supp. 782, 787 (D.D.C. 1993) (code used to evaluate informants), appeal
dismissed for failure to prosecute, No. 93-5170 (D.C. Cir. Mar. 11, 1994).  But cf.
Globe Newspaper Co. v. FBI, No. 91-13257, slip op. at 7-8 (D. Mass. Dec. 29,
1992) (amount paid to FBI informant personally involved in continuing criminal
activity ordered released).  (See also discussion of Exemption 7(D), below.).
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are required by law to prepare.   In a decision involving such a document,87

Schreibman v. United States Department of Commerce,  Exemption 2 coverage88

was invoked to prevent unauthorized access to information which could result in
"alternation [sic], loss, damage or destruction of data contained in the computer
system."   It should be remembered, however, that even such a sensitive89

document must be reviewed to determine whether any "reasonably segregable"
portion can be disclosed without harm.90

Release of various other categories of information also has been found
likely to result in harmful circumvention:  

(1) information that would reveal the identities of informants;91
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      See Cox v. FBI, No. 83-3552, slip op. at 2 (D.D.C. May 31, 1984) (report92

concerning FBI's undercover agent program protected because of potential for
discovering identities of agents).

      See, e.g., Founding Church of Scientology v. Smith, 721 F.2d 828, 83193

(D.C. Cir. 1983) (protecting sensitive instructions regarding administrative
handling of document); Cappabianca v. Commissioner, United States Customs
Serv., 847 F. Supp. 1558, 1563 (M.D. Fla. 1994) (Customs Service file numbers
"containing information such as the type and location of the case" protected,
because "if the code were cracked, [it] could reasonably lead to circumvention of
the law"); Curcio v. FBI, No. 89-941, slip op. at 5 (D.D.C. Nov. 2, 1990) (protect-
ing expense accounting in FBI criminal investigation); Meeropol v. Smith, No.
75-1121, slip op. at 47-48 (D.D.C. Feb. 29, 1984) (release of handling and dis-
semination instructions could jeopardize means by which FBI transmitted certain
sensitive intelligence information), aff'd in part & remanded in part sub nom.
Meeropol v. Meese, 790 F.2d 942 (D.C. Cir. 1986).

      See, e.g., Jimenez v. FBI, 938 F. Supp. 21, 24 (D.D.C. 1996) (approving94

nondisclosure of criteria for prison gang member classification); Cox v. United
States Dep't of Justice, 601 F.2d at 4-5 (weapon, handcuff, and transportation
security procedures); Powell v. Department of Justice, No. 86-2020, slip op. at 4
(D.D.C. Oct. 31, 1989) (records relating to prisoner security procedures),
summary affirmance granted, No. 89-5447 (D.C. Cir. June 28, 1991); Hall, No.
87-474, slip op. at 4-5 (D.D.C. Mar. 8, 1989) (disclosure of teletype routing
symbols, access codes and data entry codes maintained by the Marshals Service
"could facilitate unauthorized access to information in law enforcement commun-
ications systems, and [thereby] jeopardize [prisoners' security]"); Miller, No. 87-
533, slip op. at 1-3 (D.D.C. Jan. 31, 1989) (disclosure of sections of Bureau of
Prisons Custodial Manual describing procedures for security of prison control
centers would "necessarily facilitate efforts by inmates to frustrate [BOP's] secur-
ity precautions"); cf. Thornburgh v. Abbott, 490 U.S. 401, 417 (1989) (rejecting
constitutional challenge to Bureau of Prisons regulation excluding publications
that, although not necessarily likely to lead to violence, are determined by warden
"to create an intolerable risk of disorder . . . at a particular prison at a particular
time") (non-FOIA case).  But see Linn, No. 92-1406, slip op. at 8-9 (D.D.C. Aug.
22, 1995) (rejecting as "conclusory" Bureau of Prisons' claim that release of case
summary and internal memoranda would cause harm to safety of prisoners).

      See, e.g., Dirksen, 803 F.2d at 1458-59 (internal audit guidelines protected95

in order to prevent risk of circumvention of agency Medicare reimbursement
regulations); Wiesenfelder, 959 F. Supp. at 535 (protecting benchmarks

(continued...)
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(2) information that would reveal the identities of undercover agents;92

  
(3) sensitive administrative notations in law enforcement files;  93

(4) security techniques used in prisons;  94

(5) agency audit guidelines;  95
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     (...continued)95

signifying when enforcement action taken, errors identifying agency's tolerance
for mistakes, and dollar amounts of potential fines); Archer v. HHS, 710 F. Supp.
909, 911 (S.D.N.Y. 1989) (Medicare reimbursement-review criteria ordered
disclosed, but specific number that triggers audit protected); Windels, 576 F.
Supp. at 412-13 (computer program containing anti-dumping detection criteria
properly withheld).  But see Don Ray Drive-A-Way, 785 F. Supp. at 200
(knowing agency's regulatory priorities would allow regulated carriers to concen-
trate efforts on correcting most serious safety breaches).  

      See, e.g., Patton v. FBI, 626 F. Supp. 445, 447 (M.D. Pa. 1985) (testing96

materials withheld under Privacy Act Exemption (k)(6) and FOIA Exemption 2
because release would impair effectiveness of system and give future applicants
unfair advantage), aff'd, 782 F.2d 1030 (3d Cir. 1986) (unpublished table
decision); Oatley, 3 Gov't Disclosure Serv. at 84,065 (civil service testing materi-
als satisfy two-part Crooker test); see also Kaganove, 856 F.2d at 890 (disclosure
of applicant rating plan would render it ineffectual and allow future applicants to
"embellish" job qualifications); NTEU, 802 F.2d at 528-29 (disclosure of hiring
plan would give unfair advantage to some future applicants); Samble v. United
States Dep't of Commerce, No. 192-225, slip op. at 11 (S.D.
Ga. Sept. 22, 1994) (release of evaluative criteria would compromise validity of
rating process).  But see Commodity News Serv. v. Farm Credit Admin., No. 88-
3146, slip op. at 13-15 (D.D.C. July 31, 1989) (steps to be taken in selecting re-
ceiver for liquidation of failed federal land bank, including sources agency might
contact when investigating candidates, not protectible under "high 2" because
agency did not demonstrate how disclosure would allow any applicant to "gain an
unfair advantage in the . . . process").

      Institute for Policy Studies, 676 F. Supp. at 5.  But see Wilkinson, 633 F.97

Supp. at 342 & n.13 (codes that identify law enforcement techniques not
protectible under Exemption 2; instead must meet threshold requirement of
compilation for law enforcement purposes for protection under Exemption 7(E)).

      See, e.g., Jan-Xin Zang v. FBI, 756 F. Supp. 705, 712 (W.D.N.Y. 1991)98

(source symbol and administrative identifiers withheld on basis that "ac-
cumulation of information" known to be from same source could lead to detec-
tion); cf. Davin, 60 F.3d at 1065 (remanding for agency to specify content of
documents for which it raises "mosaic" argument).  
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(6) agency testing materials;  and96

(7) an agency's unclassified manual detailing the categories of information
that are classified and their corresponding classification levels.   97

Under some circumstances, Exemption 2 may be applied to prevent po-
tential circumvention through a "mosaic" approach--information which would not
by itself reveal sensitive law enforcement information can nonetheless be
protected to prevent damage that could be caused by the assembly of different
pieces of similar information by a requester.   This circumstance arose in a case98

involving a request for "Discriminant Function Scores" used by the Internal
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      Ray v. United States Customs Serv., No. 83-1476, slip op. at 8-9 (D.D.C.99

Jan. 28, 1985).

      See id.; see also Novotny v. IRS, No. 94-F-549, slip op. at 6 (D. Colo. Sept.100

8, 1994); Burns v. IRS, No. 85-1027, slip op. at 8 (D. Ariz. Oct. 16, 1985),
dismissed on procedural grounds, No. 85-2833 (9th Cir. Sept. 12, 1986); Wilder,
607 F. Supp. at 1015; accord Institute for Policy Studies, 676 F. Supp. at 5 (clas-
sification guidelines could reveal which parts of sensitive communications system
are most sensitive and enable foreign intelligence services to gather related un-
classified records and seek out system's vulnerabilities); cf. Halperin v. CIA, 629
F.2d 144, 150 (D.C. Cir. 1980) ("mosaic" analysis in Exemptions 1 and 3 con-
text).

      O'Connor v. IRS, 698 F. Supp. 204, 206-07 (D. Nev. 1988).  But cf. Archer,101

710 F. Supp. at 911 (requiring careful segregation so that only truly sensitive
portion of audit criteria is withheld).

      See, e.g., Dirksen, 803 F.2d at 1458-59 (guidelines for processing Medicare102

claims properly withheld when disclosure could allow applicants to alter claims
to fit them into certain categories and guidelines would thus "lose the utility they
were intended to provide"); Wiesenfelder, 959 F. Supp. at 537-38 (finding trigger
figures, error rate tolerances, and amounts of potential fines properly withheld
because release would "substantially undermine" agency's regulatory efforts);
Archer, 710 F. Supp. at 911 (specific number of "nerve blocks" used by HHS
contractor to determine whether health care providers' claims for reimbursement
under Medicare should be subjected to greater scrutiny held protectible;
disclosure would allow providers "to avoid review and ensure automatic payment
by submitting claims below the number . . . scrutinized [by agency's contractor]"). 
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Revenue Service to select tax returns for examination.   Although the IRS99

conceded that release of any one individual's tax score would not disclose how
returns are selected for audit, it took the position that the routine release of such
scores would enable the sophisticated requester to discern, in the aggregate, its
audit criteria, thus facilitating circumvention of the tax laws.  The court accepted
this rationale as an appropriate basis for affording protection under Exemption
2.   In a related case, one court upheld the denial of access to an IRS100

memorandum containing tolerance criteria used by the agency in its
investigations, finding that disclosure would "undermine the enforcement of
. . . internal revenue laws."   101

Although originally, as in Crooker, the "circumvention" protection afforded
by Exemption 2 was applied almost exclusively to sensitive portions of criminal
law enforcement manuals, it has since been extended to civil enforcement and
regulatory matters, including some matters that are not law enforcement activities
in the traditional sense.   In a pivotal case in this regard, the National Treasury102

Employees Union sought documents known as "crediting plans," records used to
evaluate the credentials of federal job applicants; the Customs Service success-
fully argued that disclosure of the plans would make it difficult to evaluate the ap-
plicants because they could easily exaggerate or even fabricate their quali-
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      NTEU, 802 F.2d at 528-29. 103

      Id. at 529-31.104

      Id. at 530-31; cf. United States Dep't of Justice v. FLRA, 988 F.2d 1267,105

1269 (D.C. Cir. 1993) (crediting plans also held exempt from disclosure under
Federal Service Labor-Management Relations Act).

      Kaganove, 856 F.2d at 889; see also Samble, No. CV192-225, slip op. at 12106

(S.D. Ga. Sept. 22, 1994) (citing Kaganove, 856 F.2d at 889, to protect criteria
used to evaluate job applicants).  

      Wiesenfelder, 959 F. Supp. at 537.107

      Id. at 537-38.108

      856 F.2d at 889.  109

      803 F.2d at 1458-59.  110

      802 F.2d at 529-31. 111
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fications, such falsifications would go undetected because the government lacked
the resources necessary to verify each application, and unscrupulous future
applicants could thereby gain an unfair competitive advantage.   The D.C.103

Circuit approved the withholding of such criteria under a refined application of
Crooker, which focused directly on its second requirement, and held that the
potential for circumvention of the selection program, as well as the general
statutory and regulatory mandates to enforce applicable civil service laws, was
sufficient to bring the information at issue within the protection of Exemption
2.   The agency demonstrated "circumvention" by showing that disclosure104

would either render the documents obsolete for their intended purpose, make the
plan's criteria "operationally useless" or compromise the utility of the selection
program.105

  
This approach was expressly followed by the Court of Appeals for the

Seventh Circuit in Kaganove to withhold from an unsuccessful job applicant the
agency's merit promotion rating plan on the basis that disclosure of the plan
"would frustrate the document's objective [and] render it ineffectual" for the very
reasons noted in the NTEU case.   More recently, the District Court for the106

District of Columbia permitted the Department of Education to withhold informa-
tion consisting of trigger figures, error rates, and potential fines that provide
"internal guidance to staff about how, when, and why they should concentrate
their regulatory oversight."   The court agreed with the agency that "[g]iving107

institutions the wherewithal to engage in a cost/benefit analysis in order to choose
their level of compliance would substantially undermine [its] regulatory efforts
and thwart its program oversight."108

It is noteworthy that the Seventh Circuit in Kaganove,  the Ninth Circuit109

in Dirksen,  and the D.C. Circuit in NTEU  all reached their results even in the110      111

absence of any particular agency regulation or statute to be circumvented.  Thus,
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      See NTEU, 802 F.2d at 530-31 ("Where disclosure of a particular [record]112

would render [it] operationally useless, the Crooker analysis is satisfied whether
or not the agency identifies a specific statute or regulation threatened by
disclosure."); Knight v. DOD, No. 87-480, slip op. at 4 (D.D.C. Feb. 11, 1988)
(memorandum detailing specific inventory audit guidelines held protectible
because disclosure "would reveal Department of Defense rationale and strategy"
for audit and would "create a significant risk that this information would be used
by interested parties to frustrate ongoing or future audits"); Boyce v. Department
of the Navy, No. 86-2211, slip op. at 2 (C.D. Cal. Feb. 17, 1987) (withholding
routine hearing transcript under Exemption 2 where disclosure would circumvent
terms of mere contractual agreement entered into under labor-relations statutory
scheme); see also FOIA Update, Summer 1989, at 4.

      See Attorney General Reno's FOIA Memorandum, reprinted in FOIA113

Update, Summer/Fall 1993, at 4-5; see also FOIA Update, Summer/Fall 1993, at
2 (advising that "foreseeable harm" standard requires process of particularized
case-by-case review).
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it seems likely that the second part of the Crooker test can properly be satisfied by
a showing that disclosure would risk circumvention of general legal require-
ments,  so long as there is a specific determination of "foreseeable harm" in112

each instance.113
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      Pub. L. No. 99-570, § 1802, 100 Stat. 3207, 3207-48, 3207-49 (codified as114

amended at 5 U.S.C. § 552(b)(2) (1994)).

      See Attorney General's Memorandum on the 1986 Amendments to the115

Freedom of Information Act 16-17 & n.32 (Dec. 1987); see also Kaganove, 856
F.2d at 888-89; Hardy v. FBI, No. 95-883, slip op. at 12 n.2 (D. Ariz. July 29,
1997) (finding "unnecessary" separate Exemption 2 analysis for documents
protected by Exemption (7)(E)); Berg, No. 93-C6741, slip op. at 10 n.2 (N.D. Ill.
June 23, 1994) ("[I]t would appear that exemption (b)(7)(E) is essentially a codifi-
cation of the `high 2' exemption.").

      See, e.g., PHE, 983 F.2d at 251 (release of "who would be interviewed,116

what could be asked, and what records or other documents would be reviewed" in
FBI investigatory guidelines would risk circumvention of law); Voinche, 940 F.
Supp. at 328, 331 (approving nondisclosure of information relating to security of
Supreme Court building on basis of both Exemptions 2 and 7(E)); Silber, No. 91-
876, transcript at 21 (D.D.C. Aug. 13, 1992) (disclosure of agency litigation
tactics and strategy would create a significant risk of circumvention of agency
regulations by enhancing adversary's posture); Williston Basin, No. 88-592, slip
op. at 4-5 (D.D.C. Apr. 17, 1989) (identities of auditors, "purpose, source and
conclusion" portions of audit reports and section abstracts consisting of auditors'
discussions of investigative techniques); O'Connor, 698 F. Supp. at 206-07 (-
memorandum containing criteria used internally by IRS in conducting investiga-
tions).  

      Pub. L. No. 89-487, 80 Stat. 250, 251 (1966) (subsequently amended).  1
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Finally, under the Freedom of Information Reform Act of 1986,  many of114

the materials previously protectible only on a "high 2" basis may be protectible
also under Exemption 7(E).   Several post-amendment cases have held such115

information to be exempt from disclosure under both Exemption 2 and Exemption
7(E).   While Exemption 2 must still be used if any information fails to meet116

Exemption 7's "law enforcement" threshold, Exemption 2's history and judicial
interpretations should be helpful in applying Exemption 7(E).  (See discussion of
Exemption 7(E), below.)

EXEMPTION 3

Exemption 3 of the FOIA incorporates the disclosure prohibitions that are
contained in various other federal statutes.  As originally enacted in 1966, Ex-
emption 3 was broadly phrased so as to simply cover information "specifically
exempted from disclosure by statute."   Nearly a decade later, in FAA v. Rob-1

ertson, the Supreme Court interpreted this language as evincing a congressional
intent to allow statutes which permitted the withholding of confidential informa-
tion, and which were enacted prior to the FOIA, to remain unaffected by the dis-
closure mandate of the FOIA; it accordingly held that a very broad withholding
provision in the Federal Aviation Act which delegated almost unlimited discre-
tion to agency officials to withhold specific documents in the "interest of the pub-
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      422 U.S. 255, 266 (1975). 2

      See Pub. L. No. 94-409, 90 Stat. 1241, 1247 (1976) (single FOIA amendment3

enacted together with Government in the Sunshine Act in 1976); see also FOIA
Update, Spring 1994, at 6 (connecting disclosure policies of Government in the
Sunshine Act and FOIA).

      5 U.S.C. § 552(b)(3) (1994), as amended by Electronic Freedom of Infor-4

mation Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997) (emphasis
added).

      See American Jewish Congress v. Kreps, 574 F.2d 624, 628 (D.C. Cir.5

1978); see also Long v. IRS, 742 F.2d 1173, 1178 (9th Cir. 1984); Irons & Sears
v. Dann, 606 F.2d 1215, 1220 (D.C. Cir. 1979).  See generally 
5 U.S.C.A. § 552(e)(1)(A)(ii) (provision of Electronic Freedom of Information
Act Amendments of 1996 requiring agencies to list Exemption 3 statutes upon
which they rely each year in their annual FOIA reports, beginning with reports for
fiscal year 1998); FOIA Update, Summer 1997, at 5 (annual FOIA report guide-
lines issued by Department of Justice).

      Reporters Comm. for Freedom of the Press v. United States Dep't of Justice,6

816 F.2d 730, 734 (D.C. Cir.), modified on other grounds, 831 F.2d 1124 (D.C.
Cir. 1987), rev'd on other grounds, 489 U.S. 749 (1989); see also Cal-Almond,
Inc. v. USDA, 960 F.2d 105, 108 (9th Cir. 1992) (concluding that language must
specifically prohibit disclosure, not merely prohibit expenditure of funds used in
releasing information).
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lic" was incorporated within Exemption 3.   Fearing that this interpretation could2

allow agencies to evade the FOIA's disclosure intent, Congress in effect overruled
the Supreme Court's decision by amending Exemption 3 in 1976.3

As amended, Exemption 3 allows the withholding of information prohib-
ited from disclosure by another statute only if one of two disjunctive requirements
are met:  the statute either "(A) requires that the matters be withheld from the
public in such a manner as to leave no discretion on the issue, or (B) establishes
particular criteria for withholding or refers to particular types of matters to be
withheld."   A statute thus falls within the exemption's coverage if it satisfies any4

one of its disjunctive requirements.  5

Initial Considerations

The Court of Appeals for the District of Columbia Circuit has held that rec-
ords may be withheld under the authority of another statute pursuant to Ex-
emption 3 "if--and only if--that statute meets the requirements of Exemption 3,
including the threshold requirement that it specifically exempt matters from dis-
closure."   The D.C. Circuit emphasized that: 6

 
a statute that is claimed to qualify as an Exemption 3 withholding
statute must, on its face, exempt matters from disclosure.  We must
find a congressional purpose in the actual words of the statute (or at
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      Reporters Comm., 816 F.2d at 735; see also Anderson v. HHS, 907 F.2d 936,7

951 n.19 (10th Cir. 1990) (holding that agency interpretation of statute not
entitled to deference in determining whether statute qualifies under Exemption 3). 
But see Meyerhoff v. EPA, 958 F.2d 1498, 1501-02 (9th Cir. 1992) (looking to
legislative history of withholding statute to determine that statutory amendment
clarified rather than changed it).

      Reporters Comm., 816 F.2d at 736; see, e.g., Cal-Almond, 960 F.2d at 1088

(finding disclosure prohibition sought to be effectuated through appropriations
limitation inadequate under Exemption 3); Belvy v. United States Dep't of
Justice, No. 94-923, slip op. at 9-11 (S.D. Fla. Dec. 15, 1994) (determining that
statute providing that exclusion hearings be "separate and apart from the public"
does not explicitly forbid disclosure of asylum decisions emanating from those
proceedings). 

      See Public Citizen Health Research Group v. FDA, 704 F.2d 1280, 12849

(D.C. Cir. 1983). 

      See Long v. IRS, 742 F.2d 1173, 1183-84 (9th Cir. 1984). 10

      See Washington Post Co. v. HHS, 2 Gov't Disclosure Serv. (P-H) ¶ 81,047,11

at 81,127 n.2 (D.D.C. Dec. 4, 1980) ("[A]n Executive Order . . . is clearly
inadequate to support reliance on exemption 3."), rev'd on other grounds, 690
F.2d 252 (D.C. Cir. 1982). 

      See Founding Church of Scientology v. Bell, 603 F.2d 945, 952 (D.C. Cir.12

1979) (holding that Rule 26(c) of Federal Rules of Civil Procedure, governing is-
suance of protective orders, is not statute under Exemption 3). 

      See, e.g., Fund for Constitutional Gov't v. National Archives & Records13

Serv., 656 F.2d 856, 867 (D.C. Cir. 1981) (concluding that Rule 6(e) of the
(continued...)
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least in the legislative history of FOIA)--not in the legislative history
of the claimed withholding statute, nor in an agency's interpretation
of the statute.  7

That is not to say that the breadth and reach of the disclosure prohibition
must be found on the face of the statute, but that the statute must at least "ex-
plicitly deal with public disclosure."   (Previously, the D.C. Circuit had found leg-8

islative history probative on the issue of whether an enactment was intended to
serve as a withholding statute within the meaning of Exemption 3. )  In any event,9

though, the legislative history of a newly enacted Exemption 3 statute may be
considered in determining whether the statute is applicable to matters that are
already pending.   10

Exemption 3 generally is triggered only by federal statutes.   Federal rules11

of procedure, which are promulgated by the Supreme Court, ordinarily do not
qualify under Exemption 3.   However, when a rule of procedure is subsequently12

modified and thereby specifically enacted into law by Congress, it may qualify
under the exemption.   While the issue of whether a treaty can qualify as a statute13
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     (...continued)13

Federal Rules of Criminal Procedure, regulating disclosure of matters occurring
before a grand jury, satisfies Exemption 3's "statute" requirement because it was
specially amended by Congress in 1977); Berry v. Department of Justice,
612 F. Supp. 45, 49 (D. Ariz. 1985) (determining that Rule 32 of the Federal
Rules of Criminal Procedure, governing disclosure of presentence reports, is
"statute" for Exemption 3 purposes as it was affirmatively enacted into law by
Congress in 1975). 

      Cf. Whitney v. Robertson, 124 U.S. 190, 194 (1887) ("By the Constitution a14

treaty is placed on the same footing, and made of like obligation, with an act of
legislation."); Public Citizen v. Office of the United States Trade Representative,
804 F. Supp. 385, 388 (D.D.C. 1992) (stating that trade agreement not ratified by
Senate does not have status of "statutory law" and thus does not provide Ex-
emption 3 protection). 

      See A. Michael's Piano, Inc. v. FTC, 18 F.3d 138, 143 (2d Cir. 1994),  on15

remand, No. 92-CV-603 (D. Conn. Mar. 8, 1995); see also Public Citizen Health
Research Group, 704 F.2d at 1284; Fund for Constitutional Gov't, 656 F.2d at
868; Goland v. CIA, 607 F.2d 339, 350 (D.C. Cir. 1978); Chesapeake Bay Found.
v. USDA, 917 F. Supp. 64, 66 (D.D.C. 1996), rev'd on other grounds, 108 F.3d
375 (D.C. Cir. 1997); DeLorme Publ'g Co. v. NOAA, 917 F. Supp. 867, 870-71
(D. Me. 1996), appeal dismissed per stipulation, No. 96-1601 (1st Cir. July 8,
1996). 

      See A. Michael's Piano, 18 F.3d at 143-45 (interpreting section 21(f) of FTC16

Act, 15 U.S.C. § 57b-2(f) (1994)); see also Aronson v. IRS, 973 F.2d 962, 965-66
(1st Cir. 1992); Anderson v. HHS, 907 F.2d 936, 950-51 (10th Cir. 1990); Grasso
v. IRS, 785 F.2d 70, 74-75 (5th Cir. 1984); Currie v. IRS, 704 F.2d 523, 526-27
(11th Cir. 1983).

      See Anderson, 907 F.2d at 951; Grasso, 785 F.2d at 75; Currie, 704 F.2d at17

526-27; DeLorme Publ'g, 917 F. Supp. at 870-71.

      See Church of Scientology Int'l v. United States Dep't of Justice, 30 F.3d18

224, 235 (1st Cir. 1994); Aronson, 973 F.2d at 967; White v. IRS, 707 F.2d 897,
900-01 (6th Cir. 1983) (holding that agency determination that documents in
dispute fell within withholding provision of Internal Revenue Code was "neither

(continued...)
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under Exemption 3 has not yet been ruled on in any FOIA case, there is a sound
policy basis for concluding that a treaty can so qualify.14

Once it is established that a statute is a nondisclosure statute and that it
meets at least one of the disjunctive requirements of Exemption 3, an agency
must also establish that the records in question fall within the withholding pro-
vision of the nondisclosure statute.   This, in turn, will often require an interpre-15

tation of the nondisclosure statute.   Courts have been somewhat divided over16

whether to construe the withholding criteria of the nondisclosure statute narrowly,
consistent with the strong disclosure policies specifically embodied in the FOIA,17

or broadly, pursuant to deferential standards of general administrative law.  18
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     (...continued)18

arbitrary nor capricious").  But see DeLorme Publ'g, 917 F. Supp. at 871
(rejecting deferential review when statute at issue "ha[d] broad application and
ha[d] been implemented by more than a dozen agencies").

      A. Michael's Piano, 18 F.3d at 144. 19

      Id. 20

      See Aronson, 973 F.2d at 967; Association of Retired R.R. Workers v.21

United States R.R. Retirement Bd., 830 F.2d 331, 335 (D.C. Cir. 1987).  But see
Long, 742 F.2d at 1181; DeLorme Publ'g, 917 F. Supp. at 871.

      See Aronson, 973 F.2d at 966; Association of Retired R.R. Workers, 83022

F.2d at 336.  

      Cf. Roley v. Assistant Attorney Gen., No. 89-2774, slip op. at 8 (D.D.C.23

Mar. 9, 1990) (determining that court's grant of permission to disclose grand jury
records pursuant to Rule 6(e)(3)(C)(i) of the Federal Rules of Criminal Procedure
does not govern disposition of same records in FOIA suit); Garside v. Webster,
733 F. Supp. 1142, 1147 (S.D. Ohio 1989) (same).  But cf. DeLorme Publ'g, 917
F. Supp. at 871 (proceeding de novo when statute at issue was administered by
numerous federal agencies); Palmer v. Derwinski, No. 91-197, slip op. at 3-4
(E.D. Ky. June 10, 1992) (holding that disclosure order issued by court pursuant
to 38 U.S.C. § 7332(b) (1994) requires VA to disclose records under FOIA).

      Fed. R. Crim. P. 6(e).24
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Most recently, the Court of Appeals for the Second Circuit observed that "the
Supreme Court has never applied a rule of [either] narrow or deferential
construction to withholding statutes."   Consequently, it adopted a pragmatic,19

and essentially neutral, stance regarding interpretation of Exemption 3 statutes,
"looking to the plain language of the statute and its legislative history, in order to
determine legislative purpose."20

With respect to subpart (B) statutes--which permit agencies some discretion
to withhold or disclose records--review under the FOIA of agency action is lim-
ited to the determination that the withholding statute qualifies as an Exemption 3
statute and that the records fall within the statute's scope.   Beyond this de-21

termination, the agency's exercise of its discretion under the withholding statute is
governed not by the FOIA, but by the withholding statute itself;  judicial review22

of that should not be within the FOIA's jurisdiction.23

Subpart (A)

Many statutes have been held to qualify as Exemption 3 statutes under the
exemption's first subpart--which encompasses statutes that require information to
be withheld and leave the agency no discretion on the issue.  A primary example
is Rule 6(e) of the Federal Rules of Criminal Procedure,  which regulates24

disclosure of matters occurring before a grand jury and which satisfies the basic
"statute" requirement of Exemption 3 because it was specially amended by Con-
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      See Fund for Constitutional Gov't v. National Archives & Records Serv.,25

656 F.2d 856, 867 (D.C. Cir. 1981); see also Watson v. United States Dep't of
Justice, 799 F. Supp. 193, 195 (D.D.C. 1992). 

      Iglesias v. CIA, 525 F. Supp. 547, 556 (D.D.C. 1981). 26

      656 F.2d at 869 (quoting SEC v. Dresser Indus., 628 F.2d 1368, 1382 (D.C.27

Cir. 1980)); see also Church of Scientology Int'l v. United States Dep't of Justice,
30 F.3d 224, 235 (1st Cir. 1994) ("[D]ocuments identified as grand jury exhibits,
and whose contents are testimonial in nature or otherwise directly associated with
the grand jury process, such as affidavits and deposition transcripts, ordinarily
may be withheld simply on the basis of their status as exhibits."); McDonnell v.
United States, 4 F.3d 1227, 1246 (3d Cir. 1993) ("[i]nformation and records
presented to a federal grand jury . . . names of individuals subpoenaed . . . federal
grand jury transcripts of testimony" protected); Silets v. United States Dep't of
Justice, 945 F.2d 227, 230 (7th Cir. 1991) (concluding that "identity of witness
before grand jury and discussion of that witness's testimony . . . falls squarely
within" Rule 6(e)'s prohibition); Sousa v. United States Dep't of Justice, No. 95-
375, 1997 U.S. Dist. LEXIS 9010, at **10-11 (D.D.C. June 19, 1997) (finding
that disclosure of grand jury witness subpoenas, AUSA's handwritten notes
discussing content of witness testimony, evidence used, and AUSA's strategies
would reveal protected aspect of grand jury investigation); Twist v. Reno, No. 95-
258, 1997 U.S. Dist. LEXIS 8981, at *5 n.1 (D.D.C. May 12, 1997) (holding that
agency properly withheld information that would reveal strategy or direction of
grand jury investigation even though requester was previously on investigation
team and had seen some of withheld information) (appeal pending); Jimenez v.
FBI, 938 F. Supp. 21, 28 (D.D.C. 1996) (protecting notes written by AUSA in
preparation for grand jury proceeding, records of third parties provided in course
of proceeding, and notes concerning witnesses who testified); Voinche v. FBI,
940 F. Supp. 323, 329 (D.D.C. 1996) (holding that agency properly withheld
name of witness subpoenaed to appear before grand jury, as well as time, place,
and particular case), aff'd per curiam on other grounds, No. 96-5304, 1997 U.S.
App. LEXIS 19089 (D.C. Cir. June 19, 1997), petition for cert. filed, 66 U.S.L.W.
3178 (U.S. Sept. 2, 1997) (No. 97-383); Spannaus v. United States Dep't of
Justice, No. 92-372, slip op. at 7-8 (D.D.C. June 20, 1995) (permitting
information identifying grand jury witnesses and testimony to be withheld, where

(continued...)

- 115 -

gress in 1977.   It is well established that "Rule 6(e) embodies a broad sweeping25

policy of preserving the secrecy of grand jury material regardless of the substance
in which the material is contained."   However, defining the parameters of Rule26

6(e) protection is not always a simple task and has been the subject of much
litigation.  In Fund for Constitutional Government v. National Archives &
Records Service, the Court of Appeals for the District of Columbia Circuit stated
that the scope of the secrecy that must be afforded grand jury material "is neces-
sarily broad" and, consequently, that "it encompasses not only the direct rev-
elation of grand jury transcripts but also the disclosure of information which
would reveal the `identities of witnesses or jurors, the substance of the testimony,
the strategy or direction of the investigation, the deliberations or questions of the
jurors, and the like.'"    27
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     (...continued)27

plaintiff produced lists of news articles alleging much of information in public
domain, but failed to point to specific prior disclosures); Canning v. United States
Dep't of Justice, No. 92-0463, slip op. at 6 (D.D.C. June 26, 1995) (protecting
"material that, while not directly mentioning the grand jury," nevertheless
mentions witness names and describes witness testimony); Helmsley v. United
States Dep't of Justice, No. 90-2413, slip op. at 4-6 (D.D.C. Sept. 25, 1992)
(records
identifying witnesses who testified or were consulted, documents and evidence
not presented, but obtained through grand jury subpoenas, immunity applications
and orders, exhibit lists, reports and memoranda discussing evidence, correspon-
dence regarding compliance with subpoenas, documents, notes and research relat-
ing to litigation regarding compliance with subpoenas, and letters among lawyers
discussing grand jury proceedings, all protected by Rule 6(e)).

      823 F.2d 574 (D.C. Cir. 1987).28

      Id. at 584; see Washington Post Co. v. United States Dep't of Justice, 86329

F.2d 96, 100 (D.C. Cir. 1988) (same); see also John Doe Corp. v. John Doe Agen-
cy, 850 F.2d 105, 109 (2d Cir. 1988) ("A document that is otherwise available to
the public does not become confidential simply because it is before a grand
jury."), rev'd on other grounds, 493 U.S. 146 (1989); Isley v. Executive Office for
United States Attorneys, No. 96-0123, slip op. at 2-4 (D.D.C. Mar. 27, 1997)
(ordering agency to provide further justification for withholding "transcripts,
subpoenas, information provided in response to a grand jury subpoena, and
information identifying who testified before a grand jury"), appeal dismissed, No.
97-5105 (D.C. Cir. Sept. 8, 1997); Butler v. United States Dep't of Justice, No.
86-2255 (D.D.C. Feb. 3, 1994) (holding descriptions of documents subpoenaed
by grand jury not protected under Rule 6(e)), appeal dismissed, No. 94-5078
(D.C. Cir. Sept. 8, 1994); Astley v. Lawson, No. 89-2806, slip op. at 3-4 (D.D.C.
Jan. 11, 1991) (ordering release of documents even though requester might have
been able to deduce purpose for which records were subpoenaed, because records
on their face did not reveal inner workings of grand jury). 

      Senate of P.R., 823 F.2d at 584; see also Karu v. United States Dep't of30

Justice, No. 86-771, slip op. at 4-5 (D.D.C. Dec. 1, 1987) (finding nexus es-
tablished because "[w]ere this information to be released the very substance of
the grand jury proceedings would be discernible").  But see Isley, No. 96-0123,
slip op. at 4 (D.D.C. Mar. 27, 1997) (concluding agency "has not sufficiently
linked the exemption to the contents of the withheld documents"); LaRouche v.

(continued...)
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However, in its scrutiny of the scope of Rule 6(e) in Senate of Puerto Rico
v. United States Department of Justice,  the D.C. Circuit firmly held that neither28

the fact that information was obtained pursuant to a grand jury subpoena, nor the
fact that the information was submitted to the grand jury, is sufficient, in and of
itself, to warrant the conclusion that disclosure is necessarily prohibited by Rule
6(e).   Rather, an agency must establish a nexus between the release of that29

information and "revelation of a protected aspect of the grand jury's
investigation."   This requirement is particularly applicable to "extrin30
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     (...continued)30

United States Dep't of Justice, No. 90-2753, slip op. at 9-10 (D.D.C. June 24,
1993) (holding that letter prepared by government attorney discussing upcoming
grand jury proceedings did reveal inner workings of grand jury).

      863 F.2d at 100. 31

      See, e.g., Isley, No. 96-0123, slip op. at 3 (D.D.C. Mar. 27, 1997) (finding32

agency's Exemption 3 claim "too sweeping" and ordering agency to provide
detailed explanation or produce the documents); Kronberg v. United States Dep't
of Justice, 875 F. Supp. 861, 867-68 (D.D.C. 1995) (ordering grand jury material
released where prior disclosure was made to defense counsel and where
government had not met burden of demonstrating that disclosure would reveal
inner workings of grand jury); Linn v. United States Dep't of Justice, No. 92-
1406, slip op. at 15-16 (D.D.C. June 6, 1995) ("[N]owhere in its affidavit does the
DEA specifically link this exemption to the contents of the documents being
withheld," but rather "merely states that it applied this exemption to withhold
information that names witnesses and recounts testimony given to a federal grand
jury."); Crooker v. IRS, No. 94-0755, 1995 WL 430605, at *2 (D.D.C. Apr. 27,
1995) (requiring IRS to "further clarify and identify with particularity, how
disclosure of grand jury exhibits would disclose a protected aspect of the grand
jury's investigation"); Canning v. United States Dep't of Justice, 919 F. Supp. 451,
454-55 (D.D.C. 1994) (requiring government to produce affidavits "showing a
basis for knowledge that the information came from grand jury" and explain how
material is protected under Rule 6(e)), summary judgment granted, No. 92-0463,
slip op. at 4 (D.D.C. June 26, 1995) (finding that FOIA officers are among those
with approved access to grand jury-protected information, and that FOIA officer
personally reviewed withheld documents (citing Federal Grand Jury Practice 173
(Jan. 1993))); cf. Sousa, 1997 U.S. Dist. LEXIS 9010, at **10-11 (holding that
supplemental Vaughn Index adequately demonstrated that disclosure of grand
jury witness subpoenas, AUSA's handwritten notes discussing content of witness
testimony, evidence used, and AUSA's strategies would reveal protected aspects
of grand jury investigation). 

      30 F.3d at 235-36. 33
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sic" documents that were created entirely independent of the grand jury process;
for such a document, the D.C. Circuit emphasized in Washington Post Co. v.
United States Department of Justice, the required nexus must be apparent from
the information itself and "the government cannot immunize [it] by publicizing
the link."   As a general rule, an agency must be able to adequately document31

and support its argument that disclosure of the record in question would reveal a
secret aspect of the grand jury proceeding.32

    A more recent, odd decision by the Court of Appeals for the First Circuit,
Church of Scientology International v. United States Department of Justice,
further clouds the precise contours of Rule 6(e).   Initially following Senate of33

Puerto Rico, the First Circuit rejected a position that the secrecy concerns protect-
ed by Rule 6(e) are automatically implicated for any materials "simply located in



EXEMPTION 3

      Id. at 236. 34

      Id. at 235 n.15 (dictum); cf. Foster v. United States Dep't of Justice, 933 F.35

Supp. 687, 691 (E.D. Mich. 1996) (protecting "final prosecution report" when
"[e]ach page containe[d] a `grand jury' secrecy label"). 

      See Senate of P.R., 823 F.2d at 584; see also Crooker, 1995 WL 430605, at36

*9 n.2 (withholding documents on basis of grand jury exhibit labels "appears to
be the type of per se withholding of grand jury material expressly rejected by the
D.C. Circuit."). 

      5 U.S.C. app. § 107 (1994).  37

      Meyerhoff v. EPA, 958 F.2d 1498, 1502 (9th Cir. 1992) (construing 197838

version of statute).  But see Church of Scientology v. IRS, 816 F. Supp. 1138,
1152 (W.D. Tex. 1993) (implying that Ethics in Government Act is subpart (B)
Exemption 3 statute because FOIA disclosure can be made only if requester
meets statute's disclosure requirements), appeal dismissed per stipulation, No. 93-
8431 (5th Cir. Oct. 21, 1993). 

      455 U.S. 345 (1982).39

      13 U.S.C. §§ 8(b), 9(a) (1994). 40

      455 U.S. at 355.41

      42 U.S.C. §§ 2000e-5(b), 2000e-8(e) (1994).  42
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grand jury files."   Nevertheless, apparently operating under the premise that all34

grand jury exhibits constitute materials actually presented to the grand jurors, it
further specified that, even with regard to "extrinsic documents," it would be
"reasonable for an agency to withhold any document containing a grand jury
exhibit sticker or that is otherwise explicitly identified on its face as a grand jury
exhibit, as release of such documents reasonably could be viewed as revealing the
focus of the grand jury investigation."   Thus, the First Circuit has seemingly35

placed itself in at least some degree of conflict with the D.C. Circuit's Senate of
Puerto Rico interpretation of the grand jury rule.36

The Court of Appeals for the Ninth Circuit has held that a provision of the
Ethics in Government Act of 1978,  protecting the financial disclosure reports of37

special government employees, meets the requirements of subpart (A).   While38

not actually distinguishing between the two subparts of Exemption 3, the
Supreme Court in Baldrige v. Shapiro,  held that the Census Act  is an39     40

Exemption 3 statute because it requires that certain data be withheld in such a
manner as to leave the Census Bureau with no discretion whatsoever.  41

Sections 706(b) and 709(e) of Title VII of the Civil Rights Act of 196442

have also been held to meet the subpart (A) requirement because they allow the
EEOC no discretion to publicly disclose matters pending before the Commis-
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      See Frito-Lay v. EEOC, 964 F. Supp. 236, 239-43 (W.D. Ky. 1997);43

American Centennial Ins. Co. v. EEOC, 722 F. Supp. 180, 183 (D.N.J. 1989). 

      31 U.S.C. § 5319 (1994). 44

      See Linn v. United States Dep't of Justice, No. 92-1406, slip op. at 6345

(D.D.C. Aug. 22, 1995); Small v. IRS, 820 F. Supp. 163, 166 (D.N.J. 1992);
Vennes v. IRS, No. 5-88-36, slip op. at 6 (D. Minn. Oct. 14, 1988), aff'd, 890
F.2d 419 (8th Cir. 1989) (unpublished table decision). 

      22 U.S.C. § 3104(c) (1994).  46

      See Young Conservative Found. v. United States Dep't of Commerce, No.47

85-3982, slip op. at 10-11 (D.D.C. Mar. 25, 1987). 

      15 U.S.C. § 2055(a)(2) (1994).  48

      See Mulloy v. Consumer Prod. Safety Comm'n, No. C-2-85-645, slip op. at49

2-4 (S.D. Ohio Aug. 2, 1985). 

      15 U.S.C. § 18a(h) (1994).  50

      See Lieberman v. FTC, 771 F.2d 32, 38 (2d Cir. 1985); Mattox v. FTC, 75251

F.2d 116, 121 (5th Cir. 1985).  

      15 U.S.C. § 1314(g) (1994).52

      See Motion Picture Ass'n of America v. United States Dep't of Justice, No.53

80 Civ. 6612, slip op. at 1 (S.D.N.Y. Oct. 6, 1981). 

      28 U.S.C. § 592(e) (1994).54

      Cf. Public Citizen v. Department of Justice, No. 82-2909 (D.D.C. May 18,55

1983) (construing 1978 version of statute).  
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sion.   Similarly, the statute governing records pertaining to Currency Transac-43

tion Reports  has been found to meet the requirements of subpart (A).   The In-44          45

ternational Investment Survey Act of 1976  has been held to be a subpart (A)46

statute  and certain portions of the overall public disclosure provisions of the47

Consumer Product Safety Act  likewise have been found to amply satisfy subpart48

(A)'s nondisclosure requirements.49

Additionally, the Hart-Scott-Rodino Antitrust Improvement Amendments
to the Clayton Antitrust Act,  which prohibit disclosure of premerger notification50

materials submitted to the Department of Justice or the Federal Trade Commis-
sion, have been held to qualify as a subpart (A) statute,  as has a provision of the51

Antitrust Civil Process Act,  which explicitly exempts from the FOIA transcripts52

of oral testimony taken in the course of investigations under that Act.   Likewise,53

a provision of the Independent Counsel Reauthorization Act  has been54

considered to qualify under Exemption 3, as it leaves the Department of Justice
and the Independent Counsel with no discretion to disclose materials supplied to
the division of the court.   55
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      49 U.S.C. § 1114 (1994).56

      McGilvra v. National Transp. Safety Bd., 840 F. Supp. 100, 102 (D. Colo.57

1993).

      42 U.S.C. § 405(r) (1994).58

      International Diatomite Producers Ass'n v. United States Soc. Sec. Admin.,59

No. C-92-1634, slip op. at 8-9 (N.D. Cal. Apr. 28, 1993), appeal dismissed per
stipulation, No. 93-16204 (9th Cir. Oct. 27, 1993).

      5 U.S.C. § 552b (1994).  60

      42 U.S.C. § 2286 (1994).  61

      Natural Resources Defense Council v. Defense Nuclear Facilities Safety62

Bd., 969 F.2d 1248, 1249 (D.C. Cir. 1992). 

      28 U.S.C. § 534 (1994).  63

      See Reporters Comm. for Freedom of the Press v. United States Dep't of64

Justice, 816 F.2d 730, 736 n.9 (D.C. Cir.), modified on other grounds, 831 F.2d
1124 (D.C. Cir. 1987), rev'd on other grounds, 489 U.S. 749 (1989); see also
Dayton Newspapers, Inc. v. FBI, No. C-3-85-815, slip op. at 6 (S.D. Ohio Feb. 9,
1993). 
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Also, a section of the Transportation Safety Act of 1974,  which states that56

the National Safety Transportation Board shall withhold from public disclosure
cockpit voice recordings associated with accident investigations, was found to fall
within subsection (A) of Exemption 3.   Similarly, information contained in the57

Social Security Administration's "Numident system," which was obtained from
death certificates provided by state agencies, has been held exempt on the basis of
subpart (A) on the grounds that the language of the statute  "leaves no room for58

agency discretion."59

In a decision construing the application of the identical Exemption 3
language of the Government in the Sunshine Act  to the Defense Nuclear Facil-60

ities Safety Board Act  the D.C. Circuit has held that the latter statute allows no61

discretion with regard to the release of the Board's proposed recommendations,
thus meeting the requirement of subpart (A).   By contrast, the D.C. Circuit62

found that the statute governing release by the FBI of criminal record information
("rap sheets")  fails to fulfill subpart (A)'s requirement of absolute withholding63

because the statute implies that the FBI has discretion to withhold records and, in
fact, the FBI had exercised such discretion by its inconsistent manner of releasing
"rap sheets" to the public.64

In an extraordinary decision, the Ninth Circuit held that language in an
appropriations act specifying that "[n]one of the funds provided in this Act may
be expended to release information acquired from any handler" under a particular
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      Rural Development, Agriculture and Related Agencies Appropriations Act65

of 1989, Pub. L. No. 100-460, § 630, 102 Stat. 2229, 2262.  

      Cal-Almond, Inc. v. USDA, 960 F.2d 105, 108 (9th Cir. 1992).66

      15 U.S.C. § 2055(b)(1) (1994).67

      See Consumer Prod. Safety Comm'n v. GTE Sylvania, Inc., 447 U.S. 102,68

122 (1980). 

      15 U.S.C. § 2055(b)(5) (1994).69

      See Reliance Elec. Co. v. Consumer Prod. Safety Comm'n, No. 87-1478,70

slip op. at 16-17 (D.D.C. Sept. 19, 1989). 

      19 U.S.C. § 1677f (1994). 71

      See Mudge Rose Guthrie Alexander & Ferdon v. United States Int'l Trade72

Comm'n, 846 F.2d 1527, 1530 (D.C. Cir. 1988). 

      45 U.S.C. § 362(d) (1994). 73

      See Association of Retired R.R. Workers v. United States R.R. Retirement74

Bd., 830 F.2d 331, 334 (D.C. Cir. 1987); National Ass'n of Retired & Veteran Ry.
Employees v. Railroad Retirement Bd., No. 87-117, slip op. at 5 (N.D. Ohio Feb.
20, 1991). 
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agricultural program,  does not satisfy the requirement of subpart (A) because65

through such language Congress prohibited only "the expenditure of funds" for
releasing the information, not release of the information under the FOIA itself.66

Subpart (B)

Most Exemption 3 cases involve subpart (B)--which encompasses statutes
that either provide criteria for withholding information or refer to particular mat-
ters to be withheld--either explicitly or implicitly.  For example, a provision of
the Consumer Product Safety Act  has been held to set forth sufficiently definite67

withholding criteria for it to fall within the scope of subpart (B),  and the68

provision which prohibits the Commission from disclosing any information that is
submitted to it pursuant to section 15(b) of the Act  has been held to meet the69

requirements of subpart (B) by referring to particular types of matters to be
withheld.  70

Section 777 of the Tariff Act,  governing the withholding of "proprietary71

information," has been held to refer to particular types of information to be with-
held and thus to be a subpart (B) statute.   Section 12(d) of the Railroad72

Unemployment Insurance Act  refers to particular types of matters to be with-73

held--information which would reveal employees' identities--and thus has been
held to satisfy subpart (B).   74

Similarly, it has been held that section 12(c)(1) of the Export Administra-
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      50 U.S.C. app. § 2411(c)(1) (1994) (statute which expired on August 20,75

1994, but has been reextended several times in past, in substantially identical
form).

      See Armstrong v. Executive Office of the President, No. 89-142, slip op. at76

30-35 (D.D.C. July 28, 1995) (protecting information from export license
application under Export Administration Act as Exemption 3 statute even though
statute had lapsed and its provisions were extended by executive order); Africa
Fund v. Mosbacher, No. 92 Civ. 289, slip op. at 14 (S.D.N.Y. May 26, 1993)
(holding that Export Administration Act protection applied to agency denial made
after Act expired and before subsequent reextension); Lessner v. United States
Dep't of Commerce, 827 F.2d 1333, 1336-37 (9th Cir. 1987) (construing statute
as effective in 1987).  

      13 U.S.C. § 301(g) (1994).77

      See Africa Fund, No. 92 Civ. 289, slip op. at 13 (S.D.N.Y. May 26, 1993);78

Young Conservative Found. v. United States Dep't of Commerce, No. 85-3982,
slip op. at 8 (D.D.C. Mar. 25, 1987). 

      50 U.S.C. § 403-3(c)(5) (1994).79

      See CIA v. Sims, 471 U.S. 159, 167 (1985); see also Minier v. CIA, 88 F.3d80

796, 801 (9th Cir. 1996) (finding that agency properly refused to confirm or deny
existence of records concerning deceased person's alleged employment
relationship with CIA); Maynard v. CIA, 986 F.2d 547, 554 (1st Cir. 1993)
(stating that under § 403(d)(3) it is responsibility of Director of CIA to determine
whether sources or methods should be disclosed); Krikorian v. Department of
State, 984 F.2d 461, 465 (D.C. Cir. 1993) (same); Fitzgibbon v. CIA, 911 F.2d
755, 761 (D.C. Cir. 1990) (same); Hunt v. CIA, 981 F.2d 1116, 1118 (9th Cir.
1992) (upholding agency's "Glomar" response to request on foreign national, be-
cause acknowledgement of any records would reveal sources and methods);
Knight v. CIA, 872 F.2d 660, 663 (8th Cir. 1989) (same); Levy v. CIA, No. 95-
1276, slip op. at 14-17 (D.D.C. Nov. 16, 1995), aff'd, No. 96-5004 (D.C. Cir. Jan.
15, 1997) (same); Andrade v. CIA, No. 95-1215, 1997 WL 527347, at **3-5
(D.D.C. Aug. 18, 1997) (holding intelligence methods used in assessing employee
fitness protectible); Earth Pledge Found. v. CIA, No. 95 Civ. 0257, 1996 WL
694427, at **4-5 (S.D.N.Y. Dec. 4, 1996) (finding agency's "Glomar" response

(continued...)
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tion Act, governing the disclosure of export licenses and applications,  authorizes75

the withholding of a sufficiently narrow class of information to satisfy the re-
quirements of subpart (B) and thus qualifies as an Exemption 3 statute.   Like-76

wise, the Collection and Publication of Foreign Commerce Act,  which explicitly77

provides for nondisclosure of shippers' export declarations, qualifies as an Ex-
emption 3 statute under subpart (B).    78

The Supreme Court has held that section 102(d)(3) of the National Security
Act of 1947,  which requires the Director of the CIA to protect "intelligence79

sources and methods," clearly refers to particular types of matters to be withheld
and thus comes within the ambit of subpart (B).   Likewise, section 6 of the80
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     (...continued)80

proper because acknowledgement of records would generate "danger of revealing
sources"); Campbell v. United States Dep't of Justice, No. 89-CV-3016, 1996 WL
554511, at *6 (D.D.C. Sept. 19, 1996) ("CIA director is to be afforded `great
deference' by courts determining the propriety of nondisclosure of intelligence
sources").

      50 U.S.C. § 403g (1994).81

      See, e.g., Minier, 88 F.3d at 801; Earth Pledge Found., 1996 WL 694427, at82

**4-5; Campbell, 1996 WL 554511, at *6; Kronisch v. United States, No. 83-
2458, 1995 WL 303625, at **4-6 (S.D.N.Y. May 18, 1995); Hunsberger v. CIA,
No. 92-2186, slip op. at 3 (D.D.C. Apr. 5, 1995); Rothschild v. CIA, No. 91-
1314, 1992 WL 71393, at *2 (D.D.C. Mar. 25, 1992); Lawyers Comm. for
Human Rights v. INS, 721 F. Supp. 552, 567 (S.D.N.Y. 1989); Pfeiffer v. CIA,
721 F. Supp. 337, 341-42 (D.D.C. 1989). 

      50 U.S.C. § 402 note (1994).83

      See Founding Church of Scientology v. NSA, 610 F.2d 824, 828 (D.C. Cir.84

1979); Hayden v. NSA, 452 F. Supp. 247, 252 (D.D.C. 1978), aff'd, 608 F.2d
1381 (D.C. Cir. 1979).  But see Weberman v. NSA, 490 F. Supp. 9, 14-15
(S.D.N.Y. 1980) (confirming or denying existence of intercepted telegram does
not reveal information integrally related to specific NSA activity), rev'd on other
grounds & remanded, 646 F.2d 563 (2d Cir. 1980). 

      Winter v. NSA, 569 F. Supp. 545, 548 (S.D. Cal. 1983); see also Gilmore v.85

NSA, No. C 92-3646, slip op. at 20-21 (N.D. Cal. May 3, 1993) (finding that in-
formation on cryptography currently used by NSA "integrally related" to function
and activity of intelligence gathering and thus protected).

      42 U.S.C. § 2162 (1994).86

      See Meeropol v. Smith, No. 75-1121, slip op. at 53-55 (D.D.C. Feb. 29,87

1984), aff'd in relevant part & remanded in part sub nom. Meeropol v. Meese, 790
F.2d 942 (D.C. Cir. 1986).  But see General Elec. Co. v. NRC, 750 F.2d 1394,
1401 (7th Cir. 1984) (concluding that provision concerning technical information
furnished by license applicants lacked sufficient specificity to qualify as

(continued...)
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Central Intelligence Agency Act of 1949 --protecting from disclosure "the81

organization, functions, names, official titles, salaries or numbers of personnel"
employed by the CIA--meets the requirements of subpart (B).   Similarly, section82

6 of Public Law No. 86-36,  pertaining to the organization, functions, activities,83

and personnel of the NSA, has been held to qualify as a subpart (B) statute,  as84

has 18 U.S.C. § 798(a), which criminalizes the disclosure of any classified
information "concerning the nature, preparation, or use of any code, cipher or
cryptographic system of the United States."   A provision of the Atomic Energy85

Act, prohibiting the disclosure of "Restricted Data" to the public,  refers to86

particular types of matters and thus has been held to qualify as a subpart (B)
statute as well.  87
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     (...continued)87

Exemption 3 statute).

      38 U.S.C. § 7332 (1994).  88

      See Palmer v. Derwinski, No. 91-197, slip op. at 3-4 (E.D. Ky. June 10,89

1992).

      See 38 U.S.C. § 5705(a) (1994).90

      See Schulte & Sun-Sentinel Co. v. VA, No. 96-6251, slip op. at 3-4 (S.D.91

Fla. Feb. 2, 1996).

      18 U.S.C. § 5038 (1994).  92

      See McDonnell v. United States, 4 F.3d 1227, 1251 (3d Cir. 1993) (holding93

state juvenile delinquency records outside scope of statute).  

      35 U.S.C. § 122 (1994).94

      Irons & Sears v. Dann, 606 F.2d 1215, 1220 (D.C. Cir. 1979); accord Leeds95

v. Quigg, 720 F. Supp. 193, 194 (D.D.C. 1989). 

      5 U.S.C. § 7114(b)(4) (1994).96

      See Dubin v. Department of the Treasury, 555 F. Supp. 408, 412 (N.D. Ga.97

1981), aff'd, 697 F.2d 1093 (11th Cir. 1983) (unpublished table decision); NTEU
v. OPM, No. 76-695, slip op. at 4 (D.D.C. July 9, 1979). 

      22 U.S.C. §§ 1461-1a (1994).98

- 124 -

Section 7332 of the Veterans Health Administration Patient Rights Statute88

generally prohibits disclosure of even the abstract fact that medical records on
named individuals are maintained pursuant to that section, but it provides specific
criteria under which particular medical information may be released, and thus has
been found to satisfy the requirements of subpart (B).   Records created by the89

Department of Veterans Affairs as part of a medical quality-assurance program90

have similarly been held to qualify for Exemption 3 protection.   Likewise, one91

court has suggested that section 5038 of the Juvenile Delinquency Records
Statute,  which generally prohibits disclosure of the existence of records com-92

piled pursuant to that section, but which does provide specific criteria for re-
leasing the information, qualifies as a subpart (B) statute.93

 The Court of Appeals for the District of Columbia Circuit has held that a
portion of the Patent Act  satisfies subpart (B) because it identifies the types of94

matters--patent applications and information concerning them--intended to be
withheld.   As well, the portion of the Civil Service Reform Act concerning the95

confidentiality of certain labor relations training and guidance materials,  has96

been held to qualify as a subpart (B) withholding statute.   In addition, the United97

States Information and Educational Exchange Act of 1948 (the "Smith-Mundt
Act")  qualifies as a subpart (B) statute insofar as it prohibits the disclosure of98

United States Information Agency overseas programming materials within the
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      See Essential Info. v. USIA, No. 96-1194, slip op. at 3-6 (D.D.C. Nov. 27,99

1997) (appeal pending).

      7 U.S.C. § 12 (1994).  100

      See Hunt v. Commodity Futures Trading Comm'n, 484 F. Supp. 47, 49101

(D.D.C. 1979).  

      49 U.S.C. § 40119 (1994). 102

      Public Citizen, Inc. v. FAA, 988 F.2d 186, 194 (D.C. Cir. 1993).103

      10 U.S.C. § 130 (1994).  104

      See Chenkin v. Department of the Army, No. 93-494, slip op. at 7 (E.D. Pa.105

Jan. 14, 1994), aff'd, 61 F.3d 894 (3d Cir. 1995) (unpublished table decision);
Colonial Trading Corp. v. Department of the Navy, 735 F. Supp. 429, 431
(D.D.C. 1990); see also American Friends Serv. Comm. v. DOD, No. 83-4916,
slip op. at 10 (E.D. Pa. Sept. 25, 1986), rev'd on other grounds, 831 F.2d 441 (3d
Cir. 1987).

      15 U.S.C. § 3710a(c)(7) (1994).106

      See DeLorme Publ'g Co. v. NOAA, 917 F. Supp. 867, 871 (D. Me. 1996),107

appeal dismissed per stipulation, No. 96-1601 (1st Cir. July 8, 1996).

      15 U.S.C. § 3710a(c)(7)(B).108
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United States.   99

The Commodity Exchange Act,  which prohibits the disclosure of busi-100

ness transactions, market positions, trade secrets, or customer names of persons
under investigation under the Act, has been held to refer to particular types of
matters and thus to satisfy subpart (B).   The D.C. Circuit has recently held that101

a provision of the Federal Aviation Act,  relating to security data the disclosure102

of which would be detrimental to the safety of airline travelers, similarly shields
that particular data from disclosure under the FOIA.   It also has been held that103

the DOD's "technical data" statute,  which protects technical information with104

"military or space application" for which an export license is required, satisfies
subpart (B) because it refers to sufficiently particular types of matters.105

  
Lastly, the Federal Transfer Technology Act,  which allows federal agen-106

cies the discretion to protect for five years any commercial and confidential
information that results from a cooperative research and development agreement
(CRADA) with a nonfederal party, recently has been held to qualify as an Ex-
emption 3 statute.   Under a concurrent provision in that Act, the agency also is107

absolutely prohibited from disclosing any commercial and confidential
information obtained from the CRADA's private-sector partner.   (See also108

discussion of Exemption 4, below.) 
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      8 U.S.C. § 1202(f) (1994).  109

      DeLaurentiis v. Haig, 686 F.2d 192, 194 (3d Cir. 1982); accord Smith v.110

Department of Justice, No. 81-CV-813, slip op. at 10-11 (N.D.N.Y. Dec. 13,
1983) .

      Medina-Hincapie v. Department of State, 700 F.2d 737, 741-42 (D.C. Cir.111

1983); accord Marulanda v. United States Dep't of State, No. 93-1327, slip op. at
4-6 (D.D.C. Jan. 31, 1996) (protecting documents relating to denial of plaintiff's
visa even when agency previously released certain of those records that were
determined not to breach confidentiality provision). 

      18 U.S.C. §§ 2510-2520 (1994).  112

      See Gonzalez v. United States Dep't of Justice, No. 88-913, slip op. at 3-4113

(D.D.C. Oct. 25, 1988) (holding that 18 U.S.C. § 2511(2)(a)(ii), which regulates
disclosure of existence of wiretap intercepts, meets requirements of subpart (A));
Docal v. Bennsinger, 543 F. Supp. 38, 43-44 (M.D. Pa. 1981) (relying upon entire
statutory scheme of Title III, 18 U.S.C. §§ 2510-2520, but not distinguishing
between Exemption 3 subparts); Carroll v. United States Dep't of Justice, No. 76-
2038, slip op. at 2-3 (D.D.C. May 26, 1978) (holding that 18 U.S.C. § 2518(8),
which regulates disclosure of contents of wiretap intercepts, meets requirements
of subpart (A)).

      929 F.2d 729 (D.C. Cir. 1991).114

      Id. at 733; see also Payne v. United States Dep't of Justice, No. 96-30840,115

slip op. at 5-6 (5th Cir. July 11, 1997) (holding that tape recordings obtained
pursuant to Title III "fall squarely" within scope of Exemption 3); Delviscovo v.
FBI, 903 F. Supp. 1, 2 (D.D.C. 1995) (protecting "information relating to the
lawful interception of communications"); Manna v. United States Dep't of Justice,
No. 92-1840, slip op. at 3-4 (D.N.J. Aug. 25, 1993) (determining that analysis of

(continued...)

- 126 -

Alternative Analyses

Some statutes have been found to satisfy both Exemption 3 subparts.  For
example, while the Court of Appeals for the Third Circuit has held that section
222(f) of the Immigration and Nationality Act  sufficiently limits the category of109

information it covers--records pertaining to the issuance or refusal of visas and
permits to enter the United States--to qualify as an Exemption 3 statute under
subpart (B),  the Court of Appeals for the District of Columbia Circuit has110

specifically held that the section satisfies subpart (A) as well as subpart (B).     111

Similarly, Exemption 3 protection for information obtained by law enforce-
ment agencies pursuant to court-ordered wiretaps  has been recognized by112

district courts on a variety of bases.   However, in Lam Lek Chong v. DEA,113        114

the D.C. Circuit, finding that "on its face, Title III clearly identifies intercepted
communications as the subject of its disclosure limitations," held that "Title III
falls squarely within the scope of subsection (B)'s second prong, as a statute
referring to particular matters to be withheld."   Recently, "pen register"115
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audio tapes and identities of individuals conversing on tapes obtained pursuant to
Title III is protected under Exemption 3), aff'd on other grounds, 51 F.3d 1158
(3d Cir.), cert. denied, 116 S. Ct. 477 (1995); Manchester v. DEA, 823 F. Supp.
1259, 1267 (E.D. Pa. 1993) (wiretap applications and derivative information fall
within broad purview of Title III statute). 

      18 U.S.C. § 3123(d) (1994).116

      McFarland v. DEA, No. 94-620, slip op. at 4 (D. Colo. Jan. 3, 1995) (mis-117

takenly protecting material "acquired through the use of a pen register" under
Exemption 3).  

      See 18 U.S.C. § 3123(d)(1); Manna v. United States Dep't of Justice, 815 F.118

Supp. 798, 812 (D.N.J. 1993) (protecting under Exemption 3 sealed pen register
applications and orders), aff'd on other grounds, 51 F.3d 1158 (3d Cir.), cert.
denied, 116 S. Ct. 477 (1995).  

      See 18 U.S.C. § 3123(d).  See generally Morgan v. United States Dep't of119

Justice, 923 F.2d 195, 199 (D.C. Cir. 1991) ("[T]he proper test for determining
whether an agency improperly withholds records under seal is whether the seal
like an injunction, prohibits the agency from disclosing the records.").  

      26 U.S.C. § 6103 (1994). 120

      See, e.g., Church of Scientology v. IRS, 484 U.S. 9, 15 (1987); Aronson v.121

IRS, 973 F.2d 962, 964-65 (1st Cir. 1992) (finding that IRS lawfully exercised
discretion to withhold street addresses pursuant to 26 U.S.C. § 6103(m)(1)); Long
v. IRS, 891 F.2d 222, 224 (9th Cir. 1989) (holding that deletion of taxpayers'
identification does not alter confidentiality of § 6103 information); DeSalvo v.
IRS, 861 F.2d 1217, 1221 (10th Cir. 1988); Grasso v. IRS, 785 F.2d 70, 77 (3d
Cir. 1986); Long v. IRS, 742 F.2d 1173, 1179 (9th Cir. 1984); Ryan v. ATF, 715
F.2d 644, 645 (D.C. Cir. 1983); Currie v. IRS, 704 F.2d 523, 527-28 (11th Cir.
1983); Willamette Indus. v. United States, 689 F.2d 865, 867 (9th Cir. 1982);
Barney v. IRS, 618 F.2d 1268, 1274 n.15 (8th Cir. 1980) (dictum); Chamberlain
v. Kurtz, 589 F.2d 827, 843 (5th Cir. 1979).
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applications and orders, obtained pursuant to Title III of the Omnibus Crime
Control and Safe Streets Act of 1968, mistakenly have been held to be protected
from disclosure by a provision of that statute,  and have been incorrectly found116

to fall under Exemption 3.   It should be noted that while "pen register" orders117

may be properly withheld pursuant to a sealing order issued by a court in
accordance with the statute,  once the sealing order is lifted, the statute no118

longer prohibits release under the FOIA.119

The withholding of tax return information has been approved under three
different theories.  The United States Supreme Court and most appellate courts to
have considered the matter have held either explicitly or implicitly that § 6103 of
the Internal Revenue Code  satisfies subpart (B) of Exemption 3.   The Courts120      121

of Appeals for the D.C., Fifth, Sixth, and Tenth Circuits have further reasoned
that § 6103 is a subpart (A) statute to the extent that a person is not entitled to
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      D.C. Circuit:  Stebbins v. Sullivan, No. 90-5361, slip op. at 1 (D.C. Cir.122

July 22, 1992); Fifth Circuit:  Linsteadt v. IRS, 729 F.2d 998, 1000 (5th Cir.
1984); Sixth Circuit:  Fruehauf Corp. v. IRS, 566 F.2d 574, 578 n.6 (6th Cir.
1977); Tenth Circuit:  DeSalvo, 861 F.2d at 1221 n.4.  See generally Tax
Analysts v. IRS, 117 F.3d 607, 611 (D.C. Cir. 1997) (holding that while Field
Service Advice Memoranda contain some protectible "return information," they
do not themselves constitute "return information" properly withholdable in their
entireties under Exemption 3); Kamman v. IRS, 56 F.3d. 46, 49 (9th Cir. 1995)
(appraisal of jewelry seized from third-party taxpayer and auctioned to satisfy tax
liability held not "return information"); Crooker v. IRS, No. 94-0755, 1995 WL
430605, at *3 (D.D.C. Apr. 27, 1995) (requiring IRS to confirm that redactions
were not taken for aliases plaintiff used in his tax-refund scheme); Tanoue v. IRS,
904 F. Supp. 1161, 1167 (D. Haw. 1995) (protecting
third-party "return information," including plaintiff's own statements, since focus
is on individual to whom information pertains); Gray, Plant, Mooty, Mooty &
Bennett v. IRS, No. 4-90-210, slip op. at 7 (D. Minn. Dec. 18, 1990) (ordering
public report released because it does not qualify as "return information" as it
does not include data in form which can be associated with particular taxpayer). 

      See Holbrook v. IRS, 914 F. Supp. 314, 316-17 (S.D. Iowa 1996) (holding123

that IRS agent's handwritten notes protectible because disclosure would interfere
with enforcement proceedings and hence seriously impair tax administration);
Pully v. IRS, 939 F. Supp. 429, 434-36 (E.D. Va. 1996) (holding documents
relating to civil and criminal investigation of plaintiff protectible under
Exemptions 3 and 7(A)); Fritz v. IRS, 862 F. Supp. 234, 236 (W.D. Wis. 1994)
(finding that disclosure of name and address of purchaser of seized automobile
would impair tax administration as "people would be less likely to purchase
seized property" if their identities were revealed); Rollins v. United States Dep't
of Justice, No. 90-3170, slip op. at 11 (S.D. Tex. June 30, 1992) (stating that IRS
memoranda revealing scope and direction of investigation properly withheld);
Starkey v. IRS, No. 91-20040, slip op. at 5 (N.D. Cal. Dec. 6, 1991) (same);
Church of Scientology v. IRS, No. 89-5894, slip op. at 3 (C.D. Cal. Mar. 3, 1991)
(concluding that release of document referring to information obtainable under
various treaties would chill future cooperation of foreign governments and tax-
treaty partners); Casa Investors, Ltd. v. Gibbs, No. 88-2485, slip op. at 5-6
(D.D.C. Oct. 11, 1990) (holding that recommendation for settlement of tax con-
troversies prepared by low-level IRS employees requires protection).  But see
LeMaine v. IRS, No. 89-2914, slip op. at 12 (D. Mass. Dec. 10, 1991) (deciding
that release of information commonly revealed to public in tax enforcement pro-
ceedings would not "seriously impair Federal tax administration" overall).  

      See Gillin v. IRS, 980 F.2d 819, 822 (1st Cir. 1992) (per curiam) (holding124

(continued...)
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access to tax returns or return information of other taxpayers.   It should be122

noted that pursuant to § 6103(b)(2), individuals are not entitled to obtain tax
return information even regarding themselves if it is determined that release
would impair enforcement by the IRS.   Information which would provide123

insights into how the IRS selects returns for audits has regularly been found to
impair IRS's enforcement of tax laws.   Of course, it also must be remembered124
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that differential function scores, used to identify returns most in need of
examination or audit, are exempt from disclosure); Long v. IRS, 891 F.2d at 224
(finding that computer tapes used to develop discriminant function formulas pro-
tected); Inman v. Commissioner, 871 F. Supp. 1275, 1278 (E.D. Cal. 1994)
(ruling that discriminant function scores properly exempt); Lamb v. IRS, 871 F.
Supp. 301, 304 (E.D. Mich. 1994) (same); In re Church of Scientology Flag Serv.
Org./IRS FOIA Litigation, No. 91-423, slip op. at 3-4 (M.D. Fla. May 19, 1993)
(determining that "tolerance criteria" and discriminant function scores properly
withheld) (multidistrict litigation case); Small v. IRS, 820 F. Supp. 163, 165-66
(D.N.J. 1992) (holding that discriminant function scores protected under both
Exemption 3 and Exemption 7(E)); Ferguson v. IRS, No. C-89-4048, slip op. at 4
(N.D. Cal. Oct. 31, 1990) (finding that standards and data used in selection and
examination of returns are exempt from disclosure where they would impair IRS
enforcement).

      See FOIA Update, Spring 1988, at 5. 125

      481 F. Supp. 486, 490 (D.D.C. 1979).126

      See, e.g., Cheek v. IRS, 703 F.2d 271, 271 (7th Cir. 1983) (noting that §127

6103 also "displaces" Privacy Act of 1974); King v. IRS, 688 F.2d 488, 495 (7th
Cir. 1982); Kuzma v. IRS, No. 81-600E, slip op. at 7-8 (W.D.N.Y. Dec. 31,
1984); Hosner v. IRS, 3 Gov't Disclosure Serv. (P-H) ¶ 83,164, at 83,816 (D.D.C.
Mar. 31, 1983); Hulsey v. IRS, 497 F. Supp. 617, 618 (N.D. Tex. 1980); see also
White v. IRS, 707 F.2d 897, 900 (6th Cir. 1983) (indicating approval of Zale). 

      5 U.S.C. §§ 701-706 (1994).  128

      See Grasso, 785 F.2d at 73-74; White, 707 F.2d at 900; Goldsborough v.129

IRS, No. Y-81-1939, slip op. at 12 (D. Md. May 10, 1984); Green v. IRS, 556 F.
(continued...)
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that § 6103 applies only to tax return information obtained by the Department of
the Treasury, not to such information maintained by other agencies which was
obtained by means other than through the provisions of the Internal Revenue
Code.125

At least one court of appeals and several district courts have explicitly
embraced a third theory based upon the reasoning of Zale Corp. v. IRS.   These126

courts have held that it is not necessary to view § 6103 as an Exemption 3 statute
in order to withhold tax return information because the provisions of this tax code
section are intended to operate as the sole standard governing the disclosure or
nondisclosure of such information, thereby "displacing" the FOIA.  127

Viewing § 6103 as a "displacement" statute permits the courts to avoid the
de novo review required by the FOIA and to apply instead less stringent standards
of review pursuant to the Administrative Procedure Act,  and can relieve128

agencies from certain procedural requirements of the FOIA, such as the time
limitations for responding to requests and the duty to segregate and release
nonexempt information.   Nevertheless, even under this approach the gov129
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Supp. 79, 84 (N.D. Ind. 1982), aff'd, 734 F.2d 18 (7th Cir. 1984) (unpublished
table decision); Meyer v. Department of the Treasury, 82-2 U.S. Tax Cas. (CCH)
¶ 9678, at 85,448 (W.D. Mich. Oct. 2, 1982). 

      Osborn v. IRS, 754 F.2d 195, 197-98 (6th Cir. 1985). 130

      Currie, 704 F.2d at 528; accord Grasso, 785 F.2d at 74; Long, 742 F.2d at131

1177 (also rejecting section 701 of Economic Recovery Tax Act, 26 U.S.C. §
6103(b)(2) (1994), as "displacement" statute); Linsteadt, 729 F.2d at 1001-02; see
also Britt v. IRS, 547 F. Supp. 808, 813 (D.D.C. 1982); Tigar & Buffone v. CIA,
2 Gov't Disclosure Serv. (P-H) ¶ 81,172, at 81,461 (D.D.C. Feb. 23, 1981). 

      Church of Scientology v. IRS, 792 F.2d 146, 148-50 (D.C. Cir. 1986). 132

      22 U.S.C. § 2671 (1994); 31 U.S.C. § 107 (1994).133

      See Washington Post Co. v. United States Dep't of State, 685 F.2d 698,134

703-04 & n.9 (D.C. Cir. 1982), cert. granted, 464 U.S. 812, vacated & remanded,
464 U.S. 979 (1983).  (After the Supreme Court granted the government's petition
for certiorari, the Washington Post Company withdrew its FOIA request, which
had the procedural effect of nullifying the D.C. Circuit's decision.  Thus, the
Supreme Court has never substantively reviewed this issue.)  See also FOIA Up-
date, Fall 1983, at 11; cf. United States Dep't of Justice v. Tax Analysts, 492 U.S.
136, 153-54 (1989) (holding that FOIA, not 28 U.S.C. § 1914 (1994), governs
disclosure of court records in possession of government agencies); Paisley v.
CIA, 712 F.2d 686, 697 (D.C. Cir. 1983) (stating that FOIA, not Speech or
Debate Clause, is definitive word on disclosure of information within govern-

(continued...)
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ernment may be required to provide detailed Vaughn Indexes of the information
being withheld, rather than general affidavits; the Sixth Circuit required this
despite the fact that the court below had relied solely on the "displacement"
theory for its decision.130

However, other courts have specifically refused to adopt this "displace-
ment" analysis on the ground that to do so, once it is already evident that § 6103
is an Exemption 3 statute, "would be an exercise in judicial futility [requiring dis-
trict courts] to engage in both FOIA and Zale analyses when confronted" with
such cases.   Most significantly, the D.C. Circuit in 1986 squarely rejected the131

"displacement" argument on the basis that the procedures in § 6103 for members
of the public to obtain access to IRS documents do not duplicate, and thus do not
"displace," those of the FOIA.   132

The D.C. Circuit's rejection of the "displacement" theory in relation
to § 6103 is consistent with previous D.C. Circuit decisions involving similar
"displacement" arguments.  For example, it had previously rejected a "displace-
ment" argument involving the Department of State's Emergency Fund statutes133

when it held that inasmuch as Exemption 3 is not satisfied by these statutes, infor-
mation cannot be withheld pursuant to them, even though they were enacted after
the FOIA.134
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ment's possession); Church of Scientology v. United States Postal Serv., 633 F.2d
1327, 1333 (9th Cir. 1980) (finding that postal statute does not displace more
detailed and later-enacted FOIA absent specific indication of congressional intent
to the contrary).

      44 U.S.C. § 2111 (1994).135

      Ricchio v. Kline, 773 F.2d 1389, 1395 (D.C. Cir. 1985); cf. Katz v.136

National Archives & Records Admin., 68 F.3d 1438, 1440-42 (D.C. Cir. 1995)
(holding certain President John F. Kennedy autopsy material to be personal
presidential papers not subject to FOIA). 

      See Church of Scientology, 792 F.2d at 149 (dictum). 137

      See Ricchio, 773 F.2d at 1395; cf. SDC Dev. Corp. v. Mathews, 542 F.2d138

1116, 1120 (9th Cir. 1976) (reaching "displacement-type" result for records
governed by National Library of Medicine Act, 42 U.S.C. § 275 (1994)); Jones v.
OSHA, No. 94-3225, slip op. at 7 (W.D. Mo. June 6, 1995) (requiring release of
employee complaints as Occupational Safety and Health Act provided for
disclosure, and agency could not otherwise withhold under FOIA); Gersh &
Danielson v. EPA, 871 F. Supp. 407, 410 (D. Colo. 1994) (holding FOIA
exemptions inapplicable where in conflict with specific disclosure provisions of
Clean Water Act); FOIA Update, Fall 1990, at 7-8 n.32.  But cf. Minier v. CIA,
88 F.3d 796, 802 (9th Cir. 1996) ("[T]he JFK Act [President John F. Kennedy
Assassination Records Collection Act, 44 U.S.C. § 2107 (1994)], by its own
terms, is an entirely separate scheme from the FOIA"; however, "there is nothing
to suggest that Congress intended the JFK Act to override the CIA's ability to
claim proper FOIA exemptions." (citing Assassination Archives & Research Ctr.
v. United States Dep't of Justice, 43 F.3d 1542, 1544 (D.C. Cir. 1995))).   

      5 U.S.C. § 552(a)(4)(A)(vi) (1994).139

      See Uniform Freedom of Information Act Fee Schedule and Guidelines, 52140

Fed. Reg. 10,011 (1987) (implementing 5 U.S.C. § 552(a)(4)(A)(vi)).
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Yet the D.C. Circuit has held that the procedures of the Presidential Re-
cordings and Materials Preservation Act  exclusively govern the disclosure of135

transcripts of the tape recordings of President Nixon's White House conversa-
tions, based upon that Act's comprehensive, carefully tailored procedure for re-
leasing Presidential materials to the public.   Thus, the "displacement" theory136

may still be advanced for statutes which provide procedures for the release of
information to the public that, in essence, duplicate the procedures provided by
the FOIA,  or for statutes that comprehensively override the FOIA's access137

scheme.   In this connection, it should be noted that the FOIA's specific fee138

provision referring to other statutes that set fees for particular types of records139

has the effect of causing those statutes to "displace" the FOIA's basic fee pro-
visions.   (For a further discussion of this point, see Fees and Fee Waivers,140

below.)
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      28 U.S.C. § 534 (1994).141

      Reporters Comm. for Freedom of the Press v. United States Dep't of142

Justice, 816 F.2d 730, 736 n.9 (D.C. Cir.), modified on other grounds, 831 F.2d
1124 (D.C. Cir. 1987), rev'd on other grounds, 489 U.S. 749 (1989). 

      17 U.S.C. § 705(b) (1994).143

      See St. Paul's Benevolent Educ. & Missionary Inst. v. United States, 506 F.144

Supp. 822, 830 (N.D. Ga. 1980); see also FOIA Update, Fall 1983, at 3-5 ("OIP
Guidance:  Copyrighted Materials and the FOIA") (emphasizing that Copyright
Act should not be treated as Exemption 3 statute under FOIA and that
copyrighted records should be processed under Exemption 4 instead). 

      21 U.S.C. § 360j(h) (1994).145

      See Public Citizen Health Research Group v. FDA, 704 F.2d 1280, 1286146

(D.C. Cir. 1983). 

      39 U.S.C. § 410(c)(6) (1994).147

      See Church of Scientology v. United States Postal Serv., 633 F.2d 1327,148

1333 (9th Cir. 1980). 

      42 U.S.C. § 1306 (1994).149

      See Robbins v. HHS, No. 95-cv-3258, slip op. at 3-4 (N.D. Ga. Aug. 13,150

1996), aff'd per curiam, No. 96-9000 (11th Cir. July 8, 1997).
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Additional Considerations

Certain statutes fail to meet the requisites of either Exemption 3 prong.  For
instance, the Court of Appeals for the District of Columbia Circuit, in holding
that provisions governing the FBI's sharing of "rap sheets"  do not qualify as an141

Exemption 3 statute because they do not expressly prohibit the disclosure of "rap
sheets," explained that even if the provisions met the exemption's threshold
requirement, they would not qualify as an Exemption 3 statute as they fail to sat-
isfy either of its subparts.   Likewise, the Copyright Act of 1976  has been held142       143

to satisfy neither Exemption 3 subpart because rather than prohibiting disclosure,
it specifically permits public inspection of copyrighted documents.   144

It has also been held that section 360j(h) of the Medical Device Amend-
ments of 1976  is not an Exemption 3 statute because it does not specifically145

prohibit disclosure of records,  nor is section 410(c)(6) of the Postal Reorgani-146

zation Act  because the broad discretion afforded the Postal Service to release or147

withhold records is not sufficiently specific.   Similarly, section 1106 of the148

Social Security Act  is not an Exemption 3 statute because it gives the Secretary149

of Health and Human Services wide discretion to enact regulations specifically
permitting disclosure.   The Federal Insecticide, Fungicide, and Rodenticide150
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      7 U.S.C. § 136h(d) (1994).151

      See Northwest Coalition for Alternatives to Pesticides v. Browner, 941 F.152

Supp. 197, 201 (D.D.C. 1996).

      18 U.S.C. § 4208 (1994) (repealed as to offenses committed after No-153

vember 1, 1987).

      United States Dep't of Justice v. Julian, 486 U.S. 1, 9 (1988).  154
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Act  also does not satisfy either prong of Exemption 3 as the withholding of151

certain information is entirely discretionary under that Act.   152

A particularly difficult Exemption 3 issue was finally put to rest by the
Supreme Court in 1988.  In analyzing the applicability of Exemption 3 to the
Parole Commission and Reorganization Act  and Rule 32 of the Federal Rules153

of Criminal Procedure, each of which governs the disclosure of presentence re-
ports, the Supreme Court decisively held that they are Exemption 3 statutes only
in part.   The Court found that they do not permit the withholding of an entire154

presentence report, but rather only those portions of a presentence report per-
taining to a probation officer's sentencing recommendations, certain 
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      Id. at 11; see also FOIA Update, Spring 1988, at 1-2. 155

      18 U.S.C. § 1905 (1994).156

      Chrysler Corp. v. Brown, 441 U.S. 281, 319 n.49 (1979). 157

      See, e.g., Anderson v. HHS, 907 F.2d 936, 949 (10th Cir. 1990) ("[T]he158

broad and ill-defined wording of § 1905 fails to meet either of the requirements of
Exemption 3."); Acumenics Research & Tech. v. United States Dep't of Justice,
843 F.2d 800, 805 n.6, 806 (4th Cir. 1988) (finding "no basis" for argument that
Exemption 3 and § 1905 prevent disclosure of information that is outside scope of
Exemption 4); General Elec. Co. v. NRC, 750 F.2d 1394, 1401-02 (7th Cir. 1984)
(same); accord FOIA Update, Summer 1985, at 3 ("OIP Guidance:  Discretionary
Disclosure and Exemption 4"); see also 9 to 5 Org. of Women Office Workers v.
Board of Governors of the Fed. Reserve Sys., 721 F.2d 1, 12 (1st Cir. 1983)
(specifically declining to address issue). 

      See CNA Fin. Corp. v. Donovan, 830 F.2d 1132, 1137-43 (D.C. Cir. 1987). 159

      Id. at 1138.  160

      Id. at 1139.161

      Id. at 1138. 162

      Id. at 1139. 163
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diagnostic opinions, information obtained upon a promise of confidentiality, and
information which, if disclosed, might result in harm to any person, and that "the
remaining parts of the reports are not covered by this exemption, and thus must
be disclosed unless there is some other exemption which applies to them."   155

Another Exemption 3 issue concerns the Trade Secrets Act  which pro-156

hibits the unauthorized disclosure of certain commercial and financial informa-
tion.  Although the Supreme Court has declined to decide whether the Trade
Secrets Act is an Exemption 3 statute,  most courts confronted with the issue157

have held that it is not.158

In 1987, the D.C. Circuit issued a decision that "definitively" resolved the
issue by holding that the Trade Secrets Act does not satisfy either of amended
Exemption 3's requirements and thus does not qualify as a separate withholding
statute.   First, its prohibition against disclosure is not absolute, as it prohibits159

only those disclosures that are "not authorized by law."   Because duly160

promulgated agency regulations can provide the necessary authorization for
release, the agency "possesses discretion to control the applicability" of  the
Act.   The existence of this discretion precludes the Trade Secrets Act from161

satisfying subpart (A) of Exemption 3.   Moreover, the court held that the Trade162

Secrets Act fails to satisfy the first prong of subpart (B) because it "in no way
channels the discretion of agency decisionmakers."   Indeed, the court con-163

cluded, this utter lack of statutory guidance renders the Trade Secrets Act
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      Id.164

      Id. at 1140-41. 165

      Id. at 1141. 166

      See FOIA Update, Summer 1986, at 6 (advising agencies that Trade Secrets167

Act should not be regarded as Exemption 3 statute). 

      See H.R. Rep. No. 94-880, at 23 (1976), reprinted in 1976 U.S.C.C.A.N.168

2191, 2205; see also Anderson, 907 F.2d at 949-50; CNA, 830 F.2d at 1142 n.70;
see also Acumenics, 843 F.2d at 805 n.6; General Elec., 750 F.2d at 1401-02;
General Dynamics Corp. v. Marshall, 607 F.2d 234, 236-37 (8th Cir. 1979). 

      National Defense Authorization Act for Fiscal Year 1997, Pub. L. No. 104-169

201, § 821, 110 Stat. 2422 (containing parallel measures applying to both armed
services and certain civilian agencies) (to be codified at 10 U.S.C. § 2305(g) and
41 U.S.C. § 2536b(m)).

      Id.170

      Id.; see FOIA Update, Winter 1997, at 2 (describing provisions of new171

statute, which have not yet been litigated for Exemption 3 applicability).

      See FOIA Update, Winter 1997, at 2.172

      5 U.S.C. § 552a (1994) (amended 1996, 5 U.S.C.A. § 552a (West Supp.173

(continued...)
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susceptible to invocation at the "whim of an administrator."   Finally, it was164

held that the Act also fails to satisfy the second prong of subpart (B) because of
the "encyclopedic character" of the material within its scope and the absence of
any limitation on the agencies covered or the sources of data included.   Given165

all these elements, the court held that the Trade Secrets Act simply does not
qualify as an Exemption 3 statute.   This followed the Department of Justice's166

stated policy position on the issue.167

  The D.C. Circuit's decision on this issue is entirely consistent with the
legislative history of the 1976 amendment to Exemption 3, which states that the
Trade Secrets Act was not intended to qualify as a nondisclosure statute under the
exemption and that any analysis of trade secrets and commercial or financial in-
formation should focus instead on the applicability of Exemption 4.   Some168

confidential business information, though, may be protected by the newly enacted
National Defense Authorization Act.   This new statute provides blanket169

protection for the proposals of unsuccessful offerors submitted in response to a
solicitation for a competitive proposal.   Under it, a successful offeror's proposal170

is also protected if it is not "set forth or incorporated by reference" in the final
contract;  the key determinant of exempt status is whether the proposal was171

actually set forth in or incorporated into the contract.172

Lastly, a particularly controversial issue at one time was whether the Pri-
vacy Act of 1974  could serve as an Exemption 3 statute.  The Privacy Act173
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     (...continued)173

1997)).

      See, e.g., 5 U.S.C. § 552a(j)(2). 174

      See FOIA Update, Spring 1983, at 3. 175

      Provenzano v. United States Dep't of Justice, 717 F.2d 799 (3d Cir. 1983),176

cert. granted, 466 U.S. 926 (1984); Shapiro v. DEA, 721 F.2d 215 (7th Cir. 1983),
cert. granted, 466 U.S. 926 (1984). 

      Pub. L. No. 98-477, § 2(c), 98 Stat. 2209, 2212 (1984) (amending what is177

now subsection (t) of Privacy Act). 

      United States Dep't of Justice v. Provenzano, 469 U.S. 14 (1984); FOIA178

Update, Fall 1984, at 4.  But see Hill v. Blevins, No. 92-0859 (M.D. Pa. Apr. 12,
1993) (incorrectly holding subsection (f)(3) of Privacy Act, which authorizes
agency to establish procedures for disclosure of medical and psychological
records, to be exempting statute under FOIA), aff'd, 19 F.3d 643 (3d Cir. 1994)
(unpublished table decision).  

      5 U.S.C. § 552(b)(4) (1994), as amended by Electronic Freedom of Infor-1

mation Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997).  
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authorizes an individual to obtain access to those federal records maintained un-
der the individual's name or personal identifier, subject to certain broad, 
system-wide exemptions.   If the Privacy Act had been regarded as an Exemp-174

tion 3 statute, records exempt from disclosure to first-party requesters under the
Privacy Act also would have been exempt under the FOIA; if not, requesters
would have been able to obtain information on themselves under the FOIA not-
withstanding that such information was exempt under the Privacy Act.  In the
early 1980's, the Department of Justice took the position that the Privacy Act was
an Exemption 3 statute within the first-party requester context.   When a conflict175

subsequently arose among the circuits that considered the proper relationship
between these two access statutes, the Supreme Court agreed to resolve the is-
sue.   However, these cases became moot when Congress, upon enacting the176

Central Intelligence Agency Information Act in 1984, explicitly provided that the
Privacy Act is not an Exemption 3 statute.   Thus, the Supreme Court dismissed177

the appeals in these cases and this issue has been placed entirely to rest.  178

EXEMPTION 4

Exemption 4 of the FOIA protects "trade secrets and commercial or financ-
ial information obtained from a person [that is] privileged or confidential."   This1

exemption is intended to protect the interests of both the government and
submitters of information.  Its existence encourages submitters to voluntarily
furnish useful commercial or financial information to the government and it
correspondingly provides the government with an assurance that such information
will be reliable.  The exemption also affords protection to those submitters who
are required to furnish commercial or financial information to the government by
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      704 F.2d 1280, 1288 (D.C. Cir. 1983). 2

      Id.  3

      Id.; see, e.g., Citizens Comm'n on Human Rights v. FDA, No. 92-5313, slip4

op. at 14 (C.D. Cal. May 10, 1993) ("information about how a pioneer drug
product is formulated, chemically composed, manufactured, and quality
controlled" held protectible as trade secrets), aff'd in part & remanded in part on
other grounds, 45 F.3d 1325 (9th Cir. 1995); Pacific Sky Supply, Inc. v. De-
partment of the Air Force, No. 86-2044, slip op. at 1-2 (D.D.C. Nov. 20, 1987)
(design drawings of airplane fuel pumps developed by private company and used
by Air Force held protectible as trade secrets), modifying (D.D.C. Sept. 29,
1987), on motion to amend judgment (D.D.C. Dec. 16, 1987); Yamamoto v. IRS,
No. 83-2160, slip op. at 2 (D.D.C. Nov. 16, 1983) (report on computation of
standard mileage rate prepared by private company and used by IRS held
protectible as trade secret); cf. Myers v. Williams, No. 92-1609 (D. Or. Apr. 21,
1993) (preliminary injunction granted to prevent FOIA requester from disclosing
trade secret acquired through mistaken, but nonetheless official, FOIA release)
(non-FOIA case).    

      Anderson v. HHS, 907 F.2d 936, 944 (10th Cir. 1990).  5
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safeguarding them from the competitive disadvantages that could result from
disclosure.  The exemption covers two broad categories of information in federal
agency records:  (1) trade secrets; and (2) information which is (a) commercial or
financial, and (b) obtained from a person, and (c) privileged or confidential.

Trade Secrets

For purposes of Exemption 4, the Court of Appeals for the District of
Columbia Circuit in Public Citizen Health Research Group v. FDA,  has adopted2

a narrow "common law" definition of the term "trade secret" that differs from the
broad definition used in the Restatement of Torts.  The D.C. Circuit's decision in
Public Citizen represented a distinct departure from what until then had been
almost universally accepted by the courts--that "trade secret" is a broad term
extending to virtually any information that provides a competitive advantage.  In
Public Citizen, the term "trade secret" was narrowly defined as "a secret, com-
mercially valuable plan, formula, process, or device that is used for the making,
preparing, compounding, or processing of trade commodities and that can be said
to be the end product of either innovation or substantial effort."   This definition3

requires that there be a "direct relationship" between the trade secret and the
productive process.   4

The Court of Appeals for the Tenth Circuit has expressly adopted the D.C.
Circuit's narrow definition of the term "trade secret," finding it "more consistent
with the policies behind the FOIA than the broad Restatement definition."   In so5

doing, the Tenth Circuit noted that adoption of the broader Restatement definition
"would render superfluous" the remaining category of Exemption 4 information
"because there would be no category of information falling within the latter"
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      Id. 6

      Id.  7

      Northwest Coalition for Alternatives to Pesticides v. Browner, 941 F. Supp.8

197, 201-02 (D.D.C. 1996).  

      See, e.g., Gulf & Western Indus. v. United States, 615 F.2d 527, 529 (D.C.9

Cir. 1979); Consumers Union v. VA, 301 F. Supp. 796, 802 (S.D.N.Y. 1969),
appeal dismissed as moot, 436 F.2d 1363 (2d Cir. 1971).  

      See, e.g., Cohen v. Kessler, No. 95-6140, slip op. at 9 (D.N.J. Nov. 25,10

1996) ("rat study's raw data" submitted to support application for approval of new
animal drug held "clearly commercial in nature" because data was "valuable to
[submitter's] business activities"); Bangor Hydro-Elec. Co. v. United States Dep't
of the Interior, No. 94-0173-B, slip op. at 7 (D. Me. Apr. 18, 1995) ("information
relating to proposed [land] usage charges would be `financial' as that term is
commonly understood"); Allnet Communication Servs. v. FCC, 800 F. Supp. 984,
988 (D.D.C. 1992), aff'd, No. 92-5351 (D.C. Cir. May 27, 1994); RMS Indus. v.
DOD, No. C-92-1545, slip op. at 6 (N.D. Cal. Nov. 24, 1992) (requested
"information is all financial because it directly reflects the financial capability of
the companies to perform" a government contract and was obtained "in the
bidding and award process"); ISC Group v. DOD, No. 88-631, slip op. at 7
(D.D.C. May 22, 1989); M/A-COM Info. Sys. v. HHS, 656 F. Supp. 691, 692
(D.D.C. 1986) (settlement negotiation documents reflecting "accounting and
other internal procedures" deemed "commercial" as submitter had "commercial
interest" in them); see also FOIA Update, Winter 1985, at 3-4 ("OIP Guidance: 
Protecting Intrinsic Commercial Value"); FOIA Update, Fall 1983, at 3-5 ("OIP
Guidance:  Copyrighted Materials and the FOIA").  But see Washington Research

(continued...)
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category that would be "outside" the reach of the trade secret category.   Like the6

D.C. Circuit, the Tenth Circuit was "reluctant to construe the FOIA in such a
manner."   7

This past year, the District Court for the District of Columbia, relying on
the Public Citizen definition of the term "trade secret," rejected an agency's
assertion of trade secret protection for "the common names and Chemical Ab-
stract System (CAS) numbers of the inert ingredients" contained in six pesticide
formulas, finding that disclosure of such "general identifying information about
inert ingredients" simply would not reveal the actual formulas for the pesticides.8

  
Commercial or Financial Information

The overwhelming bulk of Exemption 4 cases focus on whether the with-
held information falls within its second, much larger category.  To do so, the in-
formation must be commercial or financial, obtained from a person, and privi-
leged or confidential.9

If information relates to business or trade, courts have little difficulty in
considering it "commercial or financial."   The Court of Appeals for the Dis10
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(...continued)

Project, Inc. v. HEW, 504 F.2d 238, 244-45 (D.C. Cir. 1974) (scientific research
designs submitted in grant applications not "commercial" absent showing that the
research itself had any commercial character).     

      Public Citizen Health Research Group v. FDA, 704 F.2d 1280, 1290 (D.C.11

Cir. 1983) (citing Washington Post Co. v. HHS, 690 F.2d 252, 266 (D.C. Cir.
1982); Board of Trade v. Commodity Futures Trading Comm'n, 627 F.2d 392,
403 (D.C. Cir. 1980)).  

      American Airlines, Inc. v. National Mediation Bd., 588 F.2d 863, 870 (2d12

Cir. 1978); see also Hustead v. Norwood, 529 F. Supp. 323, 326 (S.D. Fla. 1981)
("information relating to the employment and unemployment of workers consti-
tutes commercial or financial information"); Brockway v. Department of the Air
Force, 370 F. Supp. 738, 740 (N.D. Iowa 1974) (reports generated by a
commercial enterprise "must generally be considered commercial information"),
rev'd on other grounds, 518 F.2d 1184 (8th Cir. 1975).  

      See Critical Mass Energy Project v. NRC, 975 F.2d 871, 880 (D.C. Cir.13

1992) (en banc) (safety reports submitted by nonprofit consortium of nuclear
power plants deemed "commercial in nature"); see also Sharyland Water Supply
Corp. v. Block, 755 F.2d 397, 398 (5th Cir. 1985) (audit reports submitted by
nonprofit water supply company deemed "clearly commercial"); American Air-
lines, 588 F.2d at 870 (employee "authorization cards" submitted by nonprofit
union deemed "commercial").   

      See Washington Post, 690 F.2d at 266; FOIA Update, Fall 1983, at 14.  But14

see Washington Post, 690 F.2d at 266 (list of nonfederal employment positions
held not "financial" within meaning of Exemption 4).  

      See, e.g., Landfair v. United States Dep't of the Army, 645 F. Supp. 325,15

327 (D.D.C. 1986).  
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trict of Columbia Circuit has firmly held that these terms should be given their
"ordinary meanings" and has specifically rejected the argument that the term
"commercial" be confined to records that "reveal basic commercial operations,"
holding instead that records are commercial so long as the submitter has a "com-
mercial interest" in them.   Similarly, in a case involving information submitted11

by a labor union, the Court of Appeals for the Second Circuit held that the term
"commercial" includes anything "pertaining or relating to or dealing with
commerce."   Indeed, commercial information can include even material submit-12

ted by a nonprofit entity.  13

Moreover, protection for financial information is not limited to economic
data generated solely by corporations or other business entities, but rather has
been held to apply to personal financial information as well.   Examples of items14

regarded as commercial or financial information include:  business sales statistics;
research data; technical designs; customer and supplier lists; profit and loss data;
overhead and operating costs; and information on financial condition.   15
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      See, e.g., Nadler v. FDIC, 92 F.3d 93, 95 (2d Cir. 1996) (term "person"16

includes "`an individual, partnership, corporation, association, or public or private
organization other than an agency'" (quoting definition found in Administrative
Procedure Act, 5 U.S.C. § 551(2) (1994))); Goldstein v. HHS, No. 92-2013, slip
op. at 4 (S.D. Fla. May 21, 1993) (magistrate's recommendation) ("the term `per-
son' encompasses individuals, partnerships, corporations, and associations"
(likewise quoting Administrative Procedure Act definition)), adopted (S.D. Fla.
July 21, 1993).

      See, e.g., Comstock Int'l, Inc. v. Export-Import Bank, 464 F. Supp. 804, 80617

(D.D.C. 1979) (corporation); Hustead v. Norwood, 529 F. Supp. 323, 326 (S.D.
Fla. 1981) (state government); Stone v. Export-Import Bank, 552 F.2d 132, 137
(5th Cir. 1977) (foreign government agency); see also Neal-Cooper Grain Co. v.
Kissinger, 385 F. Supp. 769, 776 (D.D.C. 1974) (foreign government or
instrumentality); Bangor Hydro-Elec. Co. v. United States Dep't of the Interior,
No. 94-0173-B, slip op. at 7 (D. Me. Apr. 18, 1995) ("parties do not contest that
the Penobscot Nation is a `person' for purposes of exemption 4" (citing Indian
Law Resource Ctr. v. Department of the Interior, 477 F. Supp. 144, 146 (D.D.C.
1979) ("The Hopi Tribe, as a corporation that is not part of the Federal
Government, is plainly a person within the meaning of the Act."))).   

      See Allnet Communication Servs. v. FCC, 800 F. Supp. 984, 988 (D.D.C.18

1992) ("person" under Exemption 4 "refers to a wide range of entities including
corporations, associations and public or private organizations other than
agencies"), aff'd, No. 92-5351 (D.C. Cir. May 27, 1994); see also, e.g., Board of
Trade v. Commodity Futures Trading Comm'n, 627 F.2d 392, 404 (D.C. Cir.
1980); Buffalo Evening News, Inc. v. SBA, 666 F. Supp. 467, 469 (W.D.N.Y.
1987); Consumers Union v. VA, 301 F. Supp. 796, 803 (S.D.N.Y. 1969), appeal
dismissed as moot, 436 F.2d 1363 (2d Cir. 1971).  

      See Federal Open Mkt. Comm. v. Merrill, 443 U.S. 340, 360 (1979); accord19

Morrison-Knudsen Co. v. Department of the Army of the United States, 595 F.
Supp. 352, 354-56 (D.D.C. 1984), aff'd, 762 F.2d 138 (D.C. Cir. 1985).  
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Obtained from a "Person"

The second of Exemption 4's specific criteria, that the information be
"obtained from a person," is quite easily met in almost all circumstances.  The
term "person" refers to a wide range of entities,  including corporations, state16

governments, agencies of foreign governments, and Native American tribes or
nations.   The courts have held, however, that information generated by the17

federal government is not "obtained from a person" and is therefore excluded
from Exemption 4's coverage.   Such information might possibly be protectible18

under Exemption 5, though, which incorporates a qualified privilege for sensitive
commercial or financial information generated by the government.   (For a19

further discussion of the "commercial privilege," see Exemption 5, Other
Privileges, below.)    

Documents prepared by the government can still come within Exemption 4,
however, if they simply contain summaries or reformulations of information
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      See, e.g., Gulf & Western Indus. v. United States, 615 F.2d 527, 529-3020

(D.C. Cir. 1979) (contractor information contained in agency audit report);
Matthews v. United States Postal Serv., No. 92-1208-CV-W-8, slip op. at 6 (W.D.
Mo. Apr. 15, 1994) (technical drawings prepared by agency personnel, but based
upon information supplied by computer company); Mulloy v. Consumer Prod.
Safety Comm'n, No. 85-645, slip op. at 2 (S.D. Ohio Aug. 2, 1985) (man-
ufacturing and sales data compiled in Establishment Inspection Report prepared
by Commission investigator after on-site visit to plant), aff'd, No. 85-3720 (6th
Cir. July 22, 1986); BDM Corp. v. SBA, 2 Gov't Disclosure Serv. (P-H) ¶ 81,044,
at 81,121 (D.D.C. Dec. 4, 1980) (contractor information contained in agency
documents).  

      See Silverberg v. HHS, No. 89-2743, slip op. at 6 (D.D.C. June 14, 1991),21

appeal dismissed per stipulation, No. 91-5255 (D.C. Cir. Sept. 2, 1993); Daniels
Mfg. Corp. v. DOD, No. 85-291, slip op. at 4 (M.D. Fla. June 3, 1986).  But see
Consumers Union, 301 F. Supp. at 803 (when product testing was actually
performed by government personnel, using their expertise and government
equipment, resulting data held not "obtained from a person" for purposes of
Exemption 4).  

      See, e.g., GSA v. Benson, 415 F.2d 878, 881 (9th Cir. 1969).  22

      See, e.g., Sterling Drug, Inc. v. FTC, 450 F.2d 698, 709 (D.C. Cir. 1971);23

M.A. Schapiro & Co. v. SEC, 339 F. Supp. 467, 471 (D.D.C. 1972).  

      498 F.2d 765 (D.C. Cir. 1974).  24

      Id. at 766.  25
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supplied by a source outside the government.   Moreover, the mere fact that the20

government supervises or directs the preparation of information submitted by
sources outside the government does not preclude that information from being
"obtained from a person."21

 
"Confidential" Information

The third requirement of Exemption 4 is met if information is "privileged
or confidential."  By far, most Exemption 4 litigation has focused on whether or
not requested information is "confidential" for purposes of Exemption 4.  In
earlier years, courts based the application of Exemption 4 upon whether there was
a promise of confidentiality by the government to the submitting party,  or22

whether the information was of the type not customarily released to the public by
the submitter.    23

These earlier tests were then superseded by the rule of National Parks &
Conservation Ass'n v. Morton,  long considered to be the leading case on the is-24

sue, which significantly altered the test for confidentiality under Exemption 4.  In
National Parks, the Court of Appeals for the District of Columbia Circuit held
that the test for confidentiality was an objective one.   Thus, whether information25

would customarily be disclosed to the public by the person from whom it was
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      Id. at 767.  26

      See Washington Post Co. v. HHS, 690 F.2d 252, 268 (D.C. Cir. 1982)27

(citing National Parks, 498 F.2d at 766).  

      498 F.2d at 770.  28

      Id. at 770 n.17.  29

      931 F.2d 939, 948 (D.C. Cir.) (Randolph & Williams, JJ., concurring),30

vacated & reh'g en banc granted, 942 F.2d 799 (D.C. Cir. 1991), grant of
summary judgment to agency aff'd en banc, 975 F.2d 871 (D.C. Cir. 1992). 

      931 F.2d at 948.  31

      Id.  32
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obtained was not considered dispositive.   Likewise, an agency's promise that26

information would not be released was not considered dispositive.   Instead, the27

D.C. Circuit declared in National Parks that the term "confidential" should be
read to protect governmental interests as well as private ones, according to the
following two-part test:

 To summarize, commercial or financial matter is "confiden-
tial" for purposes of the exemption if disclosure of the information is
likely to have either of the following effects:  (1) to impair the
Government's ability to obtain necessary information in the future; or
(2) to cause substantial harm to the competitive position of the
person from whom the information was obtained.   28

These two principal Exemption 4 tests, which apply disjunctively, have
often been referred to in subsequent cases as the "impairment prong" and the
"competitive harm prong."  In National Parks, the D.C. Circuit expressly reserved
the question of whether any other governmental interests--such as compliance or
program effectiveness--might also be embodied in a "third prong" of the exemp-
tion.   (For a further discussion of this point, see Exemption 4, Third Prong of29

National Parks, below.)     

Five years ago, in a surprising development, D.C. Circuit Court Judge
Randolph, joined by Circuit Court Judge Williams, suggested in a concurring
opinion in Critical Mass Energy Project v. NRC, that if it were a question of first
impression, they would "apply the common meaning of [the word] `confidential'
and [would] reject" the National Parks test altogether.   Judges Randolph and30

Williams contended that there was no "legitimate basis" for the D.C. Circuit's
addition of "some two-pronged `objective' test" for determining if material was
"confidential" in light of the unambiguous language of the exemption.   Nev-31

ertheless, they recognized that they "were not at liberty" to apply their "common
sense" definition because the D.C. Circuit had "endorsed the National Parks
definition many times," thus compelling them to follow it as well.   Accordingly,32

the government petitioned for, and was granted, an en banc rehearing in Critical
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      942 F.2d 799 (D.C. Cir. 1991).  33

      See FOIA Update, Fall 1992, at 1.  34

      975 F.2d 871, 877 (D.C. Cir. 1992).  35

      See id. at 875.  36

      Id.    37

      Id. at 876-77 (quoting Patterson v. McLean Credit Union, 491 U.S. 164, 17338

(1989)).  

      Id. at 875.  39

      Id. at 871, 879.    40

      507 U.S. 984 (1993).  41

      See FOIA Update, Spring 1993, at 1.  42
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Mass  so that the full D.C. Circuit could have an opportunity to consider whether33

the definition of confidentiality set forth in National Parks--and followed by the
panel majority in Critical Mass--was indeed faithful to the language and
legislative intent of Exemption 4.   34

In August of 1992, the D.C. Circuit issued its en banc decision in Critical
Mass.  After examining the "arguments in favor of overturning National Parks,
[the court] conclude[d] that none justifies the abandonment of so well established
a precedent."   This ruling was founded on the principle of stare decisis--which35

counsels against the overruling of an established precedent.   The D.C. Circuit36

determined that "[i]n obedience to" stare decisis, it would not "set aside circuit
precedent of almost twenty years' standing."   In so holding, it noted the37

"widespread acceptance of National Parks by [the] other circuits," the lack of any
subsequent action by Congress that would remove the "`conceptual
underpinnings'" of the decision, and the fact that the test had not proven to be "so
flawed that [the court] would be justified in setting it aside."   38

Although the National Parks test for confidentiality under Exemption 4 was
thus reaffirmed, the full D.C. Circuit went on to "correct some misunderstandings
as to its scope and application."   Specifically, the court "confined" the reach of39

National Parks and established an entirely new standard to be used for
determining whether information "voluntarily" submitted to an agency is
"confidential."   The United States Supreme Court declined to review the D.C.40

Circuit's en banc decision  and it now stands as the leading Exemption 4 case on41

this issue.42

The Critical Mass Decision

Through its en banc decision in Critical Mass Energy Project v. NRC, a
seven-to-four majority of the Court of Appeals for the District of Columbia Cir-
cuit established two distinct standards to be used in determining whether com-
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      975 F.2d 871, 879 (D.C. Cir. 1992). 43

      498 F.2d 765, 770 (D.C. Cir. 1974).  44

      975 F.2d at 880.  45

      Id. at 879; accord Bartholdi Cable Co. v. FCC, 114 F.3d 274, 281 (D.C. Cir.46

1997) ("The test for whether information is `confidential' depends in part on
whether the information was voluntarily or involuntarily disclosed to the
government.") (non-FOIA case brought under Administrative Procedure Act).    

      Critical Mass, 975 F.2d at 877-79.  47

      Id.  48

      Id. at 878.  49

      Id.  50

      Id.  51
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mercial or financial information submitted to an agency is "confidential" under
Exemption 4.   Specifically, the tests for confidentiality set forth in National43

Parks & Conservation Ass'n v. Morton,  were confined "to the category of cases44

to which [they were] first applied; namely, those in which a FOIA request is
made for financial or commercial information a person was obliged to furnish the
Government."   The D.C. Circuit announced an entirely new test for the pro-45

tection of information that is "voluntarily" submitted:  Such information is now
categorically protected provided it is not "customarily" disclosed to the public by
the submitter.  46

In reaching this result, the D.C. Circuit first examined the bases for its deci-
sion in National Parks and then identified various interests of both the gov-
ernment and submitters of information that are protected by Exemption 4.   By47

so doing, it found that different interests are implicated depending upon whether
the requested information was submitted voluntarily or under compulsion.   As to48

the government's interests, the D.C. Circuit found, when submission of the
information is "compelled" by the government the interest protected by nondis-
closure is that of ensuring the continued reliability of the information.   On the49

other hand, it concluded, when information is submitted on a "voluntary" basis,
the governmental interest protected by nondisclosure is that of ensuring the
continued and full availability of the information.50

The D.C. Circuit found that this same dichotomy between compelled and
voluntary submissions applies to the submitter's interests as well:  When sub-
mission of information is compelled, the harm to the submitter's interest is the
"commercial disadvantage" that is recognized under the National Parks "com-
petitive injury" prong.   When information is volunteered, on the other hand, the51

exemption recognizes a different interest of the submitter--that of protecting
information that "for whatever reason, `would customarily not be released to the
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      Id. (citing Sterling Drug, Inc. v. FTC, 450 F.2d 698, 709 (D.C. Cir. 1971)).  52

      Id. at 879 (citing United States Dep't of Justice v. Reporters Comm. for53

Freedom of the Press, 489 U.S. 749 (1989)).  

      Id.  54

      Id.  55

      Id.  But see Lee v. FDIC, 923 F. Supp. 451, 454 (S.D.N.Y. 1996) (misstating56

(and consequently misapplying) Critical Mass test for withholding voluntary
submissions as including additional requirement that "disclosure would likely
impair the government's ability to obtain necessary information in the future").   

      975 F.2d at 879.   57

      Id. at 880 (citing first district court decision and first panel decision in58

Critical Mass, which recognized that submitter made reports available on confi-
dential basis to individuals and organizations involved in nuclear power produc-
tion process pursuant to explicit nondisclosure policy).  

      Id. 59
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public by the person from whom it was obtained.'"52

Having delineated these various interests that are protected by Exemption
4, the D.C. Circuit then noted that the Supreme Court had "encouraged the de-
velopment of categorical rules" in FOIA cases "whenever a particular set of facts
will lead to a generally predictable application."   The court found that the53

circumstances of the Critical Mass case--which involved voluntarily submitted
reports--lent themselves to such "categorical" treatment.  54

Accordingly, the D.C. Circuit held that it was reaffirming the National
Parks test for "determining the confidentiality of information submitted under
compulsion," but was announcing a categorical rule for the protection of informa-
tion provided on a voluntary basis.   It declared that such voluntarily provided55

information is "`confidential' for the purpose of Exemption 4 if it is of a kind that
would customarily not be released to the public by the person from whom it was
obtained."   It also emphasized that this categorical test for voluntarily submitted56

information is "objective" and that the agency invoking it "must meet the burden
of proving the provider's custom."57

Applying this test to the information at issue in the Critical Mass case, the
D.C. Circuit agreed with the district court's conclusion that the reports were
commercial in nature, that they were provided to the agency on a voluntary basis,
and that the submitter did not customarily release them to the public.   Thus, the58

reports were found to be confidential and exempt from disclosure under this new
test for Exemption 4.59

The D.C. Circuit concluded its opinion by observing the objection raised by
the requester in the case that the new test announced by the court "may lead gov-
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      Id. 60

      Id.; see Animal Legal Defense Fund v. Secretary of Agric., 813 F. Supp.61

882, 892 (D.D.C. 1993) (based upon this holding in Critical Mass, court found
that there was "nothing" it could do, "however much it might be inclined to do
so," to upset agency regulations that permitted regulated entities to keep docu-
ments "on-site," outside possession of agency, and thus unreachable under FOIA)
(non-FOIA case brought under Administrative Procedure Act), vacated for lack of
standing sub nom. Animal Legal Defense Fund, Inc. v. Espy, 53 F.3d 363 (D.C.
Cir. 1994).  

      975 F.2d 871 (D.C. Cir. 1992) (en banc). 62

      See FOIA Update, Spring 1993, at 3-5 ("OIP Guidance:  The Critical Mass63

Distinction Under Exemption 4"); see also id. at 6-7 ("Exemption 4 Under
Critical Mass:  Step-By-Step Decisionmaking"); accord McDonnell Douglas
Corp. v. NASA, 895 F. Supp. 316, 317-18 (D.D.C. 1995) (noting that "[a]lthough
no bright line rule exists for determining voluntariness, examination of the
Critical Mass opinion sheds light on the type of information the D.C. Circuit
Court contemplated as being voluntary") (reverse FOIA suit), aff'd on other
grounds, No. 95-5290 (D.C. Cir. Sept. 17, 1996). 

      See FOIA Update, Spring 1993, at 5.  64
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ernment agencies and industry to conspire to keep information from the public by
agreeing to the voluntary submission of information that the agency has the
power to compel."   The court dismissed this objection on the grounds that there60

is "no provision in FOIA that obliges agencies to exercise their regulatory
authority in a manner that will maximize the amount of information that will be
made available to the public through that Act" and that it did not "see any reason
to interfere" with an agency's "exercise of its own discretion in determining how
it can best secure the information it needs."61

Applying Critical Mass

The pivotal issue that has arisen as a result of the decision in Critical Mass
Energy Project v. NRC,  is the distinction that the court drew between62

information "required" to be submitted to an agency and information provided
"voluntarily."  Although the Court of Appeals for the District of Columbia Circuit
never expressly articulated a definition of these two terms in its opinion in
Critical Mass, the Department of Justice has issued policy guidance on this
subject based upon an extensive analysis of the underlying rationale of the D.C.
Circuit's decision, as well as several other indications of the court's intent.   63

The Department of Justice has concluded that a submitter's voluntary
participation in an activity--such as seeking a government contract or applying for
a grant or a loan--does not govern whether any submissions made in connection
with that activity are likewise "voluntary."   Rather than examining the nature of64

a submitter's participation in an activity, agencies are advised to focus on whether
submission of the information at issue was required by those who chose to
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      See id.; see also id. at 1 (pointing to significance of this guidance to procure-65

ment process and its development in coordination with Office of Federal
Procurement Policy).  

      See id.; accord Lykes Bros. S.S. Co. v. Pena, No. 92-2780, slip op. at 8-1166

(D.D.C. Sept. 2, 1993) (submission "compelled" both by agency statute and by
agency letter sent to submitters) (reverse FOIA suit).  

      See FOIA Update, Spring 1993, at 5; accord Government Accountability67

Project v. NRC, No. 86-1976, slip op. at 12 (D.D.C. July 2, 1993) (dicta).    

      See FOIA Update, Spring 1993, at 1; accord Attorney General's Memo-68

randum for Heads of Departments and Agencies regarding the Freedom of Infor-
mation Act (Oct. 4, 1993), reprinted in FOIA Update, Summer/Fall 1993, at 4-5
(establishing "foreseeable harm" standard governing use of FOIA exemptions);
see also FOIA Update, Spring 1994, at 3.  

      Lykes, No. 92-2780, slip op. at 9 (D.D.C. Sept. 2, 1993). 69

      Id.; accord FOIA Update, Spring 1993, at 3-5; see also Lee v. FDIC, 923 F.70

Supp. 451, 454 (S.D.N.Y. 1996) (when documents were "required to be
submitted" in order to get government approval to merge two banks, court rejects
agency's attempt to nonetheless characterize submission as "voluntary"). 
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participate.   The Department of Justice's policy guidance also points out that65

information can be "required" to be submitted by a broad range of legal
authorities, including informal mandates that call for submission as a condition of
doing business with the government.   Furthermore, the existence of agency66

authority to require submission of information does not automatically mean such
a submission is "required"; the agency authority must actually be exercised in
order for a particular submission to be deemed "required."   The net effect under67

this guidance is that most submissions considered by agencies under Exemption 4
will be considered to be "required" and so will not qualify for the broader
protection afforded to "voluntary" submissions under Critical Mass.   68

There now have been numerous cases in which courts have applied the
Critical Mass distinction between "voluntary" and "required" submissions.  In one
of the first such cases, involving an application for approval to transfer a contract,
the District Court for the District of Columbia found that the submission had been
required both by the agency's statute--which did not, on its face, apply to the
submission at issue, but was found to apply based upon the agency's longstanding
practice of interpreting the statute more broadly--and by the agency's letter to the
submitters which required them to "submit the documents as a condition
necessary to receiving approval of their application."   Using the same approach69

as the Department of Justice's Critical Mass guidance, the court specifically held
that "[u]nder Critical Mass, submissions that are required to realize the benefits of
a voluntary program are to be considered mandatory."   Similarly, when the FDA70

conditioned its approval of a new drug on the manufacturer's submission of a
post-marketing study, the protocol for that study (i.e., its design, hypotheses, and
objectives) was deemed a required submission--even in the absence of agency
regulations requiring manufacturers to conduct such post-marketing studies--
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      Public Citizen Health Research Group v. FDA, 964 F. Supp. 413, 414 n.171
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      AGS Computers, Inc. v. United States Dep't of Treasury, No. 92-2714, slip72

op. at 10 (D.N.J. Sept. 16, 1993).   

      Id. at 9, 10.   73

      Id. at 10.   74
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because submission for that particular manufacturer had, in fact, been "necessary
in order to obtain FDA approval" for the drug and that rendered it "required."  71

In another case which also used the same approach as the Department of
Justice's Critical Mass guidance, the District Court for the District of New Jersey
found that when a submitter provided documents to agency officials during a
meeting concerning its tax status, it did so voluntarily, because "if the submission
of the documents were obligatory, there would be a controlling statute, regulation
or written order."   In the absence of any such "mandate," the court concluded72

that the submission was voluntary.   73

In that case, the court rejected an argument advanced by the requester that
despite the absence of a mandate requiring the submission, the court should "rule
as a matter of law" that the documents were "required" to be submitted because
submission was for the "benefit" of the submitter.   Finding that such an74

approach "results in putting the cart before the horse," the court noted that in
Critical Mass, the D.C. Circuit decided first whether a submission was voluntary
and only then did it apply the "less stringent standard for nondisclosure under the
FOIA as an incentive for voluntary submitters to provide accurate and reliable
information."   The requester's proposed test was "flawed," the court found,75

because it relied "too heavily on hindsight" and the court could "envision cases
where someone at the time of submitting the documents is clearly doing so on a
voluntary basis, but when a benefit analysis . . . is performed thereafter, the
incorrect result is reached that the submission was compulsory."     76

A submission was found to be "voluntary" in another case where the re-
quester sought copies of the comments a submitter had provided the agency in
response to the notice it had been given concerning a FOIA request that had been
made for its information.   In finding that such comments had been "voluntarily77

submitted" to the agency, the court focused on the agency's submitter-notice
regulations and found that they "clearly did not require . . . [the submitter] to
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      Minntech Corp. v. HHS, No. 92-2720, slip op. at 8 (D.D.C. Nov. 17, 1993).  82

      Id.  83

      McDonnell Douglas Corp. v. EEOC, 922 F. Supp. 235, 242 (E.D. Mo. 1996)84
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provide any comments whatsoever."   The court noted that under those regu-78

lations, the failure to submit objections to the disclosure of requested information
did "not constitute a waiver" and that the agency was still obligated to review the
information to determine whether release was appropriate.   The court went on to79

note that "[t]he regulations do prescribe the content of any comments submitted,
but they in no way require the submission of comments."   The court thus80

utilized, without reference to any authority, an approach that is inconsistent with
the Department of Justice's Critical Mass guidance--perhaps because its ruling
was primarily influenced by what the court perceived as the relatively weak
"requirement" for submission embodied in the agency's submitter-notice
regulations.      81

  In a second case that turned on the wording of an agency's regulation, the
same court found that the agency had demonstrated that the submission of infor-
mation by kidney dialysis centers was voluntary and that the regulation relied on
by the requester--in support of its contention that the submission was required--
did not actually "require" the centers "to provide any particular information" and
instead merely stated, "without further elaboration," that information "must be
provided in the manner specified" by the agency's Secretary.   In that regard, the82

court found persuasive the agency's declaration that stated "unequivocally that the
information was produced voluntarily and not subject to a statutory
requirement."83

In a ruling that arguably takes the characterization of "voluntary" to its
outermost reaches, the District Court for the Eastern District of Missouri held that
a submission was voluntary even though the agency not only had the authority to
issue a subpoena for the documents, but had in fact exercised that authority by
actually issuing such a subpoena.   The court flatly rejected the agency's84

argument that the issuance of the subpoena rendered the submission "required,"
finding that that "conclusion ignore[d] the fact that subpoenaed parties may
challenge [the subpoena], both administratively and through objections to
enforcement proceedings."   Although no challenge to the subpoena was actually85

brought, the court found it "highly likely" that such a challenge would have been
successful given the fact that the court had previously ruled that the same
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      Martin Marietta Corp. v. Dalton, No. 94-2702, 1997 WL 459831, at *288

(D.D.C. Aug. 8, 1997) (reverse FOIA suit); McDonnell Douglas, 895 F. Supp. at
317-18; McDonnell Douglas Corp. v. NASA, 895 F. Supp. 319, 325-26 (D.D.C.
1995) (reverse FOIA suit), vacated as moot, No. 95-5288 (D.C. Cir. Apr. 1,
1996); CC Distribs. v. Kinzinger, No. 94-1330, slip op. at 8-9 (D.D.C. June 28,
1995) (reverse FOIA suit); Chemical Waste Management, Inc. v. O'Leary, No.
94-2230, slip op. at 8-9 (D.D.C. Feb. 28, 1995) (reverse FOIA suit).  

      Chemical Waste, No. 94-2230, slip op. at 8 (D.D.C. Feb. 28, 1995).   89

      CC Distribs., No. 94-1330, slip op. at 8-9 (D.D.C. June 28, 1995). 90

      McDonnell Douglas, 895 F. Supp. at 325. 91

      Id.  92

      Id.  93
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documents were privileged and hence did not have to be disclosed to private
parties who were in litigation with the submitter.   "This," the court declared,86

"shows that the production in fact was voluntary, not required."   87

Significantly, the District Court for the District of Columbia has issued five
decisions which all hold--consistent with the approach taken in the Department of
Justice's policy guidance on this issue--that prices submitted in conjunction with a
government contract are "required" submissions.   In the first of these decisions,88

the court held that the submitter "had no choice but to submit the unit price infor-
mation once it chose to submit its proposal," as the terms of the Request for Pro-
posals (RFP) "compelled [it] to submit its unit prices."   Relying on that decision,89

the court reiterated in the next case that a contract "bidder only provides
confidential information because the agency requires it [and that] once a firm has
elected to bid, it must submit the mandatory information if it hopes to win the
contract."   90

In the third decision, the court again relied on the terms of the agency's
RFP which, it noted, "used language of compulsion in reference to pricing infor-
mation."   There, the court also rejected as "temptingly simple" the submitter's91

argument that because it "did not have to enter into a contract, no information
within the contract [should] be considered mandatory."   This "rather simplistic92

approach" was flatly rejected by the court as it "would result in classifying all
government contractors as per se volunteers whose pricing information could
easily be withheld from the public domain."   93

In the fourth decision, after analyzing the Critical Mass decision, the court
expressly concluded "as a matter of law" that "the price elements necessary to
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win a government contract are not voluntary."   Once again faced with an94

argument by the submitter that its submission of a proposal and its entry into a
government contract were "obviously voluntary acts," the court found that such
contentions were simply "inapposite."   Declaring that "no one disputes that the95

process of offer and acceptance giving rise to contractual obligations is
voluntary," the court held that the "focal point" must be "the information itself"
and that there was no question that the agency "required that the contract itemize
the prices for specific services."   The court then went on to somewhat sar-96

castically note that the submitter was "not doing the government a favor by
providing the most basic information in a contract--price," and observed that if
"contractors want to win lucrative government contracts they must provide
[agencies] with specific pricing elements for their goods and services."   97

Finally, in the last of these decisions, the court held that although the D.C.
Circuit "has yet to address the issue, district court precedent in this Circuit
uniformly and firmly points to the conclusion that the financial/commercial
information found in the [submitter's] contracts was `required' in the National
Parks sense of the term by Federal Acquisition Regulations . . . and therefore
[was] subject to the National Parks test."   In so holding, the district court again98

noted that "[w]hether to compete for [the agency's] business at all was, of course,
[the submitter's] option, but having elected to do so it was required to submit the
information [the agency] insisted on having if it hoped to win the contract."99

The District Court for the District of Colorado likewise has ruled that a
contract submission was "not voluntarily provided" and that, as a consequence,
the greater protection afforded by Critical Mass for such submissions was not ap-
plicable.   In so holding, the court there also specifically rejected the argument100

advanced by the submitter that because it had "voluntarily entered into the con-
tract with the Government" the contract submission should be considered "vol-
untary."   In contrast, two cases decided in the Eastern District of Virginia in the101

immediate aftermath of Critical Mass reached the opposite conclusion and held
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      Environmental Tech., 822 F. Supp. at 1229 (summarily declaring that102
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voluntarily submitted); Cohen, Dunn & Sinclair, P.C. v. GSA, No. 92-0057-A,
transcript at 28 (E.D. Va. Sept. 10, 1992) (bench order) (same).

      Comdisco, Inc. v. GSA, 864 F. Supp. 510, 517 n.8 (E.D. Va. 1994) (reverse103

FOIA suit) (denigrating Environmental Tech., Inc. v. EPA, 822 F. Supp. 1226,
1229 (E.D. Va. 1993) (reverse FOIA suit)); accord FOIA Update, Spring 1993, at
5 (same).    

      McDonnell Douglas Corp. v. NASA, No. 92-5342, slip op. at 2 (D.C. Cir.104

Feb. 14, 1994). 

      McDonnell Douglas, 895 F. Supp. at 318. 105

      Alexander & Alexander Servs. v. SEC, No. 92-1112, slip op. at 17 (D.D.C.106

Oct. 19, 1993) (reverse FOIA suit), appeal dismissed, No. 93-5398 (D.C. Cir. Jan.
4, 1996).  

      Cortez III Serv. Corp. v. NASA, 921 F. Supp. 8, 12 (D.D.C. 1996) (reverse107

FOIA suit), appeal dismissed voluntarily, No. 96-5163 (D.C. Cir. July 3, 1996).  
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that contract submissions were voluntarily provided.   (As noted below,102

however, one of those cases was later expressly disclaimed by a subsequent court
in that same district for failing to provide any justification whatsoever for its
conclusion. )  103

A case involving government contract prices did reach the D.C. Circuit--
after having been decided by the lower court prior to the Critical Mass decision--
but the D.C. Circuit elected not to opine on the meaning of its decision in Critical
Mass, or its applicability to government contract submissions, and instead
remanded the case to the district court with instructions for that court to "reex-
amine the applicability of exemption 4 to the contract prices at issue under our
holding in Critical Mass."   (On remand, the district court found Critical Mass to104

be inapplicable to a government contract submission. )  Similarly, another case105

was remanded back to the agency--which had made its Exemption 4 determina-
tion prior to the issuance of Critical Mass--so that any voluntarily submitted
information could be identified and then analyzed under the Critical Mass
standards.   106

In the first decision of its kind, the District Court for the District of Co-
lumbia differentiated between discrete items contained in a government contract
and found that General and Administrative (G & A) rate ceilings were voluntarily
provided to the government even though submission of actual G & A rates was
"undisputed[ly] . . . a mandatory component" of an offeror's submission.   In so107

holding, the court rejected the agency's argument that because "submission of a
cost proposal, including actual G & A rates was mandatory in order to compete
for the contract," the G & A rate ceilings--which had been requested by the
contracting officer during negotiations--"were also a mandatory part of the cost
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      See Thomas v. Weise, No. 91-3278, slip op. at 6 (D.D.C. Oct. 7, 1994)110

(requester did "not dispute that the documents were voluntarily submitted"); All-
net Communication Servs. v. FCC, 800 F. Supp. 984, 990 (D.D.C. 1992) ("[t]o
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      See Africa Fund v. Mosbacher, No. 92-289, slip op. at 15-16 & n.3111

(S.D.N.Y. May 26, 1993) (information concerning export license applications
required to be submitted); Citizens Comm'n on Human Rights v. FDA, No. 92-
5313, slip op. at 15 (C.D. Cal. May 10, 1993) (information concerning New Drug
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grounds, 45 F.3d 1325 (9th Cir. 1995).  

      Allnet Communications Servs. v. FCC, No. 92-5351, slip op. at 3 (D.C. Cir.112

May 27, 1994) (finding no error in lower court first concluding that requested
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      Government Accountability, No. 86-1976, slip op. at 2 (D.D.C. July 2,113

1993).  

      Id. at 10.  114
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proposal."   Because the contract solicitation was "silent as to G & A rate108

ceilings," and in the absence of any firm evidence that the submitter "was
required to provide G & A rate ceilings in order to continue to compete for the
contract," the court concluded that their submission had been voluntary.   109

There have been other cases decided subsequent to Critical Mass that have
applied the new voluntary/required distinction, but they have done so without
setting forth any rationale or analysis for their conclusions on this pivotal issue. 
Instead, the information at issue was summarily found either to have been
voluntarily provided  or, conversely, to have been required to be submitted.  110         111

The D.C. Circuit had occasion to review one of these cases on appeal, but its
unpublished opinion did not provide any further guidance on the Critical Mass
distinction and instead merely affirmed the lower court's already terse decision on
that point.   112

In a case involving rather unusual factual circumstances, the District Court
for the District of Columbia discussed the applicability of the Critical Mass
distinction to documents that had been provided to the agency not by their
originator, but as a result of the unauthorized action of a confidential source.  113

Although these documents were not actually at issue in the case, the court
nevertheless elected to analyze their status under Critical Mass.   The court first114

noted that the decision in Critical Mass provided it with "little guidance" as those
documents "had been produced voluntarily by the originator, without any
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intervening espionage."   The court nevertheless opined that in its case "the115

secret, unauthorized delivery" of the documents at issue made the submission
"`involuntary' in the purest sense," but that application of the "more stringent
standard for involuntary transfer would contravene the spirit" of Critical Mass.  116

Thus, the court declared that in such circumstances the proper test for
determining the confidentiality of the documents should be the "more permissive
standard" of Critical Mass, i.e., protection would be afforded if the information
was of a kind that is not customarily released to the public by the submitter.   117

Interestingly, the District Courts for the District of Maine and the Eastern
District of Virginia both have expressly declined to consider the possible appli-
cability of Critical Mass to the information at issue because the Critical Mass
distinction has not yet been adopted by their respective courts of appeal.   In so118

holding, the District Court for the Eastern District of Virginia noted that although
a previous decision arising out of that same district had, in fact, "adopted the
Critical Mass test," that earlier opinion "provided little justification for its con-
clusion" and the court "decline[d] to follow" it.   119

Using a slightly different approach, the District Court for the Southern
District of New York declared that it "need not decide whether Critical Mass is
governing law in the Second Circuit" because the records at issue--which were
acquired by the FDIC by operation of law when it became receiver of a failed
financial institution--were "not produced voluntarily [and so] the Critical Mass
standard simply [did] not apply."   On appeal, the Court of Appeals for the120

Second Circuit agreed with the lower court on this point, stating that because the
records at issue were not provided voluntarily, the Critical Mass test was
"irrelevant to the issue presented" by the appeal.   Similarly, the Court of121

Appeals for the Ninth Circuit recently observed that the Critical Mass distinction
between voluntary and required submissions "becomes relevant only when
information is submitted to the government voluntarily."   Finding that the122

records at issue in the case before it were required to be submitted by the terms of
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centers would release to the public."); Government Accountability, No. 86-1976,
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"unavailable to the public"); Environmental Tech., 822 F. Supp. at 1229 (it is
"readily apparent that the information is of a kind that [the submitter] would not
customarily share with its competitors or with the general public"); Cohen, Dunn,
No. 92-0057-A, transcript at 27 (E.D. Va. Sept. 10, 1992) (pricing information "is
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which it is obtained"); Harrison v. Lujan, No. 90-1512, slip op. at 1 (D.D.C. Dec.
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would not customarily make available to the public"); Allnet, 800 F. Supp. at 990
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release the information to the public").  

      AGS, No. 92-2714, slip op. at 11 (D.N.J. Sept. 16, 1993). 127
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the agency's contract solicitation, the Ninth Circuit declared that in light of that
fact, it "need not address" the Critical Mass distinction.   123

Under Critical Mass, once information is determined to be voluntarily pro-
vided, it is afforded protection as "confidential" information "if it is of a kind that
would customarily not be released to the public by the person from whom it was
obtained."   The D.C. Circuit observed in Critical Mass that this test was124

"objective" and that the agency invoking it "must meet the burden of proving the
provider's custom."   The subsequent cases that have applied 125

this "customary treatment" standard to information found to have been voluntarily
submitted typically contain only perfunctory discussions of the showing
necessary to satisfy it.   126

Nevertheless, in one case the court did identify the evidence that had been
provided to demonstrate the submitter's customary treatment--specifically, a
consulting contract, a protective order, and markings on the documents--and the
court deemed that evidence "most persuasive."   Similarly, evidence given in127

another case to show customary treatment was identified as the submitter's
practice of "carefully guard[ing]" disclosure of the documents "even within the
corporate structure," the markings on the documents, and the fact that the
company "strenuously, and successfully, opposed their production in discovery in
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Guard, No. 93-00986, slip op. at 9 (D. Haw. Jan. 28, 1994) (although not
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to release voluntarily submitted safety report that was provided to agency in effort
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(denying motion for preliminary injunction in reverse FOIA suit), dismissed per
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      Cohen, Dunn, No. 92-0057-A, transcript at 27 (E.D. Va. Sept. 10, 1992).133

      See 975 F.2d at 880 (specifically citing to lower court decision that noted134

records had been provided to numerous interested parties under nondisclosure
agreements, but had not been provided to public-at-large); accord FOIA Update,
Spring 1993, at 7 (advising agencies that customary treatment standard allows
submitter to have made some disclosures of information, provided such dis-
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multiple civil cases."   In yet another case, the court provided some useful128

elaboration on this issue by specifically noting and then rejecting, as "vague
hearsay," the requester's contention that there had been "prior, unrestricted
disclosure" of the information at issue.   In so doing, the court expressly found129

the requester's evidence to be "nonspecific" and lacking precision "regarding
dates and times" of the alleged disclosures; conversely, it noted that the submitter
had "provided specific, affirmative evidence that no unrestricted disclosure" had
occurred.   Accordingly, the court concluded that it had been "amply demon-130

strated" that the information satisfied the customary treatment standard of Critical
Mass.   131

In creating this customary treatment standard, the D.C. Circuit in Critical
Mass articulated the test as dependent upon the treatment afforded the informa-
tion by the individual submitter and not the treatment afforded the information by
an industry as a whole.   This approach has been followed by all the cases132

applying the customary treatment standard thus far, although one court also found
it "relevant" that the requester--who was a member of the same industry as the
submitters--had, "up until the eve of trial," taken the position that the type of
information at issue ought not to be released.   Further, as applied by the D.C.133

Circuit in Critical Mass, the customary treatment standard allows for some
disclosures of the information to have been made, provided that such disclosures
were not made to the general public.134
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closures are not "public" ones).  

      3 C.F.R. 235 (1988), reprinted in 5 U.S.C. § 552 note (1994) and in FOIA135

Update, Summer 1987, at 2-3.  

      See FOIA Update, Spring 1993, at 7.  136

      See id.  137

      498 F.2d 765, 770 (D.C. Cir. 1974).  138

      Critical Mass Energy Project v. NRC, 975 F.2d 871, 880 (D.C. Cir. 1992)139

(en banc).  

      See, e.g., Bowen v. FDA, 925 F.2d 1225, 1228 (9th Cir. 1991) (manu-140

facturing formulas, processes, quality control and internal security measures sub-
mitted voluntarily to FDA to assist with cyanide-tampering investigations pro-
tected pursuant to impairment prong because agencies relied heavily on such in-
formation and would be less likely to obtain it if businesses feared it would be
made public); Klayman & Gurley v. United States Dep't of Commerce, No. 88-
0783, slip op. at 4 (D.D.C. Apr. 17, 1990); ISC Group v. DOD, No. 88-0631, slip
op. at 7 (D.D.C. May 22, 1989); Landfair v. United States Dep't of the Army, 645
F. Supp. 325, 328 (D.D.C. 1986).  

      See, e.g., Pentagon Fed. Credit Union v. National Credit Union Admin.,141
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As a matter of sound administrative practice the Department of Justice has
advised agencies to employ procedures analogous to those set forth in Executive
Order 12,600  when making determinations under the customary treatment135

standard.   (For a further discussion of this executive order and its requirements,136

see Exemption 4, Competitive Harm Prong of National Parks, below, and
"Reverse" FOIA, Executive Order 12,600, below.)  Accordingly, whenever an
agency is uncertain of a submitter's customary treatment of requested
information, the submitter should be notified and given an opportunity to provide
the agency with a description of its treatment of the information, including any
disclosures that are customarily made and the conditions under which such
disclosures occur.     137

Impairment Prong of National Parks

For information that is "required" to be submitted to an agency, the Court
of Appeals for the District of Columbia Circuit has held that the tests for
confidentiality originally established in National Parks & Conservation Ass'n v.
Morton,  continue to apply.   The first of these tests, the impairment prong,138   139

traditionally has been found to be satisfied when an agency demonstrates that the
information at issue was provided voluntarily and that submitting entities would
not provide such information in the future if it were subject to public disclo-
sure.   Conversely, protection under the impairment prong traditionally has been140

denied when the court determines that disclosure will not, in fact, diminish the
flow of information to the agency --for example, when it deter141
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No. 95-1475-A, slip op. at 4 (E.D. Va. June 7, 1996) (no impairment based on
"merely speculative fear" that "disclosure might discourage future responses from
credit unions"); Nadler v. FDIC, 899 F. Supp. 158, 161
(S.D.N.Y. 1995) (dicta) (no impairment possible when agency "gained access to
[submitter's] information by operation of law when it became receiver"), aff'd on
other grounds, 92 F.3d 93 (2d Cir. 1996); Key Bank of Me., Inc. v. SBA, No. 91-
362-P, slip op. at 7 (D. Me. Dec. 31, 1992) (no impairment based on speculative
assertion that public disclosure of Dun & Bradstreet reports will adversely affect
company's profits and thus make it "unlikely" that credit agencies will do bus-
iness with government; this "intimation regarding impairment of profits in no way
speaks to the ability of affected credit agencies to continue to exist and supply
needed data"); Wiley Rein & Fielding v. United States Dep't of Commerce, 782
F. Supp. 675, 677 (D.D.C. 1992) (no impairment given fact that requested docu-
ments contained no "sensitive information" and there was "no reason to believe"
that such information would not be provided in future), appeal dismissed as moot,
No. 92-5122 (D.C. Cir. Mar. 8, 1993).

      See, e.g., Martin Marietta Corp. v. Dalton, No. 94-2702, 1997 WL 459831,142

at *3 (D.D.C. Aug. 8, 1997) (dictum) (no impairment from release of cost,
pricing, and management information incorporated into government contract
because contractors "will continue bidding for [agency] contracts despite the risk
of revealing business secrets if the price is right") (reverse FOIA suit); Cohen v.
Kessler, No. 95-6140, slip op. at 12 (D.N.J. Nov. 25, 1996) (no impairment from
release of raw research data submitted in support of application for approval of
new animal drug "in light of the enormous profits that drug manufacturers reap
through product development and improvement"); Bangor Hydro-Elec. Co. v.
United States Dep't of the Interior, No. 94-0173-B, slip op. at 9 (D. Me. Apr. 18,
1995) (no impairment because "it is in the [submitter's] best interest to continue to
supply as much information as possible" in order to secure better usage charges
for its lands); RMS Indus. v. DOD, No. C-92-1545, slip op. at 7 (N.D. Cal. Nov.
24, 1992) (no impairment from release of "contract bid prices, terms and con-
ditions . . . since bids by nature are offers to provide goods and/or services for a
price and under certain terms and conditions"); Buffalo Evening News, Inc. v.
SBA, 666 F. Supp. 467, 471 (W.D.N.Y. 1987) (no impairment because it is un-
likely that borrowers would decline benefits associated with obtaining loans
simply because status of loan was released); Daniels Mfg. Corp. v. DOD, No. 85-
291, slip op. at 6 (M.D. Fla. June 3, 1986) (no impairment when submission
"virtually mandatory" if supplier wished to do business with government);
Badhwar v. United States Dep't of the Air Force, 622 F. Supp. 1364, 1377
(D.D.C. 1985) (same), aff'd in part & rev'd in part on other grounds, 829 F.2d 182
(D.C. Cir. 1987); Racal-Milgo Gov't Sys. v. SBA, 559 F. Supp. 4, 6 (D.D.C.
1981) (no impairment because "[i]t is unlikely that companies will stop
competing for Government contracts if the prices contracted for are disclosed"). 
But see Orion Research, Inc. v. EPA, 615 F.2d 551, 554 (1st Cir. 1980) (finding

(continued...)
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mines that the benefits associated with submission of particular information make
it unlikely that the agency's ability to obtain future such submissions will be im-
paired.142
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impairment for technical proposals submitted in connection with government
contract because release "would induce potential bidders to submit proposals that
do not include
novel ideas"); RMS, No. C-92-1545, slip op. at 7 (N.D. Cal. Nov. 24, 1992)
(finding impairment for equipment descriptions, employee, customer, and sub-
contractor names submitted in connection with government contract because
"bidders only submit such information if it will not be released to their com-
petitors"); Cohen, Dunn & Sinclair, P.C. v. GSA, No. 92-0057-A, transcript at 29
(E.D. Va. Sept. 10, 1992) (bench order) (finding impairment for detailed unit
price information despite lack of "actual proof of a specific bidder being cautious
in its bid or holding back").   

      975 F.2d at 879.  143

      Id. at 880; see FOIA Update, Spring 1993, at 5 ("OIP Guidance:  The144

Critical Mass Distinction Under Exemption 4"); see also id. at 6-7 ("Exemption 4
Under Critical Mass:  Step-By-Step Decisionmaking").    

      See, e.g., Public Citizen Health Research Group v. FDA, 704 F.2d 1280,145

1291 n.29 (D.C. Cir. 1983) (whether submissions are mandatory was a factor to
be considered in an impairment claim, but was "not necessarily dispositive");
Washington Post Co. v. HHS, 690 F.2d 252, 268-69 (D.C. Cir. 1982).  But see
Teich v. FDA, 751 F. Supp. 243, 251 (D.D.C. 1990) (when "compelled
cooperation will obtain precisely the same results as voluntary cooperation, an
impairment claim cannot be countenanced.") (decided prior to Critical Mass and
thus now in conflict with that decision), appeal voluntarily dismissed, No. 91-
5023 (D.C. Cir. July 2, 1992).

      See FOIA Update, Spring 1993, at 7.    146

      Critical Mass, 975 F.2d at 878 (citing Washington Post, 690 F.2d at 268-147
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  Under the new categorical test announced by the D.C. Circuit in Critical
Mass Energy Project v. NRC, the voluntary character of an information submis-
sion is now sufficient to render it exempt, provided the information would not be
customarily released to the public by the submitter.   (For a further discussion of143

this point, see Exemption 4, Applying Critical Mass, above.)  In this regard, the
D.C. Circuit has made it clear that an agency's unexercised authority, or mere
"power to compel" submission of information, does not preclude such informa-
tion from being provided to the agency "voluntarily."   This holding was144

compatible with several decisions rendered prior to Critical Mass that had
protected information under the impairment prong despite the existence of agency
authority that could have been used to compel its submission.   145

As a result of the D.C. Circuit's ruling in Critical Mass the significance of
the impairment prong is undoubtedly diminished.   Nevertheless, the D.C.146

Circuit recognized that even when agencies require submission of information
"there are circumstances in which disclosure could affect the reliability of such
data."   Thus, in the aftermath of Critical Mass, the impairment prong of Na-147
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69); see Goldstein v. HHS, No. 92-2013, slip op. at 5 (S.D. Fla. May 21, 1993)
(magistrate's recommendation) (rejecting argument that decision in Critical Mass
"essentially did away" with impairment prong and noting that under
that decision "it is appropriate to consider whether or not disclosure of the
information would undermine the government's interest in insuring its reliabili-
ty"), adopted (S.D. Fla. July 21, 1993).   

      See Critical Mass, 975 F.2d at 878; accord Niagara Mohawk Power Corp.148

v. United States Dep't of Energy, No. 95-0952, transcript at 13 (D.D.C. Feb. 23,
1996) (bench order) (protecting information submitted by electrical power
producers because agency might otherwise "find it difficult" to obtain "reliable
information" and producers might "not be fully forthcoming" with agency)
(appeal pending); Africa Fund v. Mosbacher, No. 92-289, slip op. at 17 (S.D.N.Y.
May 26, 1993) (protecting information submitted with export license applications
as it "fosters the provision of full and accurate information"); see also Goldstein,
No. 92-2013, slip op. at 5, 7 (S.D. Fla. May 21, 1993) (protecting information
concerning laboratory's participation in drug-testing program as it furthers
agency's ability to continue to receive reliable information).  But see Public
Citizen Health Research Group v. FDA, 964 F. Supp. 413, 415 (D.D.C. 1997)
(rejecting, as "unsupported, even by an assertion of agency experience on the
point," agency's claim "that data submitted to the agency as part of its drug
approval process `would not be submitted as freely'" if requested document were
disclosed (quoting agency declaration)); Silverberg v. HHS, No. 89-2743, slip op.
at 11-12 (D.D.C. June 14, 1991) (rejecting, as "entirely speculative," claim of
qualitative impairment based on contention that laboratory inspectors--who work
in teams of three and whose own identities are protected--would fear litigation
and thus be less candid if names of laboratories they inspected were released),
appeal dismissed per stipulation, No. 91-5255 (D.C. Cir. Sept. 2, 1993); Teich,
751 F. Supp. at 252 (rejecting, as "absurd," submitter's contention that companies
would be less likely to conduct and report safety tests to FDA for fear of public
disclosure because companies' own interests in engendering good will and in
avoiding product liability suits is assurance that they will conduct "the most
complete testing program" possible).

      See, e.g., General Elec. Co. v. NRC, 750 F.2d 1394, 1402 (7th Cir. 1984)149

(court observes that there is not "much room for judicial review of the quin-
tessentially managerial judgment" that disclosure will not cause impairment)
(reverse FOIA suit); CC Distribs. v. Kinzinger, No. 94-1330, slip op. at 9-10
(D.D.C. June 28, 1995) (court "defers" to decision of agency that its "informa-
tion-gathering abilities will not be impaired by release") (reverse FOIA suit);
Chemical Waste Management, Inc. v. O'Leary, No. 94-2230, slip op. at 9 (D.D.C.

(continued...)
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tional Parks now applies to those situations where information is required to be
provided, but where disclosure of that information under the FOIA will result in a
diminution of the "reliability" or "quality" of what is submitted.148

   
If an agency determines that release will not cause impairment, that deci-

sion should be given extraordinary deference by the courts.   In this regard there149
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Feb. 28, 1995) (same) (reverse FOIA suit); AT&T Info. Sys. v. GSA, 627 F.
Supp. 1396, 1401 (D.D.C. 1986) (court finds that agency "`is in the
best position to determine the effect of disclosure on its ability to obtain neces-
sary technical information'" (quoting Orion, 615 F.2d at 554)), rev'd on proce-
dural grounds & remanded, 810 F.2d 1233 (D.C. Cir. 1987) (reverse FOIA suit).  

      United Techs. Corp. v. HHS, 574 F. Supp. 86, 89 (D. Del. 1983). 150

      Hercules, Inc. v. Marsh, 839 F.2d 1027, 1030 (4th Cir. 1988).  151

      Comdisco, Inc. v. GSA, 864 F. Supp. 510, 515 (E.D. Va. 1994) (reverse152

FOIA suit).   

      Id. at 516.  153

      690 F.2d at 269.  154

      Id.  155

      Id.  156

      830 F.2d 278, 286 (D.C. Cir. 1987), vacated en banc, 975 F.2d 871 (D.C.157

Cir. 1992). 
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have been a few decisions addressing the feasibility of a submitter raising the
issue of impairment on behalf of an agency.  In one, the district court ruled that a
submitter has "standing" to raise the issue of impairment.   Subsequently,150

however, an appeals court, specifically the Court of Appeals for the Fourth
Circuit, refused to allow a submitter to make an impairment argument on the
agency's behalf.   That appellate court decision was, in turn, subsequently relied151

on by a lower court which found that because "it is the government's interests that
are protected" by the impairment prong, "it follows that it is the government that
is best situated to make the determination of whether disclosure would inhibit
future submissions."   The court noted that "it would be nonsense to block152

disclosure" of information "under the purported rationale of protecting
government interests" when the government itself "wants to disclose" it.      153

More than a decade ago, in Washington Post Co. v. HHS, the D.C. Circuit
held that an agency must demonstrate that a threatened impairment is "sig-
nificant," because a "minor" impairment is insufficient to overcome the general
disclosure mandate of the FOIA.   Moreover, in Washington Post the D.C.154

Circuit held that the factual inquiry concerning the degree of impairment "neces-
sarily involves a rough balancing of the extent of impairment and the importance
of the information against the public interest in disclosure."   Because the case155

was remanded for further proceedings, the court found it unnecessary to decide
the details of such a balancing test at that time.    156

 
Five years later, in the first panel decision in Critical Mass, the D.C. Circuit

cited Washington Post to reiterate that a threatened impairment must be sig-
nificant, but it made no mention whatsoever of a balancing test.   The notion of157

a balancing test was resurrected in a subsequent decision of the D.C. 
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      865 F.2d 320, 326-27 (D.C. Cir. 1989).  158

      Id. at 327.  159

      Id. at 328. 160

      731 F. Supp. 554, 555-56 (D.D.C. 1990), rev'd in part on other grounds &161

remanded, 931 F.2d 939 (D.C. Cir.), vacated & reh'g en banc granted, 942 F.2d
799 (D.C. Cir. 1991), grant of summary judgment to agency aff'd en banc, 975
F.2d 871 (D.C. Cir. 1992); see also Pentagon Fed. Credit Union v. National
Credit Union Admin., No. 95-1475-A, slip op. at 4 (E.D. Va. June 7, 1996) (in
course of rejecting agency's impairment claim as "merely speculative," court
references requester's citation to Washington Post test and notes requester's
assertion of public interest in documents).  

      Teich, 751 F. Supp. at 243.  162

      731 F. Supp. at 556.  163

      Id.  164

      931 F.2d 939, 945-47 (D.C. Cir.), vacated & reh'g en banc granted,165
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Circuit in the Washington Post case.   This time the D.C. Circuit elaborated on158

the balancing test--even suggesting that it might apply to all aspects of Exemption
4, not just the impairment prong--and held that "information will be withheld only
when the affirmative interests in disclosure on the one side are outweighed by the
factors identified in National Parks I (and its progeny) militating against dis-
closure on the other side."   Because the case was remanded once again (and159

ultimately was settled), the court did not actually rule on the outcome of such a
balancing process.    160

The district court decision in Critical Mass, on remand from the first panel
decision of the D.C. Circuit, was the first decision to explicitly apply this
balancing test under the impairment prong of Exemption 4.   (Although it did161

not expressly reference the term, one other district court has utilized a balancing
test in ruling under the competitive harm prong.   For further discussion of this162

point, see Exemption 4, Competitive Harm Prong of National Parks, below.)  In
Critical Mass, the district court held that a consumer organization requesting
information bearing upon the safety of nuclear power plants had "no
particularized need of its own" for access to the information and thus was "re-
mitted to the general public interest in disclosure for disclosure's sake to support
its request."   Although the court conceded that the public has an interest "of163

significantly greater moment than idle curiosity" in information concerning the
safety of nuclear power plants, that same interest was shared by the NRC and the
submitter of the information and their interest in preventing disclosure was
deemed to be of "a much more immediate and direct nature."   Curiously, when164

this decision in Critical Mass was subsequently reviewed by both a second panel
of the D.C. Circuit and then by the entire D.C. Circuit sitting en banc, no mention
was made of any balancing test under Exemption 4.  165
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942 F.2d 799 (D.C. Cir. 1991), grant of summary judgment to agency aff'd en
banc, 975 F.2d 871 (D.C. Cir. 1992).  

      498 F.2d 765, 770 (D.C. Cir. 1974).  166

      See FOIA Update, June 1982, at 3.  167

      3 C.F.R. 235 (1988), reprinted in 5 U.S.C. § 552 note (1994) and in FOIA168

Update, Summer 1987, at 2-3.    

      Exec. Order No. 12,600, § 1.  169

      Id. § 4.  170

      Id. § 5.    171

      Lee v. FDIC, 923 F. Supp. 451, 455 (S.D.N.Y. 1996). 172

      Id.; accord Exec. Order No. 12,600, § 5 (notification procedures specifi-173

cally contemplate that agency makes ultimate determination concerning release);
see also National Parks, 498 F.2d at 767 (in justifying nondisclosure, submitter's
treatment of information held not to be "the only relevant inquiry"; rather, agency
must be satisfied that harms underlying exemption are likely to occur).  

- 162 -

Competitive Harm Prong of National Parks

The great majority of Exemption 4 cases have involved the competitive
harm prong of the test for confidentiality established in National Parks & Conser-
vation Ass'n v. Morton.   In order for an agency to make a determination under166

this prong it is essential that the submitter of the requested information be given
an opportunity to provide the agency with its views on the possible competitive
harm that would be caused by disclosure.  While such an opportunity had long
been voluntarily afforded submitters by several agencies and had been
recommended by the Department of Justice,  it is now required by executive167

order.  

Executive Order 12,600  provides for mandatory notification of submit-168

ters of confidential commercial information whenever an agency "determines that
it may be required to disclose" such information under the FOIA.   Once169

submitters are notified, they must be given a reasonable period of time within
which to object to disclosure of any of the requested information.   The exec-170

utive order requires that agencies give careful consideration to the submitters'
objections and provide them with a written statement explaining why any such
objections are not sustained.   (For a further discussion of these procedures, see171

"Reverse" FOIA, Executive Order 12,600, below.)  

As one court has emphasized, consultation with a submitter is "appropriate
as one step in the evaluation process, [but it] is not sufficient to satisfy [an
agency's] FOIA obligations."   Consequently, an agency is "required to deter-172

mine for itself whether the information in question should be disclosed."   If an173

agency decides to invoke Exemption 4 and that decision is subsequently
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      See, e.g., Pentagon Fed. Credit Union v. National Credit Union Admin.,174

No. 95-1475-A, slip op. at 4-5 (E.D. Va. June 7, 1996) (rejecting competitive
harm argument advanced by agency which had no submitter objections to provide
court due to its failure even to give notice to submitters who, in turn, ultimately
provided sworn declarations to requester explicitly stating that disclosure would
not cause them harm); North Carolina Network for Animals v. USDA, No. 90-
1443, slip op. at 8 (4th Cir. Feb. 5, 1991) (noting absence of sworn affidavits or
detailed justification for withholding from submitters of information); Wiley Rein
& Fielding v. United States Dep't of Commerce, 782 F. Supp. 675, 676 (D.D.C.
1992) (noting that "no evidence" was provided to indicate that submitters
objected to disclosure), appeal dismissed as moot, No. 92-5122 (D.C. Cir. Mar. 8,
1993); Brown v. Department of Labor, No. 89-1220, slip op. at 6 (D.D.C. Feb.
15, 1991), appeal dismissed, No. 91-5108 (D.C. Cir. Dec. 3, 1991); Teich v.
FDA, 751 F. Supp. 243, 254 (D.D.C. 1990) (after striking original declaration of
submitter "on basic fairness grounds," court found submitter then "not able to
support its position"), appeal voluntarily dismissed, No. 91-5023 (D.C. Cir. July
2, 1992); Black Hills Alliance v. United States Forest Serv., 603 F. Supp. 117,
121 (D.S.D. 1984) (disclosure ordered with court noting that "[i]t is significant
that [the submitter] itself has not submitted an affidavit addressing" the issue of
competitive harm); see also Durnan v. United States Dep't of Commerce, 777 F.
Supp. 965, 967 (D.D.C. 1991) (rejecting challenge to agency's reliance on sub-
mitter's declaration, finding it entirely "relevant" to competitive harm deter-
mination); Silverberg v. HHS, No. 89-2743, slip op. at 2-3 (D.D.C. June 26,
1990) (when only some submitters made objections to disclosure, court permitted
requester to obtain copies of those objections through discovery in order to enable
him to substantiate his claim that not all submitters were entitled to Exemption 4
protection) (discovery order).   

      See, e.g., RMS Indus. v. DOD, No. C-92-1545, slip op. at 7 (N.D. Cal.175

Nov. 24, 1992); Goldstein v. ICC, No. 82-1511, slip op. at 6 (D.D.C. July 31,
1985) (case reopened and customer names found protectible); BDM Corp. v.
SBA, 2 Gov't Disclosure Serv. (P-H) ¶ 81,044, at 81,120 (D.D.C. Dec. 4, 1980).  

      See, e.g., Ivanhoe Citrus Ass'n v. Handley, 612 F. Supp. 1560, 1566176

(D.D.C. 1985); Braintree Elec. Light Dep't v. Department of Energy, 494 F. Supp.
287, 290 (D.D.C. 1980).  
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challenged in court by a FOIA requester, the submitter's objections to disclosure--
usually provided in an affidavit filed in conjunction with the agency's papers--
will, in turn, be evaluated and relied upon by the court in determining the
propriety of the exemption claim.   174

The courts have tended to resolve issues of competitive harm on a case-by-
case basis rather than by establishing general guidelines.  For example, in some
contexts customer names have been withheld because disclosure would cause
substantial competitive harm  and in other contexts customer names have been175

ordered released because disclosure would not cause substantial competitive
harm.   Similarly, in one case the table of contents and introductions to certain176

documents were withheld because the court found that their disclosure would
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      Allnet Communications Servs. v. FCC, No. 92-5351, slip op. at 5 (D.C. Cir.177

May 27, 1994).

      Dynalectron Corp. v. Department of the Air Force, No. 83-3399, slip op. at178

11 (D.D.C. Oct. 30, 1984) (reverse FOIA suit).  

      Greenberg v. FDA, 775 F.2d 1169, 1172-73 (D.C. Cir. 1985).   179

      Greenberg v. FDA, 803 F.2d 1213, 1215 (D.C. Cir. 1986).  180

      Id. at 1219.  181

      Public Citizen Health Research Group v. FDA, 964 F. Supp. 413, 416182

(D.D.C. 1997); Public Citizen Health Research Group v. FDA, 953 F. Supp. 400,
402-03 (D.D.C. 1996), dismissed per stipulation, No. 94-0169, slip op. at 1
(D.D.C. Feb. 3, 1997).  

      Public Citizen, 953 F. Supp. at 403.183

      No. 94-0169, slip op. at 1 (D.D.C. Feb. 3, 1997) (agency agreed to release184

requested information as part of settlement).

      Public Citizen, 964 F. Supp. at 416. 185
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"provide valuable descriptions of proprietary information,"  but in another case,177

the court upheld an agency's decision to release a table of contents and other
summary information because they revealed "only an outline" of the submitter's
"operations and capabilities" and were "devoid of the detail which would be of
value" to competitors.   The individualized and sometimes conflicting determin-178

ations indicative of competitive harm holdings is well illustrated in one case in
which the Court of Appeals for the District of Columbia Circuit originally
affirmed a district court's decision which found that customer names of "CAT"
scanner manufacturers were protected,  but subsequently vacated that decision179

upon the death of one of its judges.   On reconsideration, the newly constituted180

panel found that disclosure of the customer list raised a factual question as to the
showing of competitive harm that precluded the granting of summary judgment
after all.   181

Factual disputes concerning the likelihood that disclosure of requested
information would cause competitive harm precluded a ruling on summary judg-
ment motions in two cases decided this year by the District Court for the District
of Columbia.   In the first case, after reviewing the "claims made by experts"182

representing both of the parties, the court concluded that because the claims were
"contradictory," summary judgment was "an inappropriate vehicle" for resolution
of the case, and the court instead scheduled a bench trial.   (The case was183

ultimately settled, however, and no trial took place. )  In the second case, the184

court found that the record did "not present a clear picture as to the competitive
injury, if any, that would result from releasing" the requested document.   Rath-185

er than proceeding to a trial, the court in that case ordered that the document and
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      Id. 186

      CNA Fin. Corp. v. Donovan, 830 F.2d 1132, 1152 (D.C. Cir. 1987) (reverse187

FOIA suit); accord Frazee v. United States Forest Serv., 97 F.3d 367, 371 (9th
Cir. 1996) (reverse FOIA suit); GC Micro Corp. v. Defense Logistics Agency, 33
F.3d 1109, 1113 (9th Cir. 1994); Gulf & Western Indus. v. United States, 615
F.2d 527, 530 (D.C. Cir. 1979); see, e.g., NBC v. SBA, No. 92 Civ. 6483, slip op.
at 5 n.3 (S.D.N.Y. Jan. 28, 1993) (although court noted that agency "should have
provided more details" regarding possible competitive harm, generalized sworn
declaration from submitter found sufficient); Journal of Commerce, Inc. v. United
States Dep't of the Treasury, No. 86-1075, slip op. at 4 (D.D.C. June 1, 1987)
(submitter not required to document or pinpoint actual harm, but need only show
its likelihood) (partial grant of summary judgment), renewed motion for summary
judgment granted (D.D.C. Mar. 30, 1988), aff'd, 878 F.2d 1446 (Fed. Cir. 1989)
(unpublished table decision); HLI Lordship Indus. v. Committee for Purchase
from the Blind & Other Severely Handicapped, 663 F. Supp. 246, 251 (E.D. Va.
1987) (court concluded that competitive harm likely based upon fact that
requester, who was a competitor of the submitter, had requested confidential
treatment for its own similar submission); see also Hercules, Inc. v. Marsh, 659 F.
Supp. 849, 854 (W.D. Va. 1987) (given fact that contract always awarded to
submitter, protection under competitive harm prong unavailable as submitter fail-
ed to meet "threshold requirement" of facing competition) (reverse FOIA suit),
aff'd, 839 F.2d 1027 (4th Cir. 1988).     

      Teich, 751 F. Supp. at 253; see also Public Citizen, 964 F. Supp. at 415188

(citing Teich and stating that "an additional factor that may be considered is
whether there is a strong public interest in release of the information") (insuffi-
cient record precluded court from actually ruling on claim of competitive harm
and in camera inspection ordered).  But cf. Citizens Comm'n on Human Rights v.
FDA, No. 92-5313, slip op. at 18 (C.D. Cal. May 10, 1993) (finding competitive
harm and thus protecting research data used to support safety and effectiveness of
pharmaceutical drug), aff'd in part & remanded in part on other grounds, 45 F.3d
1325 (9th Cir. 1995).  
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a memorandum supporting its withholding be submitted to the court in camera.   186

Actual competitive harm need not be demonstrated for purposes of the
competitive harm prong; evidence of "actual competition and a likelihood of sub-
stantial competitive injury" is all that need be shown.   One court, however, has187

gone so far as to employ a balancing test under this prong--although it never ex-
pressly referred to it as such or cited to any authority supporting its application--
finding that disclosure of certain safety and effectiveness data pertaining to a
medical device was "unquestionably in the public interest" and that the benefit of
releasing this type of information "far outstrips the negligible competitive harm"
alleged by the submitter.   (For a further discussion of this point, see Exemption188

4, Impairment Prong of National Parks, above.)  

The Court of Appeals for the Ninth Circuit has cited to National Parks and
then declared that it "agree[d] with the D.C. Circuit" that in making an Exemption
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      GC Micro, 33 F.3d at 1115.   189

      Id.; cf. Martin Marietta Corp. v. Dalton, No. 94-2702, 1997 WL 459831, at190

*4 (D.D.C. Aug. 8, 1997) (in context of holding that submitter had failed to
demonstrate that it would suffer competitive harm from release of information
incorporated into government contract, court notes importance of opening
government procurement process to public scrutiny) (reverse FOIA suit). 

      National Parks & Conservation Ass'n v. Kleppe, 547 F.2d 673, 681 (D.C.191

Cir. 1976); accord GC Micro, 33 F.3d at 1115 ("law does not require [agency] to
engage in a sophisticated economic analysis of the substantial competitive harm .
. . that might result from disclosure"); Public Citizen Health Research Group v.
FDA, 704 F.2d 1280, 1291 (D.C. Cir. 1983).  

      See, e.g., Northwest Coalition for Alternatives to Pesticides v. Browner,192

941 F. Supp. 197, 202 (D.D.C. 1996) ("Conclusory and generalized allegations do
not sustain the burden of nondisclosure under [the] FOIA."); see also Lee, 923 F.
Supp. at 455 (submitter failed to provide "adequate documentation of the specific,
credible, and likely reasons why disclosure of the document would actually cause
substantial competitive injury"); Lykes Bros. S.S. Co. v. Pena, No. 92-2780, slip
op. at 13 (D.D.C. Sept. 2, 1993) (submitters "required to make assertions with
some level of detail as to the likelihood and the specific nature of the competitive
harm they predict") (reverse FOIA suit).  

      GC Micro, 33 F.3d at 1115.  193

      Id. at 1114-15.    194
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4 determination it "must balance the strong public interest in favor of disclosure
against the right of private businesses to protect sensitive information."   Al-189

though the Ninth Circuit thus used the term "balance," it did so in the context of
holding that the agency had entirely failed to meet its burden of showing that
disclosure of the very general information at issue was likely to cause "any
potential for competitive harm, let alone substantial harm," and as a result, the
court stated, rather colloquially, that the "FOIA's strong presumption in favor of
disclosure trumps the contractors' right to privacy."        190

  Although "elaborate antitrust proceedings" are not required,  conclusory191

allegations of harm are unacceptable.   The Ninth Circuit reversed a competitive192

harm determination made by the lower court which had protected, on a standard
government form, the "percentage and dollar amount of work subcontracted out"
to small disadvantaged businesses.   In so deciding, the Ninth Circuit rejected193

the contention advanced by the submitting contractors that disclosure would
allow their competitors to "undercut future bids," holding that their "rather
conclusory statements" to that effect were insufficient as the data was "made up
of too many fluctuating variables for competitors to gain any advantage from the
disclosure."   Similarly, the District Court for the District of Columbia recently194

upheld an agency's decision to disclose three broad categories of information
incorporated into a government contract--specifically, "cost and fee information,
including material, labor and overhead costs, as well as target costs, target profits
and fixed fees"; "component and configuration prices, including unit pricing and
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      Martin Marietta, 1997 WL 459831, at **1, 4.  195

      Id. at *4.  196

      See, e.g., Lederle Lab. v. HHS, No. 88-0249, slip op. at 22-23 (D.D.C. July197

14, 1988) (scientific tests and identities of agency reviewers withheld because
disclosure would permit requester to "indirectly obtain that which is directly
exempted from disclosure"); Timken Co. v. United States Customs Serv., 491 F.
Supp. 557, 559 (D.D.C. 1980) (data reflecting sales between parent company and
subsidiary withheld because even if disclosure of such data "would be
insufficient, standing by itself, to allow computation of the cost of production,
this cost would be ascertainable when coupled with other information").  

      Painters Dist. Council Six v. GSA, No. 85-2971, slip op. at 8 (N.D. Ohio198

July 23, 1986); see also Lykes, No. 92-2780, slip op. at 15 (D.D.C. Sept. 2, 1993)
(submitter failed to show any harm given fact that proposed disclosures would
"redact all price terms, financial terms, rates and the like"); San Jose Mercury
News v. Department of Justice, No. 88-20504, slip op. at 4-5 (N.D. Cal. Apr. 17,
1990) (no harm once company name and other identifying information deleted
from requested forms).  

      Silverberg v. HHS, No. 89-2743, slip op. at 10 (D.D.C. June 14, 1991),199

appeal dismissed per stipulation, No. 91-5255 (D.C. Cir. Sept. 2, 1993); see also
Carolina Biological Supply Co. v. USDA, No. 93CV00113, slip op. at 8
(M.D.N.C. Aug. 2, 1993) (competitive harm unlikely when all companies in-
volved in same business will have equal access to information in question) (re-

(continued...)
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contract line item numbers"; and "technical and management information, in-
cluding subcontracting plans, asset allocation charts, and statements of the work
necessary to accomplish certain system conversions"--based upon the submitter's
failure to specifically demonstrate that it would suffer competitive harm from
their release.   In upholding release of this information, the court affirmed the195

agency's determination that "neither the revelation of cost and pricing data nor
proprietary management strategies were likely to result in such egregious injury
to [the submitter] as to disable it as an effective competitor for [the agency's]
business in the future."   196

Some courts have utilized a "mosaic" approach to sustain a finding of com-
petitive harm, thereby protecting information that would not in and of itself cause
harm, but which would be harmful when combined with information already
available to the requester.   In one case--where it was found that a company's197

labor costs would be revealed by disclosure of its wage rate and manhour in-
formation--the court took the opposite approach, and disaggregated the requested
information, ordering release of the wage rates without the manhour information,
because release of one without the other would not cause the company
competitive harm.   In denying a competitive harm claim, another court noted198

that because the requested information pertained to every laboratory in a certain
program, disclosure would not create a competitive advantage for any one of
them because "each laboratory would have access to the same type of information
as every other laboratory in the program."199
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(...continued)

verse FOIA suit). 

      See, e.g., Anderson v. HHS, 907 F.2d 936, 952 (10th Cir. 1990) ("[N]o200

meritorious claim of confidentiality" can be made for documents which are in the
public domain.); CNA, 830 F.2d at 1154 ("To the extent that any data requested
under FOIA are in the public domain, the submitter is unable to make any claim
to confidentiality--a sine qua non of Exemption 4."); Continental Stock Transfer
& Trust Co. v. SEC, 566 F.2d 373, 375 (2d Cir. 1977); MCI Telecomms. Corp. v.
GSA, No. 89-0746, slip op. at 17 (D.D.C. Mar. 25, 1992) ("publicly available
documents cannot be considered confidential under Exemption 4"), defendants'
subsequent motion for summary judgment granted on basis of collateral estoppel
(D.D.C. Feb. 27, 1995).  Compare Lee, 923 F. Supp. at 455 (competitive injury
claim rejected for information already available to public, albeit in different
format), with Niagara Mohawk Power Corp. v. United States Dep't of Energy,
No. 95-0952, transcript at 8 (D.D.C. Feb. 23, 1996) (bench order) (competitive
injury claim recognized when requested data was "not the same information" as
that which was publicly available) (appeal pending).

      See Farmworkers Legal Servs. v. United States Dep't of Labor, 639 F.201

Supp. 1368, 1371 (E.D.N.C. 1986).  

      Northwest Coalition, 941 F. Supp. at 202 (citing Occidental Petroleum202

Corp. v. SEC, 873 F.2d 325, 342 (D.C. Cir. 1989) (reverse FOIA suit)).  

      Silverberg, No. 89-2743, slip op. at 7 (D.D.C. June 14, 1991); see also203

Niagara Mohawk, No. 95-0952, transcript at 11-12 (D.D.C. Feb. 23, 1996)
("information is not publicly available just because it's been given to [requester]
as part of [state] tax laws"; requester's acquisition "because of one hat it wears
does not mean that other people . . . have the information or can get the infor-
mation").  

      Cohen v. Kessler, No. 95-6140, slip op. at 12 (D.N.J. Nov. 25, 1996). 204
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Many courts have held that if the information sought to be protected is
itself publicly available through other sources, disclosure under the FOIA will not
cause competitive harm and Exemption 4 is not applicable.   (The public avail-200

ability of information has also defeated an agency's impairment claim. ) In201

addressing a claim of public availability, the District Court for the District of
Columbia recently declared that it is "[t]he party asserting public availability
[who] must initially produce evidence to support its assertion, but the burden of
persuasion remains on the opponent of disclosure."  202

In applying this principle, one court has held that simply because indi-
viduals subject to a drug test had "a right of access to the performance and testing
information" of the laboratory conducting their tests, that did "not make the
[requested] information [concerning all certified laboratories] publicly avail-
able."   Similarly, release of a summary of a safety and effectiveness study was203

found not to waive Exemption 4 protection for the underlying raw data because
the disclosed information did not "match the withheld information."  204

Significantly, when an agency had previously released data without the
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      Martin Marietta, 1997 WL 459831, at *3.  205

      Id.; see also Public Citizen, 953 F. Supp. at 401, 405 (when submitter's206

document "inadvertently released" to requester by agency and subsequently filed
on public record, court notes absence of evidence that anyone had "taken ad-
vantage" of that public access and so issues protective order sealing court record
and precluding requester from publicly disseminating document pending court's
determination of Exemption 4 applicability).     

      Allnet, No. 92-5351, slip op. at 4 (D.C. Cir. May 27, 1994).  207

      Id.  208

      Id.  209

      Northwest Coalition, 941 F. Supp. at 202.  210

      662 F.2d 45 (D.C. Cir.), supplemental opinion sub nom. Worthington211

Compressors, Inc. v. Gorsuch, 668 F.2d 1371 (D.C. Cir. 1981).   
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submitter's "knowledge or consent," the District Court for the District of
Columbia rejected the agency's argument that that data was "now in the public
domain and no longer entitled to confidential treatment."   In rebuffing that205

proposition, the court held that "[t]he prior release of information to a limited
number of requesters does not necessarily make the information a matter of
common public knowledge, nor does it lessen the likelihood that [the submitter]
might suffer competitive harm if it is disclosed again."206

Confidentiality was also upheld by the D.C. Circuit in a case where the re-
quester argued that some of the withheld material had been disclosed "collateral-
ly."   First, the court declared that "assuming that certain information is207

available publicly," it saw "little reason why the government must go through the
expense and burden of producing the information now; there is no benefit to
. . . [the requester] or to the public that can be gained by imposing such a duplic-
ative function on the government."   As to the requester's argument that there208

was "value to be gained from the juxtaposition" of that "public information
within" the submitter's materials, the D.C. Circuit found that the requester's own
argument "concedes the confidentiality" of the material, because the requester
clearly wanted "not only the collaterally disclosed information, but the
proprietary manner with which" it had been utilized.   209

The feasibility of "reverse engineering" (i.e., the process of independently
recreating the requested information--for example, by obtaining a finished
product and dismantling it to learn its constituent elements) has been considered
in evaluating a showing of competitive harm because it "is germane to the
question whether information is in the public domain (and thus whether a show-
ing of competitive harm can be made)."   In Worthington Compressors, Inc. v.210

Costle,  the D.C. Circuit held that the cost of reverse engineering is a pertinent211

inquiry and that the test should be "whether release of the requested information,
given its commercial value to competitors and the cost of acquiring it through
other means, will cause substantial competitive harm to the business that
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      Id. at 52; accord Greenberg, 803 F.2d at 1218; Northwest Coalition, 941 F.212

Supp. at 202; Daniels Mfg. Corp. v. DOD, No. 85-291, slip op. at 7-8 (M.D. Fla.
June 3, 1986); Air Line Pilots Ass'n Int'l v. FAA, 552 F. Supp.
811, 814 (D.D.C. 1982); see also Zotos Int'l v. Young, 830 F.2d 350, 353 (D.C.
Cir. 1987) (if commercially valuable information has remained secret for many
years, it is incongruous to argue that it may be readily reverse-engineered) (non-
FOIA case).  

      See Pacific Sky Supply, Inc. v. Department of the Air Force, No. 86-2044,213

slip op. at 2-3 (D.D.C. Dec. 16, 1987) (refusing to consider feasibility of reverse
engineering for documents withheld as trade secrets because once trade secret
determination is made, documents "`are exempt from disclosure, and no further
inquiry is necessary'" (quoting Public Citizen, 704 F.2d at 1286)). 

      662 F.2d at 51.  214

      Id.; see, e.g., Cohen, No. 95-6140, slip op. at 12 (D.N.J. Nov. 25, 1996)215

(protecting raw data contained in research study submitted to obtain approval to
market new animal drug as disclosure "would allow competitors to develop or
refine their [own] products and avoid [incurring] the [corresponding] research and
development costs because of the opportunity to piggy-back upon [the
submitter's] development efforts," which "would therefore have [an] unwarranted
deleterious impact on [the submitter's] competitive position"); Washington
Psychiatric Soc'y v. OPM, No. 87-1913, slip op. at 5 (D.D.C. Oct. 13, 1988);
Pacific Sky Supply, Inc. v. Department of the Air Force, No. 86-2044, slip op. at
9 (D.D.C. Sept. 29, 1987), modified (D.D.C. Nov. 20, 1987), motion to amend
judgment denied (D.D.C. Dec. 16, 1987); Air Line Pilots Ass'n v. FAA, 552 F.
Supp. 811, 814 (D.D.C. 1982); see also Allnet, 800 F. Supp. at 988-89 (noting
submitter's twenty-two million dollar investment and rejecting requester's argu-
ment that receipt of seven million dollars in annual sales revenue is somehow "de
minimis"); SMS Data Prods. Group, Inc. v. United States Dep't of the Air Force,

(continued...)
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submitted it."   (This inquiry into the possibility of reverse engineering has been212

held inapplicable to documents protected as "trade secrets" under Exemption
4. )  213

In Worthington Compressors, the D.C. Circuit pointed out that agency
disclosures of information that benefit competitors at the expense of submitters
deserve "close attention" by the courts.   As the court of appeals observed:214

Because competition in business turns on the relative costs and
opportunities faced by members of the same industry, there is a
potential windfall for competitors to whom valuable information is
released under FOIA.  If those competitors are charged only minimal
FOIA retrieval costs for the information, rather than the considerable
costs of private reproduction, they may be getting quite a bargain. 
Such bargains could easily have competitive consequences not
contemplated as part of FOIA's principal aim of promoting openness
in government.215
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(...continued)

No. 88-0481, slip op. at 7 (D.D.C. Mar. 31, 1989) (noting that release would
allow competitors access to information that they would have to spend "consid-
erable funds" to develop on their own).  

      Northwest Coalition, 941 F. Supp. at 202. 216

      Frazee, 97 F.3d at 371 (upholding agency decision to release contractor's217

operating plan for managing recreational areas in national forest because "large
portion of the [requested] information, such as details regarding collection and
handling of fees, operating season dates, rules, and law enforcement, is available
to anyone using or visiting the facilities" and other information, "such as
employee uniforms, maintenance equipment, and signs, is in public view daily"--
thereby making it unlikely that disclosure of operating plan would cause
competitive harm); see also Atlantis Submarines Haw., Inc. v. United States
Coast Guard, No. 93-00986, slip op. at 8 (D. Haw. Jan. 28, 1994) (finding that
disclosure of admittedly "readily-observable" procedures in submarine operations
manual would not afford competitors "any substantial `windfall'" and so would
not cause competitive harm) (denying motion for preliminary injunction in
reverse FOIA suit), dismissed per stipulation (D. Haw. Apr. 11, 1994). 

      See Seawell, Dalton, Hughes & Timms v. Export-Import Bank, No. 84-241,218

slip op. at 2 (E.D. Va. July 27, 1984); cf. Schiffer v. FBI, 78 F.3d 1405, 1411 (9th
Cir. 1996) ("limited access" to exempt records, subject to protective order, "not
authorized by FOIA") (Exemption 7(C) case).

      See, e.g., Niagara Mohawk, No. 95-0952, transcript at 13 (D.D.C. Feb. 23,219

1996) (rejecting requester's contention that because it was "not in competition"
with submitter no harm would occur from release); Burke Energy Corp. v.
Department of Energy for the United States, 583 F. Supp. 507, 512 (D. Kan.
1984) (characterizing requester's "argument that it is not a competitor" as "totally
without merit").  

      Seawell, No. 84-241, slip op. at 2 (E.D. Va. July 27, 1984).  220
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This past year, a court rejected an agency's assertion of competitive harm
for portions of a pesticide formula--which admittedly was capable of being
reverse engineered--because the agency had failed to explain "how difficult and
costly" it would be to do so, and, as the party "seeking to avoid disclosure," the
agency was found not to have sustained its burden of "production and persuasion
on that point."   Likewise, when information was found to be "freely or cheaply216

available from other sources," a court rejected a competitive harm claim,
declaring that such information "cannot be considered protected confidential
information."217

Neither the willingness of the requester to restrict circulation of the infor-
mation  nor a claim by the requester that it is not a competitor of the submitter218               219

should logically defeat a showing of competitive harm.  The question is whether
"public disclosure" would cause harm; there is no "middle ground between
disclosure and nondisclosure."   Additionally, the passage of time, while220
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      See Lee, 923 F. Supp. at 455 (rejecting competitive harm argument because221

"financial information in question is given for [a period two years previously] and
any potential detriment which could be caused by its disclosure would seem
likely to have mitigated with the passage of time"); Teich, 751 F. Supp. at 253
(rejecting competitive harm protection based partly upon fact that
documents were as much as 20 years old); see also Africa Fund v. Mosbacher,
No. 92-289, slip op. at 19-20 (S.D.N.Y. May 26, 1993) (rejecting argument that
exemption permanently precludes release because passage of time might render
later disclosures "of little consequence").   

      See, e.g., Burke, 583 F. Supp. at 514 (nine-year-old data protected);222

Timken Co. v. United States Customs Serv., 3 Gov't Disclosure Serv. (P-H)
¶ 83,234, at 83,976 (D.D.C. June 24, 1983) (ten-year-old data protected); see also
FOIA Update, Fall 1983, at 14.   

      See, e.g., National Parks, 547 F.2d at 684; Cleveland & Vicinity Dist.223

Council v. United States Dep't of Labor, No. 87CV2384, slip op. at 8-9 (N.D.
Ohio Apr. 22, 1992) (magistrate's recommendation) (dollar volume of business),
adopted (N.D. Ohio May 22, 1992).  

      See, e.g., Gulf & Western, 615 F.2d at 530; see also Cortez III Serv. Corp.224

v. NASA, 921 F. Supp. 8, 12 (D.D.C. 1996) (General and Administrative (G &
A) rate ceilings that are "nearly identical" to actual G & A rates) (alternative
holding) (reverse FOIA suit), appeal dismissed voluntarily, No. 96-5163 (D.C.
Cir. July 3, 1996); Niagara Mohawk, No. 95-0952, transcript at 3 (D.D.C. Feb.
23, 1996) ("operating expense information" which would reveal "costs of doing
the jobs that the submitters provide"). 

      See, e.g., Westinghouse Elec. Corp. v. Schlesinger, 392 F. Supp. 1246,225

1249 (E.D. Va. 1974), aff'd, 542 F.2d 1190 (4th Cir. 1976). 

      See, e.g., Braintree, 494 F. Supp. at 289.  226

      See, e.g., Destileria Serralles, Inc. v. Department of the Treasury, No. 85-227

0837, slip op. at 9 (D.P.R. Sept. 22, 1988). 
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sometimes eroding confidentiality,  does not necessarily defeat Exemption 4221

protection, provided that disclosure of the material would still be likely to cause
substantial competitive harm.   222

Numerous types of competitive injury have been identified by the courts as
properly cognizable under the competitive harm prong, including the harms
generally caused by disclosure of:  detailed financial information such as a com-
pany's assets, liabilities, and net worth;  a company's actual costs, break-even223

calculations, profits and profit rates;  data describing a company's workforce224

which would reveal labor costs, profit margins and competitive vulnerability;  a225

company's selling prices, purchase activity and freight charges;  a company's226

purchase records, including prices paid for advertising;  technical and commer-227

cial data, names of consultants and subcontractors, performance, cost and
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      See, e.g., RMS, No. C-92-1545, slip op. at 7 (N.D. Cal. Nov. 24, 1992);228

BDM Corp. v. SBA, 2 Gov't Disclosure Serv. (P-H) ¶ 81,189, at 81,495 (D.D.C.
Mar. 20, 1981).  

      See, e.g., Journal of Commerce, Inc. v. United States Dep't of the Treasury,229

No. 86-1075, slip op. at 6-8 (D.D.C. Mar. 30, 1988), aff'd, 878 F.2d 1446 (Fed.
Cir. 1989) (unpublished table decision).  

      See, e.g., SMS, No. 88-0481, slip op. at 6-8 (D.D.C. Mar. 31, 1989); see230

also Matthews v. United States Postal Serv., No. 92-1208-CV-W-8, slip op. at 6
(W.D. Mo. Apr. 15, 1994) (technical drawings relating to computer system sold
to government, technology for which was still being sold to others). 

      See Citizens Comm'n, No. 92-5313, slip op. at 18-20 (C.D. Cal. May 10,231

1993); see also Cohen, No. 95-6140, slip op. at 11-12 (D.N.J. Nov. 25 1996).    

      See, e.g., Joint Bd. of Control v. Bureau of Indian Affairs, No. 87-217, slip232

op. at 8 (D. Mont. Sept. 9, 1988); Landfair v. United States Dep't of the Army,
645 F. Supp. 325, 329 (D.D.C. 1986); Professional Review Org. v. HHS, 607 F.
Supp. 423, 426 (D.D.C. 1985) (detailing manner in which professional services
contract was to be conducted).  

      Nadler v. FDIC, 899 F. Supp. 158, 163 (S.D.N.Y. 1995), aff'd, 92 F.3d 93233

(2d Cir. 1996).

      Id. 234

      Id.  235

- 173 -

equipment information;  shipper and importer names, type and quantity of228

freight hauled, routing systems, cost of raw materials, and information
constituting the "bread and butter" of a manufacturing company;  currently229

unannounced and future products, proprietary technical information, pricing strat-
egy and subcontractor information;  raw research data used to support a phar-230

maceutical drug's safety and effectiveness, information regarding an unapproved
application to market the drug in a different manner, and sales and distribution
data of a drug manufacturer;  and technical proposals which are submitted, or231

could be used, in conjunction with offers on government contracts.   232

The District Court for the Southern District of New York has recognized
protection under the competitive harm prong for documents pertaining to a
proposed real estate venture, despite the fact that the harm that would flow from
disclosure would come from a citizens group, rather than from competing real
estate developers.   The court made its finding in light of the fact that the233

"avowed goal" of that group was "to drive the joint venture out of business."  234

The court found that irrespective of the identity of the requester, "the economic
injury they may inflict on the joint venture is nonetheless a competitive injury"
that would "jeopardize both the venture's relative position vis-a-vis other New
York City real estate developers and its solvency."   This holding was affirmed235

by the Court of Appeals for the Second Circuit, which reiterated that "[t]he fact
that [the] harm would result from active hindrance by the [requester] rather than
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      Nadler v. FDIC, 92 F.3d 93, 97 (2d Cir. 1996).  But cf. CNA, 830 F.2d at236

1154 (in context of rejecting competitive harm argument based on
"anticipated displeasure of [submitter's] employees" and on fear of "adverse
public reaction," D.C. Circuit observed that such objections "simply do not
amount to `harm flowing from the affirmative use of proprietary information by
competitors'" (quoting Public Citizen, 704 F.2d at 1291 n.30)).  

      United Techs. Corp. v. FAA, 102 F.3d 688, 689 (2d Cir. 1996), cert.237

denied, 117 S. Ct. 2479 (1997).  

      Id.  238

      Id. 239

      Id. at 690.  240

      Id.  241

      Id. at 691.  242

      486 U.S. 1 (1988) (holding that presentence report privilege, which is243

designed to protect subjects of such reports, cannot be invoked against those same
subjects when they seek access to their own reports).  
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directly by potential competitors does not affect the fairness considerations that
underlie Exemption Four."  236

The Second Circuit was faced with another "unusual question" concerning
the applicability of the competitive harm prong when it decided a case involving
a FOIA requester who "already [had] knowledge of the confidential information
contained in the withheld documents."   The case concerned a request for design237

drawings that had been submitted by two companies seeking approval to
manufacture aircraft parts.   Those companies sought approval pursuant to238

"identicality" regulations, which permit a manufacturer to obtain approval for its
parts based upon a showing that those parts are "identical" to parts which have
already been approved; in this case, the approved parts were manufactured by the
requester.   The requester argued that because the requested documents were239

"identical in all respects to the drawings" that it itself had previously submitted,
they could not "be `confidential' as to [the requester] within the meaning of FOIA
Exemption 4."   In rejecting that contention, the Second Circuit first noted that240

"[i]t is a basic principle under [the] FOIA that the individuating circumstances of
a requester are not to be considered in deciding whether a particular document
should be disclosed."   Accordingly, the fact that the requester "already ha[d]241

knowledge of the information contained in the withheld documents" was found to
be "irrelevant."   The Second Circuit also rejected the requester's argument that242

the Supreme Court's decision in United States Department of Justice v. Julian,243

supported its contention "that confidentiality under Exemption 4 should be
examined on a requester-specific basis," holding that because the requester was
"not the party for whom the protections of Exemption 4 were intended, it ha[d] no
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      United Techs., 102 F.3d at 691-92 (noting that test for determining compet-244

itive harm "does not appear to contemplate its application on a requester-specific
basis").    

      Id. 245

      See, e.g., Carolina, No. 93CV00113, slip op. at 9 (M.D.N.C. Aug. 2, 1993)246

(disclosure of number of animals sold by companies supplying laboratory speci-
mens "will be simply a small addition to information available in the market-
place" and thus will not cause competitive harm); Teich, 751 F. Supp. at 254
(safety and effectiveness data pertaining to medical device ordered disclosed on
basis of finding that at "this late date" in product approval process, disclosure
"could not possibly help" competitors of submitter); see also Brown, No. 89-
1220, slip op. at 5 (D.D.C. Feb. 15, 1991) (certain wage information not protected
because no showing submitter would suffer "`substantial' injury" if information
were disclosed).  

      See Hercules, Inc. v. Marsh, 839 F.2d 1027, 1030 (4th Cir. 1988) (reverse247

FOIA suit); see also U.S. News & World Report v. Department of the Treasury,
No. 84-2303, slip op. at 12 (D.D.C. Mar. 26, 1986) (aggregate contract price for
armored limousines for the President ordered disclosed as not competitively
harmful given unique nature of contract and agency's role in design of vehicles);
cf. Cove Shipping, Inc. v. Military Sealift Command, No. 84-2709, slip op. at 8-
10 (D.D.C. Feb. 27, 1986) (contract's wage and benefit breakdown not protected
because it related to "one isolated contract, in an industry where labor contracts
vary from bid to bid") (civil discovery case in which Exemption 4 case law
applied).  

      See, e.g., GC Micro, 33 F.3d at 1111 (general information on percentage248

and dollar amount of work subcontracted out to small disadvantaged businesses
that does not reveal "breakdown of how the contractor is subcontracting the work,
nor . . . the subject matter of the prime contract or subcontracts, the number of
subcontracts, the items or services subcontracted, or the subcontractors' locations
or identities"); North Carolina Network, No. 90-1443, slip op. at 9 (4th Cir. Feb.
5, 1991) (general information regarding sales and pricing that would not reveal
submitters' costs, profits, sources, or age, size, condition, or breed of animals
sold); SMS, No. 88-0481, slip op. at 8 (D.D.C. Mar. 31, 1989) (general informa-
tion regarding publicly held corporation's management structure, financial and
production capabilities, corporate history and employees, most of which would be
found in corporation's annual report and SEC filings and would in any event be

(continued...)
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claim of special access."   Inasmuch as the requester "`freely concede[d]' that it244

[could not] prevail if it must proceed" as if it were "any other member of the
general public," the Second Circuit upheld the agency's decision to withhold the
information.    245

On the other hand, protection under the competitive harm prong has been
denied when the prospect of injury is remote --for example when a government246

contract is not awarded competitively --or when the requested information is too247

general in nature.    248
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readily available to any stockholder interested in obtaining such information);
Davis Corp. v. United States, No. 87-3365, slip op. at 9 (D.D.C. Jan. 19, 1988)
(information contained in letters from contractor to agency regarding performance
of contract that did not reveal contractor's suppliers or costs) (reverse FOIA suit);
EHE Nat'l Health Serv. v. HHS, No. 81-1087, slip op. at 5 (D.D.C. Feb. 24, 1984)
("mundane" information regarding submitter's operation) (reverse FOIA suit);
American Scissors
Corp. v. GSA, No. 83-1562, slip op. at 8 (D.D.C. Nov. 15, 1983) (general
description of manufacturing process with no details) (reverse FOIA suit).    

      General Elec. Co. v. NRC, 750 F.2d 1394, 1402-03 (7th Cir. 1984) (reverse249

FOIA suit). 

      See, e.g., CNA, 830 F.2d at 1154 ("unfavorable publicity" and "demoral-250

ized" employees insufficient for showing of competitive harm); Public Citizen,
704 F.2d at 1291 n.30 (quoting language from law review article to note that
competitive harm should "`be limited to harm flowing from the affirmative use of
proprietary information by competitors'" and "`should not be taken to mean'"
harms such as "`customer or employee disgruntlement'" or "`embarrassing
publicity attendant upon public revelations concerning, for example, illegal or
unethical payments to government officials'"); Daisy Mfg. Co. v. Consumer Prod.
Safety Comm'n, No. 96-5152, slip op. at 8 (W.D. Ark. Feb. 5, 1997) (court
"cannot condone" use of FOIA "as shield[] against potentially negative, or
inaccurate, publicity") (reverse FOIA suit) (appeal pending); Public Citizen, 964
F. Supp. at 415 n.2 (court finds it "questionable whether the competitive injury
associated with `alarmism' qualifies under Exemption 4" because competitive
harm does not encompass "adverse public reaction"); Martech USA, Inc. v.
Reich, No. C-93-4137, slip op. at 5 (N.D. Cal. Nov. 24, 1993) (although
"information could damage . . . [submitter's] reputation, this is not the type of
competitive harm protected by" Exemption 4) (denying motion for temporary
restraining order in reverse FOIA suit); Silverberg v. HHS, No. 89-2743, slip op.
at 10 (D.D.C. June 14, 1991) (possibility that competitors might "distort"
requested information and thus cause submitter embarrassment insufficient for
showing of competitive harm); Badhwar v. United States Dep't of the Air Force,
622 F. Supp. 1364, 1377 (D.D.C. 1985) ("fear of litigation" insufficient for
showing of competitive harm), aff'd in part & rev'd in part on other grounds, 829
F.2d 182 (D.C. Cir. 1987); cf. Playboy Enters. v. United States Customs Serv.,
959 F. Supp. 11, 17 (D.D.C. 1997) (finding, in context of awarding attorney fees,
that when agency initially withheld documents to protect "commercial interests of
an alleged counterfeiter," that position was so unreasonable as to be "devoid of
any merit"), appeal dismissed, No. 97-5128 (D.C. Cir. June 18, 1997).  But see
Bauer v. United States, No. 92-0376, slip op. at 4 (D.D.C. Sept. 30, 1993)
(aberrational decision upholding deletion of name of corporation mentioned in

(continued...)
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In addition, several courts, including the D.C. Circuit, have held that the
harms flowing from "embarrassing" disclosures, or disclosures which could cause
"customer or employee disgruntlement,"  are not cognizable under Exemption249

4.   (Moreover, such harms would not be cognizable under Ex250
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investigatory report because release of name "in connection with a criminal
investigation could cause undue speculation and commercial harm to that
corporation"), remanded, No. 94-5205 (D.C. Cir. Apr. 14, 1995). 

      See, e.g., National Parks, 547 F.2d at 685 n.44.251

      Occidental Petroleum Corp. v. SEC, 873 F.2d 325, 341 (D.C. Cir. 1989)252

(reverse FOIA suit).  

      Id. 253

      Martin Marietta, 1997 WL 459831, at *1 (involving "cost and fee infor-254

mation," and "component and configuration prices"--including unit pricing and
contract line item numbers--and "technical and management information").  

      Id. at *3.  255

      Id. at *4.  256
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emption 6 either, for it is well established that businesses have no "corporate
privacy."   For a further discussion of this point, see Exemption 6, Privacy Con-251

siderations, below.)  Nevertheless, the D.C. Circuit skirted this issue and express-
ly did not decide whether an allegation of harm flowing only from the embarrass-
ing publicity associated with disclosure of a submitter's illegal payments to
government officials would be sufficient to establish competitive harm.   The252

court did go on to hold, however, that the submitter's "right to an exemption, if
any, depends upon the competitive significance of whatever information may be
contained in the documents" and that the submitter's motive for seeking confiden-
tial treatment, even if it was to avoid embarrassing publicity, was "simply ir-
relevant."    253

The status of unit prices in awarded government contracts remains a
contentious issue.  This past year, there was yet another challenge to an agency's
decision to disclose, among other things, a contractor's unit price information.  254

In upholding the agency's decision to release the information, the District Court
for the District of Columbia rejected the submitter's contention that disclosure
would enable its competitors "to predict its costs and profit margin, significantly
enhancing their ability to underbid."   Declaring that "[t]he public, including255

competitors who lost the business to the winning bidder, is entitled to know just
how and why a government agency decided to spend public funds as it did; to be
assured that the competition was fair; and indeed, even to learn how to be more
effective competitors in the future," the court upheld the agency's decision to
release the information because the submitter had "simply failed to demonstrate"
how it would be competitively harmed by its disclosure.   Although noting that256

the submitter "might prefer that less be known about its operations, and that the
reasons for its past successes remain a mystery to be solved by the competitors on
their own," the court held that the submitter had not shown "that it will in fact be
unable to duplicate those successes unless [the agency] acquiesces in keeping the
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      Id.  257

      McDonnell Douglas Corp. v. NASA, 895 F. Supp. 319, 326 (D.D.C. 1995)258

(reverse FOIA suit), vacated as moot, No. 95-5288 (D.C. Cir. Apr. 1, 1996); CC
Distribs. v. Kinzinger, No. 94-1330, slip op. at 10-14 (D.D.C. June 28, 1995)
(reverse FOIA suit); Chemical Waste Management, Inc. v. O'Leary, No. 94-2230,
slip op. at 10-12 (D.D.C. Feb. 28, 1995) (reverse FOIA suit); Comdisco, Inc. v.
GSA, 864 F. Supp. 510, 516 (E.D. Va. 1994) (reverse FOIA suit). 

      Chemical Waste, No. 94-2230, slip op. at 11-12 (D.D.C. Feb. 28, 1995)259

(agency required to correct administrative record by addressing submitter's "ac-
tual complaints of [competitive] harm," i.e., that when contract was rebid, new
contractor "will be asked to perform the exact same--and, as yet, unrendered--
services that were expected to be performed under" existing contract).  

      McDonnell Douglas, 895 F. Supp. at 326 (submitter "failed to show with260

any particularity how a competitor could use the information at issue to cause
competitive injury"); CC Distribs., No. 94-1330, slip op. at 13 (D.D.C. June 28,
1995) (submitter failed "to explain how its competitors could reverse-engineer its
pricing methods and deduce its concessions from suppliers," which it had
conclusorily claimed would occur if its unit prices were disclosed); Comdisco,
864 F. Supp. at 516 (submitter failed to satisfy standard that it "present persuasive
evidence that disclosure of the unit prices would reveal some confidential piece of
information, such as a profit multiplier or risk assessment, that would place the
submitter at a competitive disadvantage").    

      Pacific Architects & Eng'rs v. United States Dep't of State, 906 F.2d 1345,261

1347 (9th Cir. 1990) (reverse FOIA suit); Acumenics Research & Tech., Inc. v.
United States Dep't of Justice, 843 F.2d 800, 808 (4th Cir. 1988) (reverse FOIA
suit); J.H. Lawrence Co. v. Smith, No. 81-2993, slip op. at 8-9 (D. Md. Nov. 10,
1982).  But see Sperry Univac Div. v. Baldrige, 3 Gov't Disclosure Serv. (P-H)

(continued...)
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competition in the dark."  257

The outcome of that case was consistent with the four cases concerning
contract price information that were decided two years ago--all of which were
brought by submitters challenging the agencies' decisions to disclose such infor-
mation--and in which none of the submitters were able to convince the court that
disclosure of the prices charged the government would cause them to suffer
competitive harm.   One of the cases was remanded back to the agency for258

further factfinding on that issue,  but in the remaining three cases the compet-259

itive harm arguments were rejected outright by the court.   260

Additionally, there are three other cases which contain a thorough analysis
of the possible effects of disclosure of unit prices--including two appellate deci-
sions--and in all three of these cases the courts likewise denied Exemption 4
protection, finding that disclosure of the prices would not directly reveal confi-
dential proprietary information, such as a company's overhead, profit rates, or
multiplier, and that the possibility of competitive harm was thus too specula-
tive.   261
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¶ 83,265, at 84,052 (E.D. Va. June 16, 1982) (protecting unit prices on finding
that they revealed submitter's pricing and discount strategy), appeal dismissed,
No. 82-1723 (4th Cir. Nov. 22, 1982).  

      Pacific Architects, 906 F.2d at 1347.  262

      Id. at 1347-48; see RMS, No. C-92-1545, slip op. at 7 (N.D. Cal. Nov. 24,263

1992) (court "unconvinced based on the evidence that the release of contract bid
prices, terms and conditions whether interim or final will harm the successful
bidders"); see also GC Micro, 33 F.3d at 1114-15 (relying on Pacific Architects,
court orders disclosure of percentage and dollar amount of work subcontracted
out by defense contractors). 

      Racal-Milgo Gov't Sys. v. SBA, 559 F. Supp. 4, 6 (D.D.C. 1981); accord264

CC Distribs., No. 94-1330, slip op. at 13 (D.D.C. June 28, 1995); JL Assocs., 90-
2 CPD 261, B-239790 at 4 (Oct. 1, 1990) (Comptroller General decision noting
that "disclosure of prices charged the government is ordinarily a cost of doing
business with the government"); see also EHE, No. 81-1087, slip op. at 4 (D.D.C.
Feb. 24, 1984) ("[O]ne who would do business with the government must expect
that more of his offer is more likely to become known to others than in the case of
a purely private agreement.").   

      CC Distribs., No. 94-1330, slip op. at 13 (D.D.C. June 28, 1995).  265

      Id. (referring to Chemical Waste, No. 94-2230, slip op. at 11 (D.D.C. Feb.266

28, 1995), where prices at issue were those of a subcontractor who was "not in
privity of contract" with agency and thus was not, in fact, "doing business with
the government"). 
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In the most recent appellate court decision on this issue, the Court of
Appeals for the Ninth Circuit denied Exemption 4 protection for the unit prices
provided by a successful offeror despite the offeror's contention that competitors
would be able to determine its profit margin by simply subtracting from the unit
price the other component parts which are either set by statute or standardized
within the industry.   The Ninth Circuit upheld the agency's determination that262

competitors would not be able to make this type of calculation because the
component figures making up the unit price were not, in fact, standardized, but
instead were subject to fluctuation.   263

Similarly, in the absence of a showing of competitive harm, the District
Court for the District of Columbia has denied Exemption 4 protection for the
prices charged the government for computer equipment, stating that "[d]isclosure
of prices charged the Government is a cost of doing business with the Gov-
ernment."   Indeed, this "cost of doing business" principle was expressly264

endorsed by the District Court for the District of Columbia as a "general propo-
sition" that agencies may reasonably follow.   Although it is not applicable "to265

every case that arises,"  the court nevertheless found that it is "incumbent upon"266

a submitter challenging a contract price disclosure decision to "demonstrate that
[an agency's] decision to follow this general proposition"--namely, that disclosure
of contract prices is a cost of doing business with the government--is somehow
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      Id.  267

      AT&T Info. Sys. v. GSA, 627 F. Supp. 1396, 1403 (D.D.C. 1986); rev'd on268

other grounds & remanded, 810 F.2d 1233, 1236 (D.C. Cir. 1987) (reverse FOIA
suit).  

      48 C.F.R. § 15.1003(b)(1)(iv) (1996).   269

      See FOIA Update, Fall 1984, at 4; FOIA Update, Winter 1986, at 6; accord270

Comdisco, 864 F. Supp. at 516 (noting that unit prices are "the sort of pricing
information routinely disclosed under the [FAR]" (citing Acumenics, 843 F.2d at
807-08)); JL Assocs., 90-2 CPD 261, B-239790 at 4 n.2 (Oct. 1, 1990) (Comp-
troller General decision rejecting argument that disclosure of option unit prices
would cause submitter competitive harm by revealing pricing strategy and deci-
sionmaking process and noting that FAR "expressly advises awardees that the
unit prices of awards will generally be disclosed to unsuccessful offerors"); cf.
McDonnell Douglas Corp. v. Widnall, No. 94-0091, slip op. at 13 (D.D.C. Apr.
11, 1994) (in ruling on different FAR disclosure provision, court held that
provision served as legal authorization for agency to release exercised option
prices and thus such prices were "not protected from disclosure by the Trade
Secrets Act" and court need not reach issue of applicability of Exemption 4), and
McDonnell Douglas Corp. v. Widnall, No. 92-2211, slip op. at 8 (D.D.C. Apr. 11,
1994) (same), cases consolidated on appeal & remanded for further development
of the record, 57 F.3d 1162, 1167 (D.C. Cir. 1995) (because agency's FAR
"authorization argument is intertwined analytically" with Exemption 4 coverage
issue, remand to agency ordered so that court "can have one considered and
complete statement of the Air Force's position" on submitter's claim that its prices
were protected by Exemption 4) (non-FOIA cases brought under Administrative
Procedure Act).  But see Environmental Tech., Inc. v. EPA, 822 F. Supp. 1226,
1229 n.4 (E.D. Va. 1993) (interpreting unit price FAR provision to actually
prohibit release of unit prices if such information "constitutes `confidential
business information'") (reverse FOIA suit).  

      975 F.2d 871 (D.C. Cir. 1992) (en banc).  271
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arbitrary or capricious.   This ruling comports with the court's decision in an267

earlier unit price case in which it had recognized the "strong public interest in re-
lease of component and aggregate prices in Government contract awards."   268

The current Federal Acquisition Regulation (FAR) also mandates the dis-
closure of successful offerors' unit prices (with some exceptions) in negotiated
contracts in excess of $10,000 through a post-award debriefing process.   Be-269

cause Exemption 4 protection is vitiated if the information is publicly available
elsewhere, all unit prices of successful offerors that are required to be disclosed
under the FAR debriefing scheme should not be considered to be within the
available protection of Exemption 4.   270

Several years ago, and prior to the decision by the D.C. Circuit in Critical
Mass Energy Project v. NRC,  there were three cases involving unit prices de-271

cided by the District Court for the District of Columbia, with each case reaching a
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      Brownstein Zeidman & Schomer v. Department of the Air Force, 781 F.272

Supp. 31, 33 (D.D.C. 1991).

      McDonnell Douglas Corp. v. NASA, No. 91-3134, transcript at 10 (D.D.C.273

Jan. 24, 1992) (bench order), remanded for further consideration in light of
Critical Mass, No. 92-5342 (D.C. Cir. Feb. 14, 1994), on remand, 895 F. Supp.
316, 319 (D.D.C. 1995) (Critical Mass found inapplicable; agency denied
opportunity to remedy "inadequacies" in record; court held that permanent
injunction "remains in place") (reverse FOIA suit), aff'd for agency failure to
timely raise argument, No. 95-5290 (D.C. Cir. Sept. 17, 1996).  

      MCI, No. 89-0746, slip op. at 15 (D.D.C. Mar. 25, 1992).  274

      Cohen, Dunn & Sinclair, P.C. v. GSA, No. 92-0057-A (E.D. Va. Sept. 10,275

1992) (bench order). 

      MCI, No. 89-0746, slip op. at 4-9 (D.D.C. Feb. 27, 1995).  276

      General Dynamics Corp. v. United States Dep't of the Air Force, 822 F.277

Supp. 804, 807 (D.D.C. 1992), vacated as moot, No.92-5186 (D.C. Cir. Sept. 23,
1993) (reverse FOIA suit).  

      Id. at 807 (quoting Racal-Milgo, 559 F. Supp. at 6).  278

      Id.; see RMS, No. C-92-1545, slip op. at 7 (N.D. Cal. Nov. 24, 1992)279

(rejecting competitive harm claim for "interim" prices).   
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different result.  In one, the court ordered disclosure of the unit prices, rejecting
as "highly speculative" the argument that their release would allow competitors to
calculate the submitter's profit margin and thus be able to underbid it in future
procurements.   In another case, the court determined that the submitter's272

competitive harm arguments were not speculative and it even went so far as to
issue an injunction permanently prohibiting the agency from releasing those unit
prices to the public.   In the third such case, the court found that it was a "fact-273

intensive question" whether the submitter would suffer competitive harm from
release of its "price information" and it therefore declined to rule on the applic-
ability of Exemption 4 in the context of a summary judgment motion.   (That274

case was never resolved on the merits by the District of Columbia court as the
issue was first litigated by a party acting on behalf of the plaintiff in the Eastern
District of Virginia  and the principle of collateral estoppel was then found to275

prevent the plaintiff from relitigating the issue in the District of Columbia. )  276

The District Court for the District of Columbia had issued another decision
during that same time period in a case involving unexercised option prices rather
than "ordinary" unit prices.   In that case, the court expressly stated that it277

"generally agrees that `[d]isclosure of prices charged the Government is a cost of
doing business with the Government.'"   It then upheld the agency's decision to278

release the option prices because "competitively sensitive information such as
cost, overhead, or profit identifiers would not be revealed."   This decision was279
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      General Dynamics Corp. v. Department of the Air Force, No. 92-5186, slip280

op. at 1 (D.C. Cir. Sept. 23, 1993) (reverse FOIA suit). 

      Id.  281

      Raytheon Co. v. Department of the Navy, No. 89-2481, slip op. at 2-3282

(D.D.C. Dec. 22, 1989).  

      Id. at 8-15; see also FOIA Update, Spring/Summer 1990, at 2; FOIA283

Update, Fall 1983, at 10-11.  

      National Defense Authorization Act for Fiscal Year 1997, Pub. L. No. 104-284

201, § 821, 110 Stat. 2422 (containing parallel measures applicable to both armed
services and certain civilian agencies) (to be codified at 10 U.S.C. § 2305(g) and
41 U.S.C. § 253b(m)). 

      See FOIA Update, Winter 1997, at 2 (discussing new statute and fact that285

key determinant of exempt status under it is whether proposal was incorporated
into or otherwise set forth in resulting contract).  

- 182 -

subsequently vacated by the D.C. Circuit, however,  after the FOIA requester280

withdrew its request while the case was pending on appeal.  In the absence of a
FOIA requester seeking access to the information, the court held that the case had
become moot.   281

None of the above cases concerning unit prices involved a request for pric-
ing information submitted by an unsuccessful offeror.  In the first decision to
touch on this point, the court considered a situation in which the requester did not
actually seek unit prices, but instead had requested the bottom-line price (total
cumulative price) that an unsuccessful offeror had proposed for a government
contract, as well as the bottom-line prices it had proposed for four years' worth of
contract options.   Accepting the submitter's contention that disclosure of these282

bottom-line prices would cause it to suffer competitive harm by enabling
competitors to deduce its pricing strategy, the court found that unsuccessful
offerors had a different expectation of confidentiality than successful offerors,
that the public interest in disclosure of pricing information concerning unawarded
contracts was slight, and most importantly, that the unsuccessful offeror--who
would be competing with the successful offeror on the contract options as well as
on future related contracts--had demonstrated factually how the contract and
option prices could be used by its competitors to derive data harmful to its
competitive position.   283

Congress recently has addressed this issue by enacting a statute that
prohibits most agencies from disclosing solicited contract proposals--which
would contain proposed price information--if those proposals have not become
incorporated into an ensuing government contract.   This Exemption 3 statute284

has the practical effect of providing statutory protection for the prices proposed
by unsuccessful offerors because by definition, that information is not
incorporated into the resulting government contract.   285

In the immediate aftermath of Critical Mass, there were two decisions that
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      Environmental Tech., 822 F. Supp. at 1229; Cohen, Dunn, No. 92-0057-A,286

transcript at 28 (E.D. Va. Sept. 10, 1992). 

      See FOIA Update, Spring 1993, at 3-5 ("OIP Guidance:  The Critical Mass287

Distinction Under Exemption 4"); id. at 6-7 ("Exemption 4 Under Critical Mass: 
Step-By-Step Decisionmaking").

      Environmental Tech., 822 F. Supp. at 1229. 288

      Comdisco, 864 F. Supp. at 517 n.8. 289

      Cohen, Dunn, No. 92-0057-A, transcript at 29; Findings of Fact at 7-8 (E.D.290

Va. Sept. 10, 1992) (accepting argument that disclosure of detailed unit price
information would reveal pricing strategy and permit future bids to be predicted
and undercut).  

      McDonnell Douglas, No. 92-2211, slip op. at 1, 3, 8 (D.D.C. Apr. 11,291

1994).  

      498 F.2d 765, 770 n.17 (D.C. Cir. 1974).  292

      Washington Post Co. v. HHS, 690 F.2d 252, 268 n.51 (D.C. Cir. 1982);293

National Parks & Conservation Ass'n v. Kleppe, 547 F.2d 673, 678 n.16 (D.C.
Cir. 1976); Public Citizen Health Research Group v. FDA, 539 F. Supp. 1320,

(continued...)
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afforded protection to unit prices premised on the theory that contract submis-
sions are "voluntary" and that such pricing terms are not customarily disclosed to
the public.   (These decisions appear to implicitly define voluntary submissions286

according to the nature of the activity to which they are connected and thus are
contrary to the policy guidance that has been issued by the Department of Justice
concerning the voluntary/required distinction.   Indeed, one decision  has now287    288

been expressly disclaimed by another judge in that same judicial district for
failing to identify any justification whatsoever for its conclusion. )  (For a289

further discussion of Critical Mass and its new standard, see Exemption 4,
Applying Critical Mass, above.)  In addition to affording protection to contract
pricing information under Critical Mass, one of these decisions, in a rather
cursory order issued from the bench, went on to alternatively afford protection
under the competitive harm prong.   A third decision that had originally afforded290

protection to exercised option prices was subsequently vacated by the District
Court for the District of Columbia on a motion to alter the judgment and the
agency's decision to disclose such option prices was upheld as authorized by the
FAR.   291

Third Prong of National Parks

In addition to the impairment prong and the competitive harm prong of the
test for confidentiality established in National Parks & Conservation Ass'n v.
Morton, the decision specifically left open the possibility of a third prong that
would protect other governmental interests, such as compliance and program ef-
fectiveness.   Several subsequent decisions reaffirmed this possibility in dicta292         293
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1326 (D.D.C. 1982), rev'd & remanded on other grounds, 704 F.2d 1280 (D.C.
Cir. 1983).  

      975 F.2d 871, 879 (D.C. Cir. 1992); see also FOIA Update, Spring 1993, at294

7 ("Exemption 4 Under Critical Mass:  Step-By-Step Decisionmaking").  

      9 to 5 Org. for Women Office Workers v. Board of Governors of the Fed.295

Reserve Sys., 721 F.2d 1 (1st Cir. 1983); accord Africa Fund v. Mosbacher, No.
92-289, slip op. at 16 (S.D.N.Y. May 26, 1993) (finding third prong satisfied
when agency "submitted extensive declarations that explain why disclosure of
documents . . . would interfere with the export control system" (citing Durnan v.
United States Dep't of Commerce, 777 F. Supp. 965, 967 (D.D.C. 1991))). 

      9 to 5, 721 F.2d at 10; see, e.g., Nadler v. FDIC, 899 F. Supp. 158, 161-63296

(S.D.N.Y. 1995) (joint venture agreement acquired when FDIC became receiver
of failed bank protected under third prong because disclosure could "hurt the
venture's prospects for financial success," which in turn would "reduce returns to
the FDIC," and thereby "interfere significantly with the FDIC's receivership
program, which aims to maximize profits on the assets acquired from failed
banks"), aff'd on other grounds, 92 F.3d 93 (2d Cir. 1996); Allnet Communication
Servs. v. FCC, 800 F. Supp. 984, 990 (D.D.C. 1992) (computer models protected
under third prong because disclosure would make providers of proprietary input
data reluctant to supply such data to submitter, and without that data computer
models would become ineffective, which, in turn, would reduce effectiveness of
agency's program), aff'd on other grounds, No. 92-5351 (D.C. Cir. May 27, 1994);
Clarke v. United States Dep't of the Treasury, No. 84-1873, slip op. at 4-6 (E.D.
Pa. Jan. 24, 1986) (identities of Flower Bond owners protected under third prong
because government had legitimate interest in fulfilling "pre-FOIA contractual
commitments of confidentiality" given to investors in order to ensure that pool of
future investors willing to purchase government securities was not reduced; if that
occurred, the pool of money from which government borrows would correspond-
ingly be reduced, thereby harming national interest); Comstock Int'l, Inc. v.
Export-Import Bank, 464 F. Supp. 804, 808 (D.D.C. 1979) (loan applicant
information withheld under third prong on showing that disclosure would impair
Bank's ability to promote U.S. exports); see also FOIA Update, Fall 1983, at 15;
cf. M/A-COM Info. Sys. v. HHS, 656 F. Supp. 691, 692 (D.D.C. 1986) (settle-

(continued...)
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and, as discussed below, with its en banc decision in Critical Mass Energy Project
v. NRC, the Court of Appeals for the District of Columbia Circuit conclusively
recognized the existence of a "third prong" under National Parks.   294

The third prong received its first thorough appellate court analysis and ac-
ceptance by the Court of Appeals for the First Circuit.   In 9 to 5 Organization295

for Women Office Workers v. Board of Governors of the Federal Reserve
System, the First Circuit expressly admonished against using the two primary
prongs of National Parks as "the exclusive criteria for determining confidentiali-
ty" and held that the pertinent inquiry is whether public disclosure of the informa-
tion will harm an "identifiable private or governmental interest which the Con-
gress sought to protect by enacting Exemption 4 of the FOIA."296
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(...continued)

ment negotiation documents protected upon finding that "it is in the public inter-
est to encourage settlement negotiations in matters of this kind and it would
impair the ability of HHS to carry out its governmental duties if disclosure . . .
were required").  But see News Group Boston, Inc. v. National R.R. Passenger
Corp., 799 F. Supp. 1264, 1269 (D. Mass. 1992) (recognizing existence of third
prong, but declining to apply it based on lack of specific showing that agency ef-
fectiveness would be impaired), appeal dismissed, No. 92-2250 (1st Cir. Dec. 4,
1992).  

      See FOIA Update, Winter 1985, at 3-4 ("OIP Guidance:  Protecting Intrin-297

sic Commercial Value"). 

      See id.; see also FOIA Update, Fall 1983, at 3-5 (setting forth similar basis298

for protecting copyrighted materials against substantial adverse market effect
caused by FOIA disclosure).

      See Brittany Dyeing & Printing Corp. v. EPA, No. 91-2711, slip op. at 10-299

12 (D.D.C. Mar. 12, 1993) (rejecting argument that FOIA disclosure of Dun &
Bradstreet report would cause "loss of potential customers" because no evidence
was presented to support contention that potential customers would
use FOIA in such a manner, particularly in light of time involved in receiving in-
formation through FOIA process; nor was it shown how many such reports would
be available through FOIA and court would not assume that majority, or even
substantial number, could be so obtained); Key Bank of Me., Inc. v. SBA, No.
91-362-P, slip op. at 7 (D. Me. Dec. 31, 1992) (denying protection for Dun &
Bradstreet reports because "the notion that those who are in need of credit
information will use the government as a source in order to save costs belies
common sense").  

      Teich v. FDA, 751 F. Supp. 243, 251 (D.D.C. 1990), appeal voluntarily300

dismissed, No. 91-5023 (D.C. Cir. July 2, 1992).  
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  Thereafter, the Department of Justice issued policy guidance regarding
Exemption 4 protection for "intrinsically valuable" records--records that are sig-
nificant not for their content, but as valuable commodities which can be sold in
the marketplace.   Because protection for such documents is well rooted in the297

legislative history of Exemption 4, the third prong of the National Parks test
should permit the owners of such records to retain their full proprietary interest in
them when release through the FOIA would result in a substantial loss of their
market value.   Of course, this protection would be available only if there were298

sufficient evidence to demonstrate factually that potential customers would
actually utilize the FOIA as a substitute for directly purchasing the records from
the submitter.   299

 The third prong was at issue in a case decided several years ago that con-
cerned an agency that had the authority--but had not yet had the time and re-
sources--to promulgate a regulation that would require submission of certain
data.   During this interim period the agency was relying on companies to vol-300
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      Id. at 251.  301

      Id. at 252-53.  302
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untarily submit the desired information.   In that case the court rejected the301

agency's argument that under these circumstances disclosure would impair its
efficiency and effectiveness, holding instead that because Congress had "an-
nounced a preference for mandatory over voluntary submissions," the agency was
"hard-pressed to support its claim that voluntary submissions are somehow more
efficient."  302

Thirteen years after the National Parks decision first raised the possibility
that Exemption 4 could protect interests other than those reflected in the impair-
ment and competitive harm prongs, a panel of the Court of Appeals for the Dis-
trict of Columbia Circuit embraced the third prong in the first appellate decision 
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      830 F.2d 278, 282, 286 (D.C. Cir. 1987), vacated en banc, 975 F.2d 871303

(D.C. Cir. 1992). 

      Id. at 286.  304

      731 F. Supp. 554, 557 (D.D.C. 1990), rev'd in part & remanded, 931 F.2d305

939 (D.C. Cir.), vacated & reh'g en banc granted, 942 F.2d 799 (D.C. Cir. 1991),
grant of summary judgment to agency aff'd en banc, 975 F.2d 871 (D.C. Cir.
1992).     

      Id. 306

      931 F.2d 939, 944-45 (D.C. Cir.), vacated & reh'g en banc granted, 942307

F.2d 799 (D.C. Cir. 1991), grant of summary judgment to agency aff'd en banc,
975 F.2d 871 (D.C. Cir. 1992).   

      975 F.2d at 879.   308

      Id.; see also Allnet, 800 F. Supp. at 990 (recognizing, after Critical Mass,309

third prong protection to prevent agency effectiveness from being impaired). 

      975 F.2d at 879.  310
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in Critical Mass.   There, the panel adopted what it termed the "persuasive" rea-303

soning of the First Circuit and expressly held that an agency may invoke Exemp-
tion 4 on the basis of interests other than the two principally identified in National
Parks.     304

Upon remand from the D.C. Circuit, the district court in Critical Mass
found the requested information to be properly withheld pursuant to the third
prong.   The court reached this decision based on the fact that if the requested305

information were disclosed, future submissions would not be provided until they
were demanded under some form of compulsion--which would then have to be
enforced, precipitating "acrimony and some form of litigation with attendant
expense and delay."   On appeal for the second time, a panel of the D.C. Circuit306

reversed the lower court on this point, but that decision was itself vacated when
the D.C. Circuit decided to hear the case en banc.  307

In its en banc decision in Critical Mass, the D.C. Circuit conducted an ex-
tensive review of the interests sought to be protected by Exemption 4 and
expressly held that "[i]t should be evident from this review that the two interests
identified in the National Parks test are not exclusive."   In addition, the D.C.308

Circuit went on to state that although it was overruling the first panel decision in
Critical Mass, it "note[d]" that that panel had adopted the First Circuit's conclu-
sion in 9 to 5 that Exemption 4 protects a "governmental interest in administrative
efficiency and effectiveness."   Moreover, the D.C. Circuit specifically recog-309

nized yet another Exemption 4 interest--namely, "a private interest in preserving
the confidentiality of information that is provided the Government on a voluntary
basis."   It declined to offer an opinion as to whether any other governmental or310



                                                                               EXEMPTION 4

      Id.  311

      Nadler v. FDIC, 92 F.3d 93, 96 (2d Cir. 1996).  312

      Id. at n.2 (citing Continental Stock Transfer & Trust Co. v. SEC, 566 F.2d313

373, 375 (2d Cir. 1977)).  

      Washington Post Co. v. HHS, 690 F.2d 252, 267 n.50 (D.C. Cir. 1982).  314

      Indian Law Resource Ctr. v. Department of the Interior, 477 F. Supp. 144,315

148 (D.D.C. 1979).  

      Miller, Anderson, Nash, Yerke & Wiener v. United States Dep't of Energy,316

499 F. Supp. 767, 771 (D. Or. 1980). 
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private interests might also fall within Exemption 4's protection.   311

The Court of Appeals for the Second Circuit--in the course of reviewing a
decision of the District Court for the Southern District of New York which had
afforded protection to documents based upon application of the third prong
--expressly declined to consider whether that application was "properly afford-
ed."   In so doing, the Second Circuit noted that while it had previously312

"adopted the National Parks formulation of Exemption 4," that "adoption did not
encompass the speculation regarding `program effectiveness'" that was set forth in
National Parks.313

Privileged Information

The term "privileged" in Exemption 4 has been utilized by some courts as
an alternative for protecting nonconfidential commercial or financial information. 
Indeed, the Court of Appeals for the District of Columbia Circuit has indicated
that this term should not be treated as being merely synonymous with "confiden-
tial," particularly in light of the legislative history's explicit reference to certain
privileges, e.g., the attorney-client and doctor-patient privileges.   Nevertheless,314

during the FOIA's first two decades, only two district court decisions had
discussed "privilege" in the Exemption 4 context.  

In one case, a court upheld the Department of the Interior's withholding of
detailed statements by law firms of work that they had done for the Hopi Indians
on the ground that they were "privileged" because of their work-product nature
within the meaning of Exemption 4:  "The vouchers reveal strategies developed
by Hopi counsel in anticipation of preventing or preparing for legal action to safe-
guard tribal interests.  Such communications are entitled to protection as attorney
work product."   In the second case, a legal memorandum prepared for a utility315

company by its attorney qualified as legal advice protectible under Exemption 4
as subject to the attorney-client privilege.   In both of these cases the infor-316

mation was withheld also as "confidential."

It was not until another five years had passed that a court protected material
relying solely on the "privilege" portion of Exemption 4--specifically, by recog-
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      Washington Post Co. v. HHS, 603 F. Supp. 235, 237-39 (D.D.C. 1985),317

rev'd on procedural grounds & remanded, 795 F.2d 205 (D.C. Cir. 1986).  

      M/A-COM Info. Sys. v. HHS, 656 F. Supp. 691, 692 (D.D.C. 1986); see318

also FOIA Update, Fall 1985, at 3-4 ("OIP Guidance:  Protecting Settlement
Negotiations"). 

      Washington Post Co. v. United States Dep't of Justice, No. 84-3581, slip319

op. at 21 (D.D.C. Sept. 25, 1987) (magistrate's recommendation), adopted
(D.D.C. Dec. 15, 1987), rev'd in part on other grounds & remanded, 863 F.2d 96,
99 (D.C. Cir. 1988).  But cf. Kansas Gas & Elec. Co. v. NRC, No. 87-2748, slip
op. at 4 (D.D.C. July 2, 1993) (because self-critical analysis privilege previously
rejected in state court proceeding brought to suppress disclosure of documents,
"doctrine of collateral estoppel" precluded "relitigation" of that claim in federal
court) (reverse FOIA suit).   

      McDonnell Douglas Corp. v. EEOC, 922 F. Supp. 235, 237, 242-43 (E.D.320

Mo. 1996) (alternative holding) (reverse FOIA suit), appeal dismissed, No. 96-
2662 (8th Cir. Aug. 29, 1996).

      Id. at 237.  321

      Id. at 242-43. 322

      Id. at 243.  323

      Anderson v. HHS, 907 F.2d 936, 945 (10th Cir. 1990). 324
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nizing protection for documents subject to the "confidential report" privilege.  317

In a brief opinion, one court recognized Exemption 4 protection for settlement
negotiation documents, but did not expressly characterize them as "privileged."  318

Another court subsequently recognized Exemption 4 protection for documents
subject to the critical self-evaluative privilege.   319

Sixteen years after the first decision that protected attorney-client infor-
mation under Exemption 4, the District Court for the Eastern District of Missouri
issued the second such decision.   The court held that a company's "adverse320

impact analyses, [prepared] at the request of its attorneys, for the purpose of
obtaining legal advice about the legal ramifications of [large scale] reductions in
force,"  were protected by the attorney-client privilege.   In so holding, the321      322

court found that disclosure of the documents to the agency "constituted only a
limited waiver and did not destroy the privilege."323

On the other hand, the Court of Appeals for the Tenth Circuit has held that
documents subject to a state protective order entered pursuant to the State of
Utah's equivalent of Rule 26(c)(7) of the Federal Rules of Civil Procedure--which
permits courts to issue orders denying or otherwise limiting the manner in which
discovery is conducted so that a trade secret or other confidential commercial
information is not disclosed or is only disclosed in a certain way--were not
"privileged" for purposes of Exemption 4.   While observing that discovery324

privileges "may constitute an additional ground for nondisclosure" under Exemp-



                                                                               EXEMPTION 4

      Id.  325

      Id.  326

      Sharyland Water Supply Corp. v. Block, 755 F.2d 397, 400 (5th Cir. 1985).  327

      18 U.S.C. § 1905 (1994). 328

      See CNA Fin. Corp. v. Donovan, 830 F.2d 1132, 1140 (D.C. Cir. 1987)329

(noting that Trade Secrets Act "appears to cover practically any commercial or
financial data collected by any federal employee from any source" and that
"comprehensive catalogue of items" listed in Act "accomplishes essentially the
same thing as if it had simply referred to `all officially collected commercial
information' or `all business and financial data received'") (reverse FOIA suit). 

      See, e.g., General Elec. Co. v. NRC, 750 F.2d 1394, 1402 (7th Cir. 1984)330

(reverse FOIA suit). 

      CNA, 830 F.2d at 1144-52.   331

      Id. at 1151; accord Bartholdi Cable Co. v. FCC, 114 F.3d 274, 281 (D.C.332

Cir. 1997) (citing CNA, court declares:  "[W]e have held that information falling
within Exemption 4 of [the] FOIA also comes within the Trade Secrets Act.")
(non-FOIA case brought under Administrative Procedure Act).  But see

(continued...)
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tion 4, the Tenth Circuit noted that those other privileges were for information
"not otherwise specifically embodied in the language of Exemption 4."   By325

contrast, it concluded, recognition of a privilege for materials protected by a
protective order under Rule 26(c)(7) "would be redundant and would substantially
duplicate Exemption 4's explicit coverage of `trade secrets and commercial or
financial information.'"   Similarly, the Court of Appeals for the Fifth Circuit326

has "decline[d] to hold that the [FOIA] creates a lender-borrower privilege," de-
spite the express reference to such a privilege in Exemption 4's legislative
history.327

  
Interrelation with Trade Secrets Act

 Finally, it should be noted that the Trade Secrets Act --an extraordinarily328

broadly worded criminal statute--prohibits the disclosure of much more than
simply "trade secret" information and instead prohibits the unauthorized disclo-
sure of all data protected by Exemption 4.   (See discussion of this statute in329

Exemption 3, Additional Considerations, above.)  Indeed, virtually every court
that has considered the issue has found the Trade Secrets Act and Exemption 4 to
be "coextensive."   In 1987, the Court of Appeals for the District of Columbia330

Circuit issued a long-awaited decision which contains an extensive analysis of the
argument advanced by several commentators that the scope of the Trade Secrets
Act is narrow, extending no more broadly than the scope of its three predecessor
statutes.   The D.C. Circuit rejected that argument and held that the scope of the331

Trade Secrets Act is "at least co-extensive with that of Exemption 4."   Thus, the332
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McDonnell Douglas Corp. v. Widnall, 57 F.3d 1162, 1165 n.2 (D.C.
Cir. 1995) (noting in dicta that court "suppose[s] it is possible that this statement
[from CNA] is no longer accurate in light of [the court's] recently more expansive
interpretation of the scope of Exemption 4" in Critical Mass Energy Project v.
NRC, 975 F.2d 871, 879 (D.C. Cir. 1992)).   

      CNA, 830 F.2d at 1151-52; see also Bartholdi, 114 F.3d at 281 (when333

information shown to be protected by Exemption 4, government is generally
"precluded from releasing" it due to provisions of Trade Secrets Act). 

      Bartholdi, 114 F.3d at 281 (quoting Trade Secrets Act).  334

      CNA, 830 F.2d at 1152 n.139; see also Frazee v. United States Forest Serv.,335

97 F.3d 367, 373 (9th Cir. 1996) (holding that because requested document was
"not protected from disclosure under Exemption 4," it also was "not exempt from
disclosure under the Trade Secrets Act") (reverse FOIA suit). 

      National Org. for Women v. Social Sec. Admin., 736 F.2d 727, 743 (D.C.336

Cir. 1984) (Robinson, J., concurring); accord McDonnell Douglas, 57 F.3d at
1164 (Trade Secrets Act "can be relied upon in challenging agency action that
violates its terms as `contrary to law' within the meaning of the Administrative
Procedure Act"); Pacific Architects & Eng'rs v. United States Dep't of State, 906
F.2d 1345, 1347 (9th Cir. 1990) (reverse FOIA suit); Charles River Park "A," Inc.
v. HUD, 519 F.2d 935, 942 (D.C. Cir. 1975) (reverse FOIA suit); see also FOIA
Update, Summer 1985, at 3 ("OIP Guidance:  Discretionary Disclosure and
Exemption 4"); accord FOIA Update, Spring 1994, at 3.  

      See, e.g., McDonnell Douglas Corp. v. Widnall, No. 94-0091, slip op. at 13337

(D.D.C. Apr. 11, 1994) (FAR disclosure provision served as legal authorization
(continued...)
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court held that if information falls within the scope of Exemption 4, it also falls
within the scope of the Trade Secrets Act.   333

The Trade Secrets Act, however, does not preclude disclosure of infor-
mation "otherwise protected" by that statute, if the disclosure is "`authorized by
law.'"   (For a further discussion of this point, see "Reverse" FOIA, below.)  For334

that reason, the D.C. Circuit has concluded that it need not "attempt to define the
outer limits" of the Trade Secrets Act, i.e., whether information falling outside the
scope of Exemption 4 was nonetheless still within the scope of the Trade Secrets
Act, because the FOIA itself would provide authorization for release of any
information falling outside the scope of an exemption.335

    
The practical effect of the Trade Secrets Act is to limit an agency's ability

to make a discretionary release of otherwise-exempt material, because to do so in
violation of the Trade Secrets Act would not only be a criminal offense, it would
also constitute "a serious abuse of agency discretion" redressable through a
reverse FOIA suit.   Thus, in the absence of a statute or properly promulgated336

regulation giving the agency authority to release the information--which would
remove the disclosure prohibition of the Trade Secrets Act --a deter337
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for agency to release exercised option prices and thus such prices
were "not protected from disclosure by the Trade Secrets Act"), and McDonnell
Douglas Corp. v. Widnall, No. 92-2211, slip op. at 8 (D.D.C. Apr. 11, 1994)
(same), cases consolidated on appeal & remanded for further development of the
record, 57 F.3d 1162 (D.C. Cir. 1995) (non-FOIA cases brought under
Administrative Procedure Act).   

      CNA, 830 F.2d at 1144.338

      5 U.S.C. § 552(b)(5) (1994), as amended by Electronic Freedom of Infor-1

mation Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997). 

      NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 149 (1975); see also FTC v.2

Grolier Inc., 462 U.S. 19, 26 (1983); Martin v. Office of Special Counsel, 819
F.2d 1181, 1184 (D.C. Cir. 1987).

      Federal Open Mkt. Comm. v. Merrill, 443 U.S. 340, 354 (1979).3

      See United States v. Weber Aircraft Corp., 465 U.S. 792, 800 (1984); see4

also FOIA Update, Fall 1984, at 6.  But see Burka v. HHS, 87 F.3d 508, 517
(D.C. Cir. 1996) (ruling that before certain material may be found privileged,
agency must show that it is protected in discovery for reasons similar to those
used by agency in FOIA context).     

      Martin, 819 F.2d at 1185; see also Badhwar v. United States Dep't of the Air5

Force, 829 F.2d 182, 184 (D.C. Cir. 1987) ("Exemption 5 requires the application
of existing rules regarding discovery.").  
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mination by an agency that material falls within Exemption 4 is "tantamount" to a
decision that it cannot be released.338

EXEMPTION 5

Exemption 5 of the FOIA protects "inter-agency or intra-agency memoran-
dums or letters which would not be available by law to a party . . . in litigation
with the agency."   As such, it has been construed to "exempt those documents,1

and only those documents that are normally privileged in the civil discovery con-
text."2

Although originally it was "not clear that Exemption 5 was intended to in-
corporate every privilege known to civil discovery,"  the Supreme Court has3

made it clear that the coverage of Exemption 5 is quite broad, encompassing both
statutory privileges and those commonly recognized by case law, and that it is not
limited to those privileges explicitly mentioned in its legislative history.   Ac-4

cordingly, the Court of Appeals for the District of Columbia Circuit has stated
that the statutory language "unequivocally" incorporates "all civil discovery rules
into FOIA [Exemption 5]."   However, this incorporation of discovery privileges5

requires that a privilege be applied in the FOIA context as it exists in the dis-
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      See United States Dep't of Justice v. Julian, 486 U.S. 1, 13 (1988) (pre-6

sentence report privilege, designed to protect report subjects, cannot be invoked
against them as first-party requesters).

      See id.7

      See Sears, 421 U.S. at 149; see also FOIA Update, Spring 1994, at 3-7 ("OIP8

Guidance:  Applying the "Foreseeable Harm" Standard Under Exemption Five").

      See Durns v. Bureau of Prisons, 804 F.2d 701, 704 n.5 (D.C. Cir.) (employ-9

ing "a functional rather than a literal test in assessing whether memoranda are
`inter-agency or intra-agency'"), cert. granted, judgment vacated on other grounds
& remanded, 486 U.S. 1029 (1988); see also United States Dep't of Justice v.
Julian, 486 U.S. 1, 11 n.9 (1988) (Scalia, J., dissenting) (issue not reached by
majority).  

      See, e.g., Dow Jones & Co. v. Department of Justice, 917 F.2d 571, 57510

(D.C. Cir. 1990) (agency records transmitted to Congress for purposes of
congressional inquiry held not "inter-agency" records under Exemption 5 on basis
that Congress is not an "agency" under FOIA); see also Paisley v. CIA, 712 F.2d
686, 699 n.54 (D.C. Cir. 1983) (presaging Dow Jones by suggesting that agency
responses to congressional requests for information may not constitute protectible
"inter-agency" communications).
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covery context.   Thus, the precise contours of a privilege, with regard to6

applicable parties or types of information which are protectible, are also incorpo-
rated into the FOIA.   7

The three primary, most frequently invoked privileges that have been held
to be incorporated into Exemption 5 are the deliberative process privilege (re-
ferred to by some courts as "executive privilege"), the attorney work-product
privilege, and the attorney-client privilege.   8

Initial Considerations

The threshold issue under Exemption 5 is whether a record is of the sort in-
tended to be covered by the phrase "inter-agency or intra-agency memorandums,"
a phrase which would seem to contemplate only those documents generated by an
agency and not circulated beyond the executive branch.  In fact, however, in
recognition of the necessities and practicalities of agency operations, the courts
have construed the scope of Exemption 5 far more expansively and have included
documents generated outside of an agency.  This pragmatic approach has been
characterized as the "functional test" for assessing the applicability of Exemption
5 protection.   However, some documents generated within an agency, but9

transmitted outside of the executive branch, have been found to fail this threshold
test and thus not qualify for Exemption 5 protection.   10

Regarding documents generated outside of an agency but created pursuant
to agency initiative, whether purchased or provided voluntarily without compen-
sation, it has been held that "Congress apparently did not intend `inter-agency and
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      Ryan v. Department of Justice, 617 F.2d 781, 790 (D.C. Cir. 1980); see also11

Hooper v. Bowen, No. 88-1030, slip op. at 18 (C.D. Cal. May 24, 1989) ("courts
have regularly construed this threshold test expansively rather than hypertech-
nically"); FOIA Update, June 1982, at 10 ("FOIA Counselor:  Protecting `Out-
side' Advice"). 

      See Ryan, 617 F.2d at 790 (protecting judicial recommendations from sena-12

tors to Attorney General).

      See Mobil Oil Corp. v. FTC, 406 F. Supp. 305, 315 (S.D.N.Y. 1976) ("the13

rationale applies with equal force to advice from state as well as federal agen-
cies"). 

      See Durns, 804 F.2d at 704 & n.5 (presentence report prepared by probation14

officer for sentencing judge, with copies provided to Parole Commission and Bu-
reau of Prisons); cf. Badhwar v. United States Dep't of the Air Force, 829 F.2d
182, 184-85 (D.C. Cir. 1987) (upholding application of Exemption 
5--without discussing "inter-agency and intra-agency" threshold--to material sup-
plied by outside contractors).  

      Soucie v. David, 448 F.2d 1067, 1078 n.44 (D.C. Cir. 1971); cf. CNA Fin.15

Corp. v. Donovan, 830 F.2d 1132, 1161 (D.C. Cir. 1987) (recognizing importance
of outside consultants in deliberative process privilege context).

      Hoover v. United States Dep't of the Interior, 611 F.2d 1132, 1138 (5th Cir.16

1980); see also, e.g., Lead Indus. Ass'n v. OSHA, 610 F.2d 70, 83 (2d Cir. 1979);
Wu v. National Endowment for the Humanities, 460 F.2d 1030, 1032 (5th Cir.
1972) (recommendations of volunteer consultants protected); Hooper, No. 88-
1030, slip op. at 17-19 (C.D. Cal. May 24, 1989) (records originating with private
insurance companies which acted as "fiscal intermediaries" for Health Care
Financing Administration protected); American Soc'y of Pension Actuaries v.
Pension Benefit Guar. Corp., 3 Gov't Disclosure Serv. (P-H) ¶ 83,182, at 83,846
(D.D.C. June 14, 1983) (documents prepared by paid outside consultants
protected).
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intra-agency' to be rigidly exclusive terms, but rather to include any agency docu-
ment that is part of the deliberative process."   Thus, recommendations from11

Congress may be protected,  as well as advice from a state agency.   Similarly,12        13

the Court of Appeals for the District of Columbia Circuit has held that Exemption
5 likewise applies to documents originating with a court.   Under this "function-14

al" approach, documents generated by consultants outside of an agency are typi-
cally found to qualify for Exemption 5 protection because agencies, in the exer-
cise of their functions, commonly have "a special need for the opinions and
recommendations of temporary consultants."   Indeed, it has been recognized15

that such advice can "play[] an integral function in the government's decision-
[making]."   16

Several years ago, the D.C. Circuit made broad use of the "functional" test,
holding that Exemption 5's "inter-agency or intra-agency" threshold requirement
was satisfied even where no "formal relationship" existed between HHS and an
outside scientific journal reviewing an article submitted by an HHS scientist for
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      Formaldehyde Inst. v. HHS, 889 F.2d 1118, 1123-24 (D.C. Cir. 1989).17

      Id. at 1123-24 (citing CNA, 830 F.2d at 1161); see also Weinstein v. HHS,18

No. 97-0307, 1997 WL 573410, at **1-2 (D.D.C. Sept. 10, 1997) (protecting
evaluations by outside scientific experts utilized in "NIH's competitive grant
application process").  But see Texas v. ICC, 889 F.2d 59, 62 (5th Cir. 1989)
(embracing "functional test" but finding it not satisfied for documents submitted
by private party not standing in any consultative or advisorial role with agency);
Bangor Hydro-Elec. Co. v. United States Dep't of the Interior, No. 94-0173-B,
slip op. at 5 (D. Me. Apr. 18, 1995) (even assuming agency and Indian Nation
"enjoy a trust relationship," intra-agency threshold not satisfied where agency
"did not `call upon' the Nation to `assist in internal decision-making'"; instead
"the Nation `approached the government with their own interest in mind,'"
(quoting County of Madison v. United States Dep't of Justice, 641 F.2d 1036,
1040 (1st Cir. 1981))).

      44 U.S.C. §§ 2201-07 (1994).19

      Public Citizen, Inc. v. United States Dep't of Justice, 111 F.3d 168, 170-7220

(1997) ("Consultations under the Presidential Records Act are precisely the type
that Exemption 5 was designed to protect.").

      See Weinstein, 1997 WL 573410, at *3 (finding grant applicant's rebuttal21

letter not to be "intra-agency" but protecting it nevertheless because disclosure
"would effectively expose the substance" of agency's underlying intra-agency
recommendation (citing FBI v. Abramson, 456 U.S. 615 (1982))); Destileria
Serralles, Inc. v. Department of the Treasury, No. 85-837, slip op. at 10 (D.P.R.
Sept. 22, 1988) (protecting confidential business information furnished to agency
by business competitor); Information Acquisition Corp. v. Department of Justice,
No. 77-839, slip op. at 4 (D.D.C. May 23, 1979) (protecting unsolicited
comments from members of public on presidential nomination); see also FOIA
Update, Summer 1987, at 4-5 ("OIP Guidance:  Broad Protection for Witness
Statements"); FOIA Update, June 1982, at 10.
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possible publication.   The D.C. Circuit held that the deciding factor is the "role"17

the evaluative comments from the journal's reviewers play in the process of agen-
cy deliberations--that is, they are regularly relied upon by agency authors and su-
pervisors in making the agency's decisions.   Most recently, the D.C. Circuit has18

found the consultative relationship between former Presidents and agencies under
the Presidential Records Act  to fall within the "functional" test framework.  19       20

While courts ordinarily require that there be some formal or informal relationship
between the "consultant" and the agency, some courts have accorded Exemption
5 protection even absent such a relationship.   21

However, a minority of courts, particularly in the context of witness
statements taken in NLRB investigations, have not embraced the "functional test"
and have rigidly applied the "inter-agency or intra-agency" language of
Exemption 5's threshold to find that documents submitted by nonagency person-
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      See Thurner Heat Treating Corp. v. NLRB, 839 F.2d 1256, 1259-60 (7th22

Cir. 1988) (witness statements taken from nonagency employees in contemplation
of litigation held not intra-agency); Van Bourg, Allen, Weinberg & Roger v.
NLRB, 751 F.2d 982, 985 (9th Cir. 1985) (Exemption 5 narrowly construed to
apply "only to internal agency documents or documents prepared by outsiders
who have a formal relationship with the agency"); Poss v. NLRB, 654 F.2d 659,
659 (10th Cir. 1977) (same); Aircraft Gear Corp. v. NLRB, No. 92-C-6023, slip
op. at 6-10 (N.D. Ill. Mar. 14, 1994) (explicitly following Thurner); Kilroy v.
NLRB, 633 F. Supp. 136, 140 (S.D. Ohio 1985) (witness statements taken from
nonagency employees not intra-agency), aff'd, 823 F.2d 553 (6th Cir. 1987) (un-
published table decision); see also Southam News v. INS, No. 85-2721, slip op. at
17 (D.D.C. May 18, 1989) (letters to and from private parties held not to meet
threshold); Knight v. DOD, No. 87-480, slip op. at 2-3 (D.D.C. Dec. 7, 1987)
(correspondence to contractors not intra-agency); American Soc'y of Pension
Actuaries v. Pension Benefit Guar. Corp., No. 82-2806, slip op. at 3 (D.D.C. July
22, 1983) (advice of professional advisory committees does not merit protection
as disclosure would not chill outsiders' candor). 

      917 F.2d 571 (D.C. Cir. 1990).23

      Id. at 574 (citing 5 U.S.C. § 551(1) (1994)).24

      See, e.g., Demetracopoulos v. CIA, 3 Gov't Disclosure Serv. (P-H) ¶ 82,508,25

at 83,283 (D.D.C. Nov. 9, 1982) (documents transmitted to Congress); Letelier v.
United States Dep't of Justice, 3 Gov't Disclosure Serv. 
(P-H) ¶ 82,257, at 82,714 (D.D.C. May 11, 1982) (same); see also FOIA Update,
Spring 1983, at 5 (superseded in part by Dow Jones).

      917 F.2d at 575.26

      See County of Madison, 641 F.2d at 1042; M/A-COM Info. Sys. v. HHS,27

656 F. Supp. 691, 692 (D.D.C. 1986) (privilege allowed under Exemption 4 but
not under Exemption 5); NAACP Legal Defense & Educ. Fund, Inc. v. United

(continued...)
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nel are not protectible under the exemption.22

In 1990, the D.C. Circuit held in Dow Jones & Co. v. Department of
Justice,  that documents transmitted to Congress do not qualify for Exemption 523

protection, based upon the simple fact that Congress is not an "agency" under the
terms of the statute --even though prior to Dow Jones, several district court de-24

cisions had accorded such documents protection under Exemption 5.   Ne-25

vertheless, the D.C. Circuit stated that agencies may "protect communications
outside the agency so long as those communications are part and parcel of the
agency's deliberative process."   26

The issue remains unsettled as to documents generated in the course of
settlement negotiations.  Communications reflecting settlement negotiations
between the government and an adverse party, which are of necessity exchanged
between the parties, have been held not to constitute "intra-agency" memoranda
under Exemption 5.   However, certain of those courts recog27
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     (...continued)27

States Dep't of Justice, 612 F. Supp. 1143, 1145-46 (D.D.C. 1985);
Norwood v. FAA, 580 F. Supp. 994, 1002-03 (W.D. Tenn. 1984) (on motion for
clarification and reconsideration); Center for Auto Safety v. Department of
Justice, 576 F. Supp. 739, 747-49 (D.D.C. 1983).

      County of Madison, 641 F.2d at 1040. 28

      Id.; see also Center for Auto Safety, 576 F. Supp. at 746 n.18 (quoting29

County of Madison, 641 F.2d at 1040); Murphy v. TVA, 571 F. Supp. 502, 506
(D.D.C. 1983) (public policy favoring compromise over confrontation would be
"seriously undermined" if internal documents reflecting employees' thoughts
during course of negotiations were released).

      Fulbright & Jaworski v. Department of the Treasury, 545 F. Supp. 615, 62030

(D.D.C. 1982).  

      See Coastal States Gas Corp. v. Department of Energy, 617 F.2d 854, 86631

(D.C. Cir. 1980) (deliberative process privilege); Finkel v. HUD, No. 90-3106,
slip op. at 3 (E.D.N.Y. Mar. 28, 1995) (deliberative process privilege) aff'd, No.
95-6112, 1996 U.S. App. LEXIS 2895, at *1 (2d Cir. Feb. 21, 1996); Wilson v.
Department of Justice, No. 87-2415, slip op. at 8-11 (D.D.C. June 14, 1992)
(attorney work-product privilege); Cities Serv. Co. v. FTC, 627 F. Supp. 827, 832
(D.D.C. 1984) (attorney work-product privilege), aff'd, 778 F.2d 889 (D.C. Cir.
1985) (unpublished table decision); see also FOIA Update, June 1982, at 10; cf.
United States v. Metropolitan St. Louis Sewer Dist., 952 F.2d 1040, 1045 (8th
Cir. 1992) (draft consent decrees covered by both deliberative process and at-
torney work-product privileges; remanded for determination of whether privileges
waived).  But see Mead Data Cent., Inc. v. United States Dep't of the Air Force,
566 F.2d 242, 257-58 (D.C. Cir. 1977) (certain documents prepared by agency
concerning negotiations failed to reveal any inter-agency deliberations and there-
fore were not withholdable).
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nized the great difficulties inherent in such a harsh Exemption 5 construction, es-
pecially in light of the "logic and force of [the] policy plea"  that the28

government's indispensable settlement mechanism can be impeded by such a
result.   29

Accordingly, one court has held that notes of an agency employee which
reflected positions taken and issues raised in treaty negotiations were properly
withheld pursuant to Exemption 5 because their release would harm the agency
deliberative process.   Other courts have found the attorney work-product and de-30

liberative process privileges to be properly invoked for documents prepared by
agency personnel which reflected the substance of meetings between adverse
parties and agency personnel in preparation for eventual settlement of a case.  31

Furthermore, Justice Brennan, noting the need for protecting attorney work-prod-
uct information, has specifically cited as a particular disclosure danger the ability
of adverse parties to "gain insight into the agency's general strategic and tactical
approach to deciding when suits are brought . . . and on what terms they may be
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      FTC v. Grolier Inc., 462 U.S. 19, 31 (1983) (Brennan, J., concurring)32

(emphasis added).

      See, e.g., Butta-Brinkman v. FCA Int'l Ltd., 164 F.R.D. 475, 477 (N.D. Ill.33

1995); Olin Corp. v. Insurance Co. of N. America, 603 F. Supp. 445, 449-50
(S.D.N.Y. 1985); Bottaro v. Hatton Assocs., 96 F.R.D. 158, 159-60 (E.D.N.Y.
1982); see also FOIA Update, Fall 1985, at 3-4 ("OIP Guidance:  Protecting Set-
tlement Negotiations").  But see Burka v. HHS, 87 F.3d 508, 517 (D.C. Cir. 1996)
(ruling that before certain material may be found privileged, agency must show
that it is protected in discovery for reasons similar to those used by agency in
FOIA context).     

      See M/A-COM, 656 F. Supp. at 692 (applying privilege under Exemption34

4).

      Accord Attorney General's Memorandum for Heads of Departments and35

Agencies regarding the Freedom of Information Act (Oct. 4, 1993), reprinted in
FOIA Update, Summer/Fall 1993, at 4-5 (establishing "foreseeable harm" stand-
ard governing use of FOIA exemptions). 

      NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 149 n.16 (1975).36

      H.R. Rep. No. 89-1497, at 10 (1966), reprinted in 1966 U.S.C.C.A.N. 2418.  37

      See Grolier, 462 U.S. at 27; see also FOIA Update, Fall 1984, at 6.38
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settled."   32

Thus, the law with respect to settlement documents stands in a state of flux,
with repeated judicial suggestions underscoring the dangers of their disclosure,
but with substantial case precedents standing as obstacles to Exemption 5 protec-
tion for those documents that have been shared with opposing parties.  All of the
adverse decisions in this area, though, have failed to take cognizance of the more
recent development of a distinct "settlement negotiation" privilege outside of the
FOIA.   In addition, settlement information may qualify for protection under Ex-33

emption 4 where the information meets the "commercial or financial" threshold,34

as well as under the more traditional Exemption 5 privileges.  Accordingly, while
such information may be withheld by agencies at the administrative level pur-
suant to Exemption 5 where there is a "foreseeable harm" in disclosure,  special35

care should be taken to maximize the prospects of favorable case law
development on this delicate issue.  

Additionally, it is not the "hypothetical litigation" between particular par-
ties (in which relevance or need are appropriate factors) which governs the Ex-
emption 5 inquiry;  rather, it is the circumstances in private litigation in which36

memoranda would "routinely be disclosed."   Therefore, whether the privilege37

invoked is absolute or qualified is of no significance.  Accordingly, no requester38

is entitled to greater rights of access under Exemption 5 by virtue of whatever
special interests might influence the outcome of actual civil discovery to which
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      See Grolier, 462 U.S. at 28; Sears, 421 U.S. at 149; see also, e.g., Martin v.39

Office of Special Counsel, 819 F.2d 1181, 1184 (D.C. Cir. 1987) ("the needs of a
particular plaintiff are not relevant to the exemption's applicability"); Swisher v.
Department of the Air Force, 660 F.2d 369, 371 (8th Cir.
1981) (fact that privilege may be overcome by showing of "need" in civil dis-
covery context in no way diminishes Exemption 5 applicability).

      See United States v. Weber Aircraft Corp., 465 U.S. 792, 801-02 (1984)40

("We do not think that Congress could have intended that the weighty policies un-
derlying discovery privileges could be so easily circumvented."); see also Martin,
819 F.2d at 1186 (Where a requester is "unable to obtain those documents using
ordinary civil discovery methods, . . . FOIA should not be read to alter that
result.").

      See H.R. Rep. No. 93-1380, at 13 (1974); see also FOIA Update, Spring41

1989, at 4.

      See Julian, 486 U.S. at 13 (presentence report privilege, designed to protect42

reports' subjects, cannot be invoked against them as first-party requesters).

      NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 151 (1975).43

      See, e.g., Russell v. Department of the Air Force, 682 F.2d 1045, 1048 (D.C.44

Cir. 1982); Coastal States Gas Corp. v. Department of Energy, 617 F.2d 854, 866
(D.C. Cir. 1980); Jordan v. United States Dep't of Justice, 591 F.2d 753, 772-73
(D.C. Cir. 1978) (en banc); Citizens Comm'n on Human Rights v. FDA, No. 92-
5313, slip op. at 23 (C.D. Cal. May 10, 1993) (release of predecisional documents
may confuse public about agency policy and procedure), aff'd in part & rev'd in

(continued...)
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he is a party.   Indeed, such an approach, combined with a pragmatic application39

of Exemption 5's threshold language, is the only means by which the Supreme
Court's firm admonition against use of the FOIA to circumvent discovery privi-
leges can be given full effect.   Nevertheless, the mere fact that information may40

not generally be discoverable does not necessarily mean that it is not discoverable
by a specific class of parties in civil litigation.  Just as the FOIA's privacy
exemptions are not used against a first-party requester,  a privilege that is41

designed to protect a certain class of persons cannot be invoked against those
persons as FOIA requesters.   42

Deliberative Process Privilege

The most commonly invoked privilege incorporated within Exemption 5 is
the deliberative process privilege, the general purpose of which is to "prevent
injury to the quality of agency decisions."   Specifically, three policy purposes43

consistently have been held to constitute the bases for this privilege:  (1) to en-
courage open, frank discussions on matters of policy between subordinates and
superiors; (2) to protect against premature disclosure of proposed policies before
they are finally adopted; and (3) to protect against public confusion that might
result from disclosure of reasons and rationales that were not in fact ultimately
the grounds for an agency's action.    44
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     (...continued)44

part on other grounds, 45 F.3d 1325 (9th Cir. 1995).  But see ITT World
Communications, Inc. v. FCC, 699 F.2d 1219, 1237-38 (D.C. Cir. 1983) (dictum)
(suggesting that otherwise exempt predecisional material "may" be ordered
released so as to explain actual agency positions), rev'd on other grounds, 466
U.S. 463 (1984).

      Sears, 421 U.S. at 150.45

      See, e.g., National Wildlife Fed'n v. United States Forest Serv., 861 F.2d46

1114, 1119 (9th Cir. 1988) ("[T]he ultimate objective of exemption 5 is to
safeguard the deliberative process of agencies, not the paperwork generated in the
course of that process."); Schell v. HHS, 843 F.2d 933, 940 (6th Cir. 1988) ("Be-
cause Exemption 5 is concerned with protecting the deliberative process itself,
courts now focus less on the material sought and more on the effect of the
material's release."); Dudman Communications Corp. v. Department of the Air
Force, 815 F.2d 1565, 1568 (D.C. Cir. 1987) ("Congress enacted Exemption 5 to
protect the executive's deliberative processes--not to protect specific materials.");
Chemical Mfrs. Ass'n v. Consumer Prod. Safety Comm'n, 600 F. Supp. 114, 117
(D.D.C. 1984) (ongoing regulatory process would be subject to "delay and dis-
rupt[ion]" if preliminary analyses were prematurely disclosed); cf. Hennessey v.
United States Agency for Int'l Dev., No. 97-1133, 1997 U.S. App. LEXIS 22975,
at **10-11 (4th Cir. Sept. 2, 1997) (finding no "intra-agency `deliberative
process,'" as agency intended all interested parties to be involved in decision);
Bangor Hydro-Elec. Co. v. United States Dep't of the Interior, No. 94-0173-B,
slip op. at 6, (D. Me. Apr. 18, 1995) (deliberative process privilege inapplicable
when by regulation entire decisionmaking process is open to all interested parties)
(alternative holding).

      Wolfe v. HHS, 839 F.2d 768, 775 (D.C. Cir. 1988) (en banc).47

      See id. at 776; see also National Wildlife, 861 F.2d at 1120-21 (draft forest48

plans and preliminary draft environmental impact statements protected); Chem-
ical Mfrs., 600 F. Supp. at 118 (preliminary scientific data generated in

(continued...)
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Logically flowing from the foregoing policy considerations is the privi-
lege's protection of the "decision making processes of government agencies."   In45

concept, the privilege protects not merely documents, but also the integrity of the
deliberative process itself where the exposure of that process would result in
harm.46

Indeed, in a major en banc decision, the Court of Appeals for the District of
Columbia Circuit emphasized that even the mere status of an agency decision
within an agency decisionmaking process may be protectible if the release of that
information would have the effect of prematurely disclosing "the recommended
outcome of the consultative process . . . as well as the source of any decision."  47

This is particularly important to agencies involved in a regulatory process that
specifically mandates public involvement in the decision process once the
agency's deliberations are complete.   Moreover, the predecisional character of a48
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connection with study of chemical protected).

      See, e.g., Federal Open Mkt. Comm. v. Merrill, 443 U.S. 340, 360 (1979);49

May v. Department of the Air Force, 777 F.2d 1012, 1014-15 (5th Cir. 1985);
Cuccaro v. Secretary of Labor, 770 F.2d 355, 357 (3d Cir. 1985); see also FOIA
Update, Fall 1995, at 5.

      See Judicial Watch, Inc. v. Clinton, 880 F. Supp. 1, 13 (D.D.C. 1995), aff'd50

on other grounds, 76 F.3d 1232 (D.C. Cir. 1996).

      See, e.g., AGS Computers, Inc. v. United States Dep't of Treasury, No. 92-51

2714, slip op. at 13 (D.N.J. Sept. 16, 1993) (predecisional character not lost
through passage of time); Founding Church of Scientology v. Levi, 1 Gov't Dis-
closure Serv. (P-H) ¶ 80,155, at 80,374 (D.D.C. Aug. 12, 1980).  But see FOIA
Update, Spring 1994, at 4 (advising that deliberative process sensitivity "fades
with the passage of time").   

      See Mapother v. Department of Justice, 3 F.3d 1533, 1537 (D.C. Cir. 1993)52

("The deliberative process privilege protects materials that are both predecisional
and deliberative." (citing Petroleum Info. Corp. v. United States Dep't of the
Interior, 976 F.2d 1429, 1434 (D.C. Cir. 1992))).

      Jordan, 591 F.2d at 774.53

      Vaughn v. Rosen, 523 F.2d 1136, 1143-44 (D.C. Cir. 1975).54

      See Southam News v. INS, No. 85-2721, slip op. at 16-17 (D.D.C. May 18,55

1989).

      Coastal States, 617 F.2d at 868; see also Providence Journal Co. v. United56

States Dep't of the Army, 981 F.2d 552, 559 (1st Cir. 1992); Formaldehyde Inst.
v. HHS, 889 F.2d 1118, 1123 (D.C. Cir. 1989); Knowles v. Thornburgh, No. 90-
1294, slip op. at 5-6 (D.D.C. Mar. 11, 1992) (information generated during

(continued...)
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document is not altered by the fact that an agency has subsequently made a final
decision  or even has decided to not make a final decision.   Nor is it altered by49          50

the passage of time in general.51

Traditionally, the courts have established two fundamental requirements,
both of which must be met, for the deliberative process privilege to be invoked.  52

First, the communication must be predecisional, i.e., "antecedent to the adoption
of an agency policy."   Second, the communication must be deliberative, i.e., "a53

direct part of the deliberative process in that it makes recommendations or expres-
ses opinions on legal or policy matters."   The burden is upon the agency to show54

that the information in question satisfies both requirements.55

In determining whether a document is predecisional, an agency does not
necessarily have to point specifically to an agency final decision, but merely
establish "what deliberative process is involved, and the role played by the
documents in issue in the course of that process."   On this point, the Su56
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     (...continued)56

process preceding President's ultimate decision on application for clemency held
predecisional). 

      Sears, 421 U.S. at 151 n.18; see also Schell, 843 F.2d at 941 ("When spe-57

cific advice is provided, . . . it is no less predecisional because it is accepted or
rejected in silence, or perhaps simply incorporated into the thinking of superiors
for future use."); Hunt v. United States Marine Corp., 935 F. Supp. 46, 51
(D.D.C. 1996) (agency need not point specifically to final decision made);
Chemical Mfrs., 600 F. Supp. at 118 ("[t]here should be considerable deference to
the [agency's] judgment as to what constitutes . . . `part of the agency give-and-
take--of the deliberative process--by which the decision itself is made'" (quoting
Vaughn, 523 F.2d at 1144)); Pfeiffer v. CIA, 721 F. Supp. 337, 340 (D.D.C.
1989) (court "must give considerable deference to the agency's explanation of its
decisional process, due to agency's expertise").  But cf. Maricopa Audubon Soc'y
v. United States Forest Serv., 108 F.3d 1089, 1094 (9th Cir. 1997) (oddly
declaring Supreme Court pronouncement to be merely "cautionary dictum"). 

      See, e.g., Maryland Coalition for Integrated Educ. v. United States Dep't of58

Educ., No. 89-2851, slip op. at 6 (D.D.C. July 20, 1992) (material prepared
during compliance review that goes beyond critique of reviewed program to dis-
cuss broader agency policy held part of deliberative process), appeal voluntarily
dismissed, No. 92-5346 (D.C. Cir. Dec. 13, 1993); Washington Post Co. v. DOD,
No. 84-2949, slip op. at 21 (D.D.C. Feb. 25, 1987) (document generated in con-
tinuing process of examining agency policy falls within deliberative process);
Ashley v. United States Dep't of Labor, 589 F. Supp. 901, 908-09 (D.D.C. 1983)
(documents containing agency self-evaluations need not be shown to be part of
clear process leading up to "assured" final decision so long as agency can demon-
strate that documents were part of some deliberative process).  But see Maricopa,
108 F.3d at 1094 (dictum) ("agency must identify a specific decision where
document is pre-decisional"); Senate of P.R. v. United States Dep't of Justice, 823
F.2d 574, 585 (D.C. Cir. 1987) (suggesting agency must specify final "decisions
to which the advice or recommendations . . . contributed"); Cook v. Watt, 597 F.
Supp. 545, 550-52 (D. Alaska 1983) (confusingly refusing to extend privilege to
documents originating in deliberative process merely because process held in

(continued...)
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preme Court has been very clear: 

Our emphasis on the need to protect pre-decisional documents does
not mean that the existence of the privilege turns on the ability of an
agency to identify a specific decision in connection with which a
memorandum is prepared.  Agencies are, and properly should be, en-
gaged in a continuing process of examining their policies; this
process will generate memoranda containing recommendations
which do not ripen into agency decisions; and the lower courts
should be wary of interfering with this process.   57

Thus, so long as a document is generated as part of such a continuing proc-
ess of agency decisionmaking, Exemption 5 can be applicable.   In a par58
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abeyance and no decision reached).  Compare Parke, Davis & Co. v. Califano,
623 F.2d 1, 6 (6th Cir. 1980) (holding document must be "essential element" of
deliberative process), with Schell, 843 F.2d at 939-41 (appearing to reject, at least
implicitly, "essential element" test).

      926 F.2d 1192, 1196 (D.C. Cir. 1991); see also Taylor v. United States Dep't59

of the Treasury, No. C90-1928, slip op. at 3-4 (N.D. Cal. Jan. 20, 1991)
(deliberative process privilege covers "communications leading to the actual en-
actment of a law, not merely communications preceding a decision to commence
the process of amending a law").  

      See Renegotiation Bd. v. Grumman Aircraft Eng'g Corp., 421 U.S. 168, 18860

(1975); Bureau of Nat'l Affairs, Inc. v. United States Dep't of Justice, 742 F.2d
1484, 1497 (D.C. Cir. 1984); Blazar v. OMB, No. 92-2719, slip op. at 14 (D.D.C.
Apr. 15, 1994) (recommendations from OMB to President, who had final
decisionmaking authority, held predecisional).

      See, e.g., Taxation With Representation Fund v. IRS, 646 F.2d 666, 677-7861

(D.C. Cir. 1981).

      See, e.g., Brinton v. Department of State, 636 F.2d 600, 605 (D.C. Cir.62

1980).

      See, e.g., Sears, 421 U.S. at 153-54.  But cf. Murphy v. TVA, 571 F. Supp.63

502, 505 (D.D.C. 1983) (protection afforded to "interim" decisions which agency
retains option of changing).

      Sears, 421 U.S. at 152.  64

      Sterling Drug, Inc. v. FTC, 450 F.2d 698, 708 (D.C. Cir. 1971).65
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ticularly instructive decision, Access Reports v. Department of Justice,  the D.C.59

Circuit emphasized the importance of identifying the larger process to which a
document sometimes contributes.  Further, "predecisional" documents are not
only those circulated within the agency, but can also be those from an agency
lacking decisional authority which advises another agency possessing such
authority.60

In contrast, however, are postdecisional documents.  They generally em-
body statements of policy and final opinions that have the force of law,  that61

implement an established policy of an agency,  or that explain actions that an62

agency has already taken.   Exemption 5 does not apply to postdecisional docu-63

ments, as "the public is vitally concerned with the reasons which did supply the
basis for an agency policy actually adopted."64

Indeed, many courts have questioned whether certain documents at issue
were tantamount to agency "secret law," i.e., "orders and interpretations which
[the agency] actually applies to cases before it,"  and which are "routinely used65
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      Coastal States, 617 F.2d at 869; see also Schlefer v. United States, 702 F.2d66

233, 243-44 (D.C. Cir. 1983).

      Coastal States, 617 F.2d at 868; Hansen v. United States Dep't of the Air67

Force, 817 F. Supp. 123, 124-25 (D.D.C. 1992) (draft document used by agency
as final product ordered disclosed).

      See Sears, 421 U.S. at 151 (holding postdecisional documents subject to68

deliberative process privilege "as long as prior communications and the ingredi-
ents of the decisionmaking process are not disclosed"); see also Mead Data Cent.,
Inc. v. United States Dep't of the Air Force, 566 F.2d 242, 257 (D.C. Cir. 1977)
("It would exalt form over substance to exempt documents in which staff recom-
mend certain action or offer their opinions on given issues but require disclosure
of documents which only `report' what those recommendations and opinions
are."); Blazar, No. 92-2719, slip op. at 15 (D.D.C. Apr. 15, 1994) (President's
indication of which alternative he adopted does not waive privilege for unadopted
recommendations); Steinberg v. United States Dep't of Justice, No. 91-2740, slip
op. at 7 (D.D.C. Sept. 13, 1993) (protection of exemption not lost where decision
to conduct particular type of investigation was only an intermediate step in larger
process).

      See Schlefer, 702 F.2d at 237.  See generally ITT, 699 F.2d at 1235; Arthur69

Andersen & Co. v. IRS, 679 F.2d 254, 258-59 (D.C. Cir. 1982); Tax Analysts v.
IRS, No. 94-923, 1996 U.S. Dist. LEXIS 3259, at **4-8 (D.D.C. Mar. 15, 1996),
aff'd, 117 F.3d 607 (D.C. Cir. 1997).

      5 U.S.C. § 552(a)(2)(A) (1994), as amended by Electronic Freedom of70

Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997); see
Federal Open Mkt. Comm. v. Merrill, 443 U.S. 340, 360-61 n.23 (1979).

      See Skelton v. United States Postal Serv., 678 F.2d 35, 41 (5th Cir. 1982). 71

But see Afshar v. Department of State, 702 F.2d 1125, 1142-43 (D.C. Cir. 1983)
(even single recommendation of no precedential value or applicability to rights of
individual members of public loses protection if specifically adopted as basis for

(continued...)

- 203 -

by agency staff as guidance."   Such documents should be disclosed because they66

are not in fact predecisional, but rather "discuss established policies and deci-
sions."   Only those portions of a postdecisional document that discuss67

predecisional recommendations not expressly adopted can be protected.68

Several criteria have been fashioned to clarify the "often blurred" distinc-
tion between predecisional and postdecisional documents.   First, an agency69

should determine whether the document is a "final opinion" within the meaning
of one of the two "automatic" disclosure provisions of the FOIA, subsection
(a)(2)(A).   In an extensive consideration of this point, the Court of Appeals for70

the Fifth Circuit held that, as subsection (a)(2)(A) specifies "the adjudication of
[a] case[]," Congress intended "final opinions" to be only those decisions result-
ing from proceedings (such as that in Sears) in which a party invoked (and ob-
tained a decision concerning) a specific statutory right of "general and uniform"
applicability.   However, the D.C. Circuit recently stated that field service advice71
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     (...continued)71

final decision).

      Tax Analysts v. IRS, 117 F.3d 607, 617 (D.C. Cir. 1997).72

      Id.73

      See Pfeiffer, 721 F. Supp. at 340 ("What matters is that the person who74

issues the document has authority to speak finally and officially for the agency.").

      Grumman, 421 U.S. at 184-85; see also A. Michael's Piano, Inc. v. FTC, 1875

F.3d 138, 147 (2d Cir. 1994) (staff attorney's recommendation predecisional as
she had no authority to close investigation); Badhwar v. United States Dep't of the
Air Force, 615 F. Supp. 698, 702-03 (D.D.C. 1985) (Air Force safety board does
not make decisions, only recommendations), aff'd in part & remanded in part on
other grounds, 829 F.2d 182 (D.C. Cir. 1987); American Postal Workers Union v.
Office of Special Counsel, No. 85-3691, slip op. at 6 (D.D.C. June 24, 1986)
(prosecutorial recommendations to special counsel which were not binding or dis-
positive considered predecisional).  But see Tax Analysts, 117 F.3d at 617 (Chief
Counsel's "non-binding" opinions to field offices found not predecisional).

      Schlefer, 702 F.2d at 238; see also National Wildlife, 861 F.2d at 1123.76

      Schlefer, 702 F.2d at 238, 241; see, e.g., Badran v. United States Dep't of77

Justice, 652 F. Supp. 1437, 1439 (N.D. Ill. 1987) (INS decision on plaintiff's bond
was final, even though it was reviewable by immigration judge, because "immi-
gration judges are independent from the INS, and no review of plaintiff's bond
occurred within the INS").

      See, e.g., National Wildlife, 861 F.2d at 1122-23 (headquarters' comments78

on regional plans held to be opinions and recommendations); Jowett, 729 F.
Supp. at 874 (audit reports prepared by entity lacking final decisionmaking
authority held protectible).  
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memoranda issued by the Internal Revenue Service's Office of Chief Counsel are
not predecisional documents as they are solely "statements of an agency's legal
position."   This conclusion was reached even though the opinions were found to72

be "non-binding" on the ultimate decisionmakers.73

 
Second, the nature of the decisionmaking authority vested in the office or

person issuing the document must be considered.   If the author lacks "legal de-74

cision authority," the document is far more likely to be predecisional.   A crucial75

caveat in this regard, however, is that courts often look "beneath formal lines of
authority to the reality of the decisionmaking process."   Hence, even an76

assertion by the agency that an official lacks ultimate decisionmaking authority
might be "superficial" and unavailing if agency "practices" commonly accord
decisionmaking authority to that official.   Conversely, an agency official who77

appears to have final authority may in fact not have such authority or may not be
wielding that authority in a particular situation.78

Careful analysis of the decisionmaking process is sometimes required to



                                                                               EXEMPTION 5

      See, e.g., City of Va. Beach v. United States Dep't of Commerce, 995 F.2d79

1247, 1254 (4th Cir. 1993) (protecting documents discussing past decision as it
impacts on future decision); Access Reports, 926 F.2d at 1196 (staff attorney
memo on how proposed FOIA amendments would affect future cases not post-
decisional working law but opinion on how to handle pending legislative
process); Hamrick v. Department of the Navy, No. 90-283, slip op. at 4 (D.D.C.
Aug. 28, 1992) ("[D]ocuments prepared after [agency's] decision to dual source
the F404 engines are not `formal agency policy,' but, recommendations for future
decisions relating to F404 procurement based upon lessons learned from the dual
sourcing decisionmaking process."), appeal voluntarily dismissed, No. 92-5376
(D.C. Cir. Aug. 4, 1995); Dow, Lohnes & Albertson v. Presidential Comm'n on
Broad. to Cuba, 624 F. Supp. 572, 574-75 (D.D.C. 1984).

      See, e.g., American Fed'n of Gov't Employees v. United States Dep't of80

Commerce, 907 F.2d 203, 208 (D.C. Cir. 1990); Bureau of Nat'l Affairs, 742 F.2d
at 1497.

      See Bureau of Nat'l Affairs, 742 F.2d at 1497.81

      Dow, Lohnes & Albertson v. USIA, No. 82-2569, slip op. at 15-16 (D.D.C.82

June 5, 1984), vacated in part, No. 84-5852 (D.C. Cir. Apr. 17, 1985); see also
Badhwar v. United States Dep't of Justice, 622 F. Supp. 1364, 1372 (D.D.C.
1985) ("There is nothing predecisional about a recitation of corrective action
already taken.").

      Coastal States, 617 F.2d at 868; see also Nadler v. United States Dep't of83

Justice, 955 F.2d 1479, 1491 (11th Cir. 1992) ("recommendation to a supervisor
on how to proceed is predecisonal by nature"); MCI Telecomms. Corp. v. GSA,
No. 89-746, slip op. at 9-10 (D.D.C. Mar. 25, 1992) (guidelines developed by
panel members making recommendations, not final decisionmaker, held
predecisional); Government Accountability Project v. Office of Special Counsel,
No. 87-235, slip op. at 5-6 (D.D.C. Feb. 22, 1988) (protected documents "plainly
contain advisory positions adopted by officials subordinate in rank to the final de-
cisionmakers"). 

      Brinton, 636 F.2d at 605; see also American Fed'n of Gov't Employees v.84

United States Dep't of Commerce, 632 F. Supp. 1272, 1276 (D.D.C. 1986);
(continued...)
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determine whether the records reflect an earlier preliminary decision or recom-
mendations concerning follow-up issues,  or whether the document sought re-79

flects a final decision or merely advice to a higher authority.   Thus, agency80

recommendations to OMB concerning the development of proposed legislation to
be submitted to Congress are predecisional,  but descriptions of "agency efforts81

to ensure enactment of policies already established" are postdecisional.   82

Third, it is useful to examine the direction in which the document flows
along the decisionmaking chain.  Naturally, a document "from a subordinate to a
superior official is more likely to be predecisional"  than is the contrary case: 83

"[F]inal opinions . . . typically flow from a superior with policymaking authority
to a subordinate who carries out the policy."   However, under cer84
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     (...continued)84

Ashley, 589 F. Supp. at 908.

      See National Wildlife, 861 F.2d at 1123 (comments from headquarters to85

regional office found, under circumstances presented, to be advisory rather than
directory).

      Formaldehyde, 889 F.2d at 1122 (quoting CNA Fin. Corp. v. Donovan, 83086

F.2d 1132, 1161 (D.C. Cir. 1987).

      Sears, 421 U.S. at 161; see, e.g., Afshar, 702 F.2d at 1140 (recommendation87

expressly adopted in postdecisional memorandum); Brotherhood of Locomotive
Eng'rs v. Surface Transp. Bd., No. 96-1153, 1997 WL 446261, at **4-5 (D.D.C.
July 31, 1997) (finding staff recommendation adopted in both written decision
and commission vote); Burkins v. United States, 865 F. Supp. 1480, 1501 (D.
Colo. 1994) (final report's statement that findings are same as those of underlying
memorandum found to be adoption of that document); Atkin v. EEOC, No. 91-
2508, slip op. at 23-24 (D.N.J. July 14, 1993) (recommendation to close file not
protectible where contained in agency's actual decision to close file).

      Coastal States, 617 F.2d at 866; see also Pentagon Fed. Credit Union v.88

National Credit Union Admin., No. 95-1475, slip op. at 5-8 (E.D. Va. June 7,
1996) (finding that board of directors' action "embracing" recommendations in
"substantially same language" made documents postdecisional); American Soc'y
of Pension Actuaries v. IRS, 746 F. Supp. 188, 192 (D.D.C. 1990) (ordering
disclosure after finding that IRS's budget assumptions and calculations were
"relied upon by government" in making final estimate for President's budget); cf.
Skelton, 678 F.2d at 39 n.5 (dictum).

      See, e.g., American Fed'n of Gov't Employees v. Department of the Army,89

441 F. Supp. 1308, 1311 (D.D.C. 1977).

      See American Soc'y of Pension Actuaries, 746 F. Supp. at 191; Martin v.90

MSPB, 3 Gov't Disclosure Serv. (P-H) ¶ 82,416, at 83,044 (D.D.C. Sept. 14,
1982).  But see American Postal Workers Union, No. 85-3691, slip op. at 7-9
(D.D.C. June 24, 1986) (incorporation not inferred).
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tain circumstances, recommendations can flow from the superior to the subor-
dinate.   Perhaps most important of all is to consider the "`role, if any, that the85

document plays in the process of agency deliberations.'"86

 
Finally, even if a document is clearly protected from disclosure by the

deliberative process privilege, it may lose this protection if a final decisionmaker
"chooses expressly to adopt or incorporate [it] by reference."   At least one court,87

though, has suggested a less stringent standard of "formal or informal adoption."  88

Also, although mere "approval" of a predecisional document does not necessarily
constitute adoption of it,  an inference of incorporation or adoption has twice89

been found to exist where a decisionmaker accepted a staff recommendation
without giving a statement of reasons.   Where it is unclear whether a recommen-90

dation provided the basis for a final decision, the recommendation should be pro-
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      See Grumman, 421 U.S. at 184-85; Afshar, 702 F.2d at 1143 n.22; see, e.g.,91

Greyson v. McKenna & Cuneo, 879 F. Supp. 1065, 1069 (D. Colo. 1995) (use of
phrase "the evidence shows" not enough for inference of adoption); Africa Fund
v. Mosbacher, No. 92-289, slip op. at 19 (S.D.N.Y. May 26, 1993) (record did not
suggest either "adoption" or "final opinion" of agency); Wiley Rein & Fielding v.
United States Dep't of Commerce, No. 90-1754, slip op. at 6 (D.D.C. Nov. 27,
1990) ("Denying protection to a document simply because the document ex-
presses the same conclusion reached by the ultimate agency decision-maker
would eviscerate Exemption 5."); Ahearn v. United States Army Materials & Me-
chanics Research Ctr., 580 F. Supp. 1405, 1407 (D. Mass. 1984) (fact that general
officer reached same conclusion as report of investigation did not constitute
adoption of report's reasoning).

      See, e.g., Coastal States, 617 F.2d at 867.92

      EPA v. Mink, 410 U.S. 73, 87-88 (1973).93

      See Montrose Chem. Corp. v. Train, 491 F.2d 63, 66 (D.C. Cir. 1974).94

      See, e.g., Skelton, 678 F.2d at 38-39.95

      Dudman, 815 F.2d at 1568.96

      Wolfe, 839 F.2d at 774; see also National Wildlife, 861 F.2d at 111997

("ultimate objective" of Exemption 5 is to safeguard agency's deliberative proc-
ess).

      See FOIA Update, Summer 1986, at 6.98
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tectible.91

A second primary limitation on the scope of the deliberative process priv-
ilege is that of course it applies only to "deliberative" documents and it ordinarily
is inapplicable to purely factual matters, or to factual portions of otherwise
deliberative memoranda.   Not only would factual material "generally be avail-92

able for discovery,"  but its release usually will not threaten consultative agency93

functions.   This seemingly straightforward distinction between deliberative and94

factual materials can blur, however, where the facts themselves reflect the
agency's deliberative process --which has prompted the D.C. Circuit to observe95

that "the use of the factual matter/deliberative matter distinction produced
incorrect outcomes in a small number of cases."   In fact, the full D.C. Circuit96

has firmly declared that factual information should be examined "in light of the
policies and goals that underlie" the privilege and in "the context in which the
materials are used."97

 
Recognizing the shortcomings of a rigid factual/deliberative distinction,

courts generally allow agencies to withhold factual material in an otherwise
"deliberative" document under two general types of circumstances.   The first98

circumstance occurs when the author of a document selects specific facts out of a
larger group of facts and this very act is deliberative in nature.  In Montrose
Chemical Corp. v. Train, for example, the summary of a large volume of public
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      491 F.2d at 71.99

      Id. at 68; see, e.g., Atkin, No. 91-2508, slip op. at 21 (D.N.J. July 14, 1993)100

(staff selection of certain factual documents to be used for report preparation held
deliberative); Bentson Contracting Co. v. NLRB, No. 90-451, slip op. at 3 (D.
Ariz. Dec. 28, 1990) (document characterizing issues most important to parties
and how factual framework is utilized to determine precedent used in rendering
decision held deliberative).

      Williams, 556 F. Supp. at 65.101

      Mead Data, 566 F.2d at 256; see also Providence Journal, 981 F.2d at 562102

(revealing IG's factual findings would divulge substance of related recom-
mendations); Lead Indus., 610 F.2d at 85 (disclosing factual segments of sum-
maries would reveal deliberative process by "demonstrating which facts in the
massive rule-making record were considered significant to the decisionmaker");
Farmworkers Legal Servs. v. United States Dep't of Labor, 639 F. Supp. 1368,
1373 (E.D.N.C. 1986) (list of farmworker camps was "selective fact" and thus
protected).

      City of Va. Beach, 995 F.2d at 1255; see also ITT, 699 F.2d 1219, 1239103

(D.C. Cir. 1983) (notes must be more than "straightforward factual narrations" to
be protected); Playboy Enters. v. Department of Justice, 677 F.2d 931, 936 (D.C.
Cir. 1982) (factual materials must be generated in course of agency's decision-
making process); Lacy v. United States Dep't of the Navy, 593 F. Supp. 71, 78
(D. Md. 1984) (photographs attached to deliberative report "do not become part
of the deliberative process merely because some photographs were selected and
others were not"). 

      Mapother, 3 F.3d at 1538-40.104
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testimony compiled to facilitate the EPA Administrator's decision on a particular
matter was held to be part of the agency's internal deliberative process.   The99

very act of distilling the testimony, of separating the significant facts from the
insignificant facts, constituted an exercise of judgment by agency personnel.  100

Such "selective" facts are therefore entitled to the same protection as that afforded
to purely deliberative materials, as their release would "permit indirect inquiry
into the mental processes,"  and so "expose" predecisional agency delibera-101

tions.   Thus, to protect the factual materials, an agency must identify a process102

which "could reasonably be construed as predecisional and deliberative."103

A D.C. Circuit opinion concerning a report consisting of factual materials
prepared for an Attorney General decision on whether to allow former U.N. Sec-
retary General Kurt Waldheim to enter the United States provides an illustration
of this factual/deliberative distinction and of the breadth of deliberative process
privilege coverage under existing case law.   The D.C. Circuit found that "the104

majority of [the report's] factual material was assembled through an exercise of
judgment in extracting pertinent material from a vast number of documents for
the benefit of an official called upon to take discretionary action," and that it
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      Id. at 1539 (distinguishing and confining Playboy as involving report105

designed only to inform Attorney General of facts he would make available to
Member of Congress, rather than one involving any decision he would have to
make); see also City of Va. Beach, 995 F.2d at 1255 (similarly observing that in
Playboy "[the] agency identified no decision in relation to the withheld in-
vestigative report").

      Mapother, 3 F.3d at 1539-40.106

      Attorney General's Memorandum for Heads of Departments and Agencies107

regarding the Freedom of Information Act (Oct. 4, 1993) [hereinafter
Attorney General Reno's FOIA Memorandum], reprinted in FOIA Update, Sum-
mer/Fall 1993, at 4-5 (establishing "foreseeable harm" standard governing use of
FOIA exemptions).

      See FOIA Update, Spring 1994, at 1; see also FOIA Update, Fall 1994, at 7108

(listing additional such examples).  

      See, e.g., Wolfe, 839 F.2d at 774-76 ("fact" of status of proposal in delib-109

erative process protected); Brownstein Zeidman & Schomer v. Department of the
Air Force, 781 F. Supp. 31, 36 (D.D.C. 1991) (release of summaries of negoti-
ations would inhibit free flow of information as "summaries are not simply the
facts themselves"); Jowett, 729 F. Supp. at 877 (manner of selecting and
presenting even most factual segments of audit reports would reveal process by
which agency's final decision is made); Washington Post Co. v. DOD, No. 84-
2403, slip op. at 5 (D.D.C. Apr. 15, 1988) (factual assertions in briefing docu-
ments found "thoroughly intertwined" with opinions and impressions); Wash-
ington Post, No. 84-2949, slip op. at 23 (D.D.C. Feb. 25, 1987) (summaries and
lists of materials relied upon in drafting report found "inextricably intertwined
with the policymaking process").  But see Army Times Publ'g Co. v. Department
of the Air Force, No. 90-1383, slip op. at 8 (D.D.C. Feb. 28, 1995) (aggregate
results of surveys found to be merely basis for opinions and not themselves
deliberative in nature).  
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therefore fell within the deliberative process privilege.   By contrast, it also held105

that a chronology of Waldheim's military career was not deliberative, as it was
"neither more nor less than a comprehensive collection of the essential facts" and
"reflect[ed] no point of view."   Significantly, this entire report was found to be106

appropriate for discretionary disclosure pursuant to the litigation review instituted
by Attorney General Reno's FOIA Memorandum of October 4, 1993,  and it was107

subsequently released in full.108

The second such circumstance is when the information is so inextricably
connected to the deliberative material that its disclosure would expose or cause
harm to the agency's deliberations.  If revealing factual information is tantamount
to revealing the agency's deliberations, then the facts may be withheld.   For ex-109

ample, the D.C. Circuit has held that the deliberative process privilege covers
construction cost estimates, which the court characterized as "elastic facts,"
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      Quarles v. Department of the Navy, 893 F.2d 390, 392-93 (D.C. Cir. 1990). 110

      See, e.g., Kennecott Utah Copper Corp. v. EPA, No. 94-162, slip op. at 4111

(D.D.C. Sept. 11, 1995) (material relating to preparation of "Hazard Ranking
Scores" held part of deliberative process); SMS Data Prods. Group, Inc. v. United
States Dep't of the Air Force, No. 88-481, slip op. at 3 (D.D.C. Mar. 31, 1989)
(technical scores and technical rankings of competing contract bidders held pre-
decisional and deliberative); National Wildlife Fed'n v. United States Forest
Serv., No. 86-1255, slip op. at 9 (D.D.C. Sept. 26, 1987) (variables reflected in
computer program's mathematical equation held protectible); American White-
water Affiliation v. Federal Energy Regulatory Comm'n, No. 86-1917, slip op. at
7 (D.D.C. Dec. 2, 1986) ("the cost and energy comparisons involved in this case
are deliberative"); Brinderson Constructors, Inc. v. United States Army Corps of
Eng'rs, No. 85-905, slip op. at 11 (D.D.C. June 11, 1986) ("computations are cer-
tainly part of the deliberative process"); Professional Review Org., Inc. v. HHS,
607 F. Supp. 423, 427 (D.D.C. 1985) (scores used to rate procurement proposals
may be "numerical expressions of opinion rather than `facts'").

      Parke, Davis, 623 F.2d at 6; see also Quarles, 893 F.2d at 392-93 (cost esti-112

mates held protectible as "elastic facts"); National Wildlife, 861 F.2d at 1120
("opinions on facts and their [sic] consequences of those facts form the grist for
the policymaker's mill").  But see Ethyl Corp. v. EPA, 478 F.2d 47, 50 (4th Cir.
1973) (characterizing such material as "technological data of a purely factual
nature").

      See Cleary, Gottlieb, Steen & Hamilton v. HHS, 884 F. Supp. 770, 782-83113

(D.D.C. 1993). 

      Chemical Mfrs., 600 F. Supp. at 118.114

      Paisley v. CIA, 712 F.2d 686, 698 n.53 (D.C. Cir. 1983) (dictum).115
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finding that their disclosure would reveal the agency's deliberations.110

Similarly, when factual or statistical information is actually an expression
of deliberative communications, it may be withheld on the basis that to reveal that
information would reveal the agency's deliberations.   Exemption 5 thus covers111

scientific reports that constitute the interpretation of technical data, insofar as "the
opinion of an expert reflects the deliberative process of decision or policy
making."   It has even been extended to cover successive reformulations of112

computer programs that were used to analyze scientific data.   The government113

interest in withholding technical data is heightened if such material is requested at
a time when disclosure of a scientist's "nascent thoughts . . . would discourage the
intellectual risktaking so essential to technical progress."   Moreover, it is114

noteworthy that the D.C. Circuit has stated that the "results of . . . factual
investigations" may be within the protective scope of Exemption 5.   However,115

the D.C. Circuit also has emphasized that agencies bear the burden of demon-
strating that disclosure of such information "would actually inhibit candor in the
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      Army Times Publ'g Co. v. Department of the Air Force, 998 F.2d 1067,116

1070 (D.C. Cir. 1993) (agencies must show how process would be harmed where
some factual material was released and similar factual material was withheld); see
also American Petroleum Inst. v. EPA, 846 F. Supp. 83, 90-91 (D.D.C. 1994)
(agency ordered to show how factual information could reveal deliberative proc-
ess). 

      Sears, 421 U.S. at 150; see also National Wildlife, 861 F.2d at 1121 ("Rec-117

ommendations on how to best deal with a particular issue are themselves the
essence of the deliberative process."); Four Corners Action Coalition v.
United States Dep't of the Interior, No. 92-Z-2106, transcript at 4-5 (D. Colo.
Dec. 9, 1992) (bench order) (marginal notes and editorial comments reflect de-
liberative process); Fine v. United States Dep't of Energy, No. 88-1033, slip op. at
9 (D.N.M. June 22, 1991) (notes written in margins of documents constitute
deliberations of documents' recipient); Jowett, 729 F. Supp. at 875 (documents
that are "part of the give-and-take between government entities"); Strang v.
Collyer, 710 F. Supp. 9, 12 (D.D.C. 1989) (meeting notes that reflect the ex-
change of opinions or give-and-take between agency personnel or divisions of
agency), aff'd sub nom. Strang v. DeSio, 899 F.2d 1268 (D.C. Cir. 1990)
(unpublished table decision).

      Coastal States, 617 F.2d at 866; see also Schell, 843 F.2d at 942 ("It is the118

free flow of advice, rather than the value of any particular piece of information,
that Exemption 5 seeks to protect.").

      See Access Reports, 926 F.2d at 1196-97 (dictum); Thompson v. De-119

partment of the Navy, No. 95-347, 1997 U.S. Dist. LEXIS 12583, at **10-13
(D.D.C. Aug. 18, 1997) (holding materials created to brief senior officials who
were preparing to respond to media inquiries protectible); Hunt, 935 F. Supp. at
52 (holding "point papers" compiled to assist officers in formulating decision pro-
tectible); Washington Post, No. 84-2949, slip op. at 23 (D.D.C. Feb. 25, 1987)
(holding summaries and lists of material compiled for general's report preparation
protectible); Williams v. United States Dep't of Justice, 556 F. Supp. 63, 65
(D.D.C. 1982) (holding "briefing papers prepared for the Attorney General prior
to an appearance before a congressional committee" protectible); see also FOIA
Update, Fall 1988, at 5.  But see National Sec. Archive v. FBI, No. 88-1507, slip
op. at 3-5 (D.D.C. Apr. 15, 1993) (finding briefing papers not protectible).
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decision-making process."116

Documents that are commonly encompassed by the deliberative process
privilege include "advisory opinions, recommendations, and deliberations com-
prising part of a process by which governmental decisions and policies are form-
ulated,"  the release of which would likely "stifle honest and frank com-117

munication within the agency."   Accordingly, though the case law is not yet en-118

tirely settled on the point, "briefing materials"--such as reports or other docu-
ments which summarize issues and advise superiors--should be protectible under
the deliberative process privilege.119

A particular category of documents likely to be found exempt under the
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      See, e.g., City of Va. Beach, 995 F.2d at 1253; Town of Norfolk v. United120

States Corps of Eng'rs, 968 F.2d 1438, 1458 (1st Cir. 1992); Dudman, 815 F.2d at
1569; Russell, 682 F.2d at 1048; Lead Indus., 610 F.2d 70, 85-86 (2d Cir. 1979).

      Arthur Andersen, 679 F.2d at 257 (citing Coastal States, 617 F.2d at 866);121

see also Petroleum Info., 976 F.2d at 1436 n.8 (suggesting new harm standard for
"mundane," nonpolicy-oriented documents, which can include drafts); see also
Lee v. FDIC, 923 F. Supp. 451, 458 (S.D.N.Y. 1996) (document's draft status not
sufficient reason for automatic exemption from disclosure); Hansen, 817 F. Supp.
at 124-25 (unpublished internal document lost draft status when consistently
treated by agency as finished product over many years).

      See, e.g., National Wildlife, 861 F.2d at 1122 ("To the extent that [the re-122

quester] seeks through its FOIA request to uncover any discrepancies between the
findings, projections, and recommendations between the draft[s] prepared by
lower-level [agency] personnel and those actually adopted . . . , it is attempting to
probe the editorial and policy judgments of the decisionmakers."); Marzen v.
HHS, 825 F.2d 1148, 1155 (7th Cir. 1987) ("[E]xemption protects not only the
opinions, comments and recommendations in the draft, but also the process
itself."); Dudman, 815 F.2d at 1568-69; Russell, 682 F.2d at 1048-50; Pies v. IRS,
668 F.2d 1350, 1353-54 (D.C. Cir. 1981); Rothschild v. CIA, No. 91-1314, slip
op. at 6-7 (D.D.C. Mar. 25, 1992) (extending protection to "marginalia consisting
of comments, opinions, further relevant information and associated notes" on
drafts); Oxy USA Inc. v. United States Dep't of Energy, No. 88-C-541-B, slip op.
at 5 (N.D. Okla. July 13, 1989) (agency need not show extent to which draft
differs from final document, because to do so would itself expose what occurred
in deliberative process); Strang, 710 F. Supp. at 12; Exxon, 585 F. Supp. at 698;
see also FOIA Update, Spring 1986, at 2; FOIA Update, Jan. 1983, at 6. 

      See Mobil Oil Corp. v. EPA, 879 F.2d 698, 703 (9th Cir. 1989) (dicta);123

Lead Indus., 610 F.2d at 86; see also Exxon, 585 F. Supp. at 698; City of W.
Chicago v. NRC, 547 F. Supp. 740, 751 (N.D. Ill. 1982); FOIA Update, Spring
1986, at 2.  But see Texaco, Inc. v. United States Dep't of Energy, 2 Gov't Dis-
closure Serv. (P-H) ¶ 81,296, at 81,833 (D.D.C. Oct. 13, 1981) (aberrational
ruling, without analysis, to the contrary).

      Assembly of Cal. v. United States Dep't of Commerce, 968 F.2d 916 (9th124

Cir. 1992); Florida House of Representatives v. United States Dep't of
(continued...)
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deliberative process privilege is "drafts,"  although it has been observed that120

such a designation "does not end the inquiry."   It should be remembered,121

though, that the very process by which a "draft" evolves into a "final" document
can itself constitute a deliberative process warranting protection.   As a result,122

Exemption 5 protection can be available to a draft document regardless of wheth-
er it differs from its final version.  123

Several years ago, the factual/deliberative distinction led to sharply con-
trasting decisions by two circuit courts of appeal, where the issue was the Com-
merce Department's withholding of numeric material.   Both the Assembly of124
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Commerce, 961 F.2d 941 (11th Cir. 1992). 

      Assembly of Cal., 968 F.2d at 917-18; Florida House of Representatives,125

961 F.2d at 943-44.  

      Florida House of Representatives, 961 F.2d at 950.126

      Id.127
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the State of California and the Florida House of Representatives sought "adjust-
ed" census figures for their respective states that were developed in the event that
the Secretary of Commerce decided to adjust the 1990 census, an event that did
not occur.   The Court of Appeals for the Eleventh Circuit applied a rigid "fact125

or opinion" test in determining whether such numerical data are protectible.   It126

viewed the census data as "opinion" that was ultimately rejected by the decision-
maker and therefore held them to be withholdable pursuant to the deliberative
process privilege.   The Court of Appeals for the 127
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      Assembly of Cal., 968 F.2d at 921-22. 128

      Id. at 923. 129

      976 F.2d at 1435.130

      Id. at 1436.131

      Id. at 1436 n.8; accord Army Times, 998 F.2d at 1071, 1072 (concluding132

that "potentially harmful" factual information could be withheld if it were
determined that it "would actually inhibit candor in the decision-making process
if made available to the public").

      See Hennessey, 1997 U.S. App. LEXIS 22975, at *14 ("report does not133

bear on a policy-oriented judgment of the kind contemplated by Exemption 5"
(citing Petroleum Info., 976 F.2d at 1437)); Ethyl Corp. v. EPA, 25 F.3d 1241,
1248-49 (4th Cir. 1994) ("privilege does not protect a document which is merely
peripheral to actual policy formulation"); Chicago Tribune, Co. v. HHS, No. 95-
C-3917, 1997 U.S. Dist. LEXIS 2308, at *50 (N.D. Ill. Feb. 26, 1997)
(magistrate's recommendation) (scientific judgments not protected when they do
not address agency policymaking), adopted (N.D. Ill. Mar. 28, 1997); Larue v.
IRS, No. 3-93-423, slip op. at 5-6 (E.D. Tenn. Jan. 27, 1994) (privilege covers
documents "actually related to the process by which policy is formed"); Maryland
Coalition, No. 89-2851, slip op. at 5-6 (D.D.C. July 20, 1992) (agency's "routine
review" of state compliance and "assess[ment of] how well existing policies are
being implemented by the state" held not protectible because they "do not suggest
or recommend future agency policy"), appeal voluntarily dismissed, No. 92-5346
(D.C. Cir. Dec. 13, 1993); Maryland Coalition for Integrated Educ. v. United
States Dep't of Educ., No. 92-2178, slip op. at 2 (D.D.C. June 30, 1993) (same);
see also Mapother, 3 F.3d at 1537-39 (discussing and harmonizing existing D.C.
Circuit case law); Army Times, 998 F.2d at 1070 (pointing to "process by which
decisions and policies" are formulated).
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Ninth Circuit, on the other hand, applied a "functional" test under which it found
that the data, on "the continuum of deliberation and fact . . . , fell closer to
fact."   The Ninth Circuit ordered the California data released on the basis that128

disclosure would not reveal any of the Department of Commerce's deliberative
processes.   Since neither case went to the Supreme Court, this narrow conflict129

remains.

More recently, in a case involving purely factual data found not to fall
within the deliberative process privilege, Petroleum Information Corp. v. United
States Department of the Interior, the D.C. Circuit strongly indicated that such
information should be shielded by the privilege or not according to whether it
involves "some policy matter."   It focused on "whether the agency has plaus-130

ibly demonstrated the involvement of a policy judgment in the decisional process
relevant to the requested documents,"  while at the same time suggesting that131

more "mundane" documents should be protected when "disclosure genuinely
could be thought likely to diminish the candor of agency deliberations in the fu-
ture."   This emerging "policy" focus has been adopted by other courts,  and it132           133

provides a useful focal point for the exercise of sound administrative discretion in
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      See Attorney General Reno's FOIA Memorandum, reprinted in FOIA134

Update, Summer/Fall 1993, at 4-5; see also FOIA Update, Spring 1994, at 3-6
("OIP Guidance:  Applying the `Foreseeable Harm' Standard Under Exemption
Five").

      See, e.g., Wolfe, 839 F.2d at 776 (revealing status of proposal in delib-135

erative process "could chill discussions at a time when agency opinions are fluid
and tentative"); Dudman, 815 F.2d at 1568 (revealing editorial judgments would
stifle creative thinking).

      See, e.g., Brinton v. Department of State, 636 F.2d 600, 604 (D.C. Cir.136

1980) (identities of attorneys providing legal advice to Secretary of State);
Cofield v. City of LaGrange, No. 95-179, 1996 WL 32727, at *6 (D.D.C. Jan. 24,
1996) (finding internal routing notations possibly leading to identification of em-
ployees involved in decisionmaking protectible); Miscavige v. IRS, No. 91-1638,
slip op. at 7 (N.D. Ga. June 15, 1992) (handwritten signatures of agency
employees involved in ongoing examination of church's claim of exempt status),
aff'd on other grounds, 2 F.3d 366 (11th Cir. 1993); City of W. Chicago v. NRC,
547 F. Supp 740, 750 (N.D. Ill. 1982) (list of contributors to preliminary draft
protectible even if names are in public version); Tax Reform Research Group v.
IRS, 419 F. Supp. 415, 423-24 (D.D.C. 1976) (protecting identities of persons
giving advice on policy matters when substance of policy discussions released);
see also FOIA Update, Spring 1985, at 6; cf. Wolfe, 839 F.2d at 775-76
(discussing how particularized disclosure can chill agency discussions).

      Nadler, 955 F.2d at 1491 (dicta) (considering document "one and one-half137

pages in length").

      See Local 3, Int'l Bhd. of Elec. Workers v. NLRB, 845 F.2d 1177, 1180 (2d138

Cir. 1988) (short document would be rendered "nonsensical" by segregation); see
also Lead Indus., 610 F.2d at 86 ("Instead of merely combing the documents for
`purely factual' tidbits, the court should have considered the segments in the con-

(continued...)
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the application of the deliberative process privilege on a case-by-case basis--espe-
cially in accordance with new discretionary disclosure policy standards.   (See134

Applying the "Foreseeable Harm" Standard, below, and also Discretionary
Disclosure and Waiver, below, for discussions of discretionary disclosure in
connection with Exemption 5.) 

Lastly, the protection of the very integrity of the deliberative process can,
in some contexts, be the basis for protecting factual information.   It also should135

be noted that under some circumstances disclosure of even the identity of the au-
thor of a deliberative document could chill the deliberative process, thus
warranting protection of that identity under Exemption 5.   One court has noted136

that the danger of revealing the agency's deliberations by disclosing facts is
particularly acute when the document withheld is "short."   Factual information137

within a deliberative document may be withheld also when it is impossible to
reasonably segregate meaningful portions of that factual information from the
deliberative information.138
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text of the whole document and that document's relation to
the administrative process."); Linn v. United States Dep't of Justice, No. 92-1406,
slip op. at 68-69 (D.D.C. Aug. 22, 1995) (agency met burden in showing that in
some instances factual material could not be segregated); Badhwar, 622 F. Supp.
at 1375 (impossible to "reasonably" segregate nondeliberative material from au-
topsy report); Morton-Norwich Prods., Inc. v. Mathews, 415 F. Supp. 78, 82
(D.D.C. 1976).  But see Army Times, 998 F.2d at 1070 (emphasizing agency
obligation to specifically address possible segregability and disclosure of factual
information); accord FOIA Update, Summer/Fall 1993, at 10-11 ("OIP Guidance: 
The `Reasonable Segregation' Obligation").

      See Hickman v. Taylor, 329 U.S. 495, 509-10 (1947); Fed. R. Civ. P.139

26(b)(3).

      See Jordan v. United States Dep't of Justice, 591 F.2d 753, 775 (D.C. Cir.140

1978) (en banc).

      Coastal States Gas Corp. v. Department of Energy, 617 F.2d 854, 865 (D.C.141

Cir. 1980).

      See, e.g., Exxon Corp. v. Department of Energy, 585 F. Supp. 690, 700142

(D.D.C. 1983); see also Martin v. Office of Special Counsel, 819 F.2d 1181, 1187
(D.C. Cir. 1987) (same result under Exemption (d)(5) of Privacy Act); Williams
v. McCausland, No. 90-Civ-7563, slip op. at 29 (S.D.N.Y. Jan. 18, 1994) (priv-
ilege applies to records prepared in connection with litigation before MSPB).

      See, e.g., Antonelli v. Sullivan, 732 F.2d 560, 561 (7th Cir. 1983); see also143

FOIA Update, Spring 1984, at 7.  But cf. Powell v. Department of Justice, 584 F.
Supp. 1508, 1520 (N.D. Cal. 1984) (suggesting, but not deciding, that attorney
work-product materials generated in criminal case should be subject to disclosure
under criminal discovery provisions).

      See Strang v. Collyer, 710 F. Supp. 9, 12-13 (D.D.C. 1989), aff'd sub nom.144

Strang v. DeSio, 899 F.2d 1268 (D.C. Cir. 1990) (unpublished table decision).
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Attorney Work-Product Privilege

The second traditional privilege incorporated into Exemption 5 is the
attorney work-product privilege, which protects documents and other memoranda
prepared by an attorney in contemplation of litigation.   As its purpose is to139

protect the adversarial trial process by insulating the attorney's preparation from
scrutiny,  the work-product privilege ordinarily does not attach until at least140

"some articulable claim, likely to lead to litigation," has arisen.   The privilege141

is not limited to civil proceedings, but rather extends to administrative proceed-
ings  and to criminal matters as well.   Similarly, the privilege has also been142      143

held applicable to documents generated in preparation of an amicus brief.144



EXEMPTION 5

      See generally FOIA Update, Summer 1983, at 6.145

      See Kent Corp. v. NLRB, 530 F.2d 612, 623 (5th Cir. 1976); see, e.g.,146

Chemcentral/Grand Rapids Corp. v. EPA, No. 91-C-4380, slip op. at 10-11 (N.D.
Ill. Oct. 6, 1992) (privilege applies to legal advice given for specific agency
clean-up sites); Savada v. DOD, 755 F. Supp. 6, 7 (D.D.C. 1991) (threat of
litigation by counsel for adverse party held sufficient). 

      Schiller v. NLRB, 964 F.2d 1205, 1208 (D.C. Cir. 1992); see also Delaney,147

Migdail & Young, Chartered v. IRS, 826 F.2d 124, 127 (D.C. Cir. 1987) (priv-
ilege extends to documents prepared when identity of prospective litigation
opponent unknown).

      SafeCard Servs. v. SEC, 926 F.2d 1197, 1202 (D.C. Cir. 1991); see, e.g.,148

Sousa v. United States Dep't of Justice, Nos. 95-375, 95-410, 1997 U.S. Dist.
LEXIS 9010, at *20 (D.D.C. June 19, 1997) (documents described sufficiently to
show that murder investigation, leading to potential prosecution, was underway).

      Senate of P.R. v. United States Dep't of Justice, 823 F.2d 574, 587 (D.C.149

Cir. 1987) (citing Coastal States, 617 F.2d at 865).

      See Schiller, 964 F.2d at 1208 (holding documents that provide tips and150

instructions for handling future litigation protectible); Delaney, 826 F.2d at 127
(holding memoranda that "advise the agency of the types of legal challenges
likely to be mounted against a proposed program, potential defenses available to
the agency and the likely outcome" protectible); Brotherhood of Locomotive
Eng'rs v. Surface Transp. Bd., No. 96-1153, 1997 WL 446261, at *6 (D.D.C. July
31, 1997) (finding future litigation "probable" when agency aware that inter-
pretation will be contested in court); Direct Response Consulting Serv. v. IRS,
No. 94-1156, slip op. at 5 (D.D.C. Aug. 21, 1995) (articulable claim arose when
agency became aware that its position was not accepted by taxpayers); Lacefield
v. United States, No. 92-N-1680, slip op. at 14 (D. Colo. Mar. 10, 1993) (knowl-
edge that adversary plans to challenge agency position constitutes articulable

(continued...)
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The privilege sweeps broadly in several respects.   First, litigation need145

never have actually commenced, so long as specific claims have been identified
which make litigation probable.   Significantly, the Court of Appeals for the146

District of Columbia Circuit has ruled that the privilege "extends to documents
prepared in anticipation of foreseeable litigation, even if no specific claim is
contemplated."   The privilege also has been held to attach to law enforcement147

investigations, when the investigation is "based upon a specific wrongdoing and
represent[s] an attempt to garner evidence and build a case against the suspected
wrongdoer."148

However, the mere fact that it is conceivable that litigation may occur at
some unspecified time in the future will not necessarily be sufficient to protect
attorney-generated documents; "the policies of the FOIA would be largely de-
feated" if agencies were to withhold any documents created by attorneys "simply
because litigation might someday occur."   But when litigation is inevitable, a149

specific claim need not yet have arisen.150
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claim); Silber v. United States Dep't of Justice, No. 91-876, transcript at 23-24
(D.D.C. Aug. 13, 1992) (bench order) (privilege covers monograph written to
assist attorneys in prosecuting cases); Anderson v. United States Parole Comm'n,
3 Gov't Disclosure Serv. (P-H) ¶ 83,055, at 83,557 (D.D.C. Jan. 6, 1983)
(privilege covers case digest of legal theories and defenses frequently used in liti-
gation).

      Wilson v. Department of Energy, No. 84-3163, slip op. at 7 n.1 (D.D.C.151

Jan. 28, 1985); see also Brotherhood, 1997 WL 446261, at *6 (privilege applies
where document created "in part" for litigation).  But see United States v. Gulf
Oil Corp., 760 F.2d 292, 296-97 (Temp. Emer. Ct. App. 1985) (holding that
anticipation of litigation must be "the primary motivating purpose behind the
creation of the document") (non-FOIA case).

      See Hennessey v. United States Agency for Int'l Dev., No. 97-1113, 1997152

U.S. App. LEXIS 22975, at *17 (4th Cir. Sept. 2, 1997) (report commissioned to
complete project not prepared "because of the prospect of litigation," despite
threat of suit); Hill Tower, Inc. v. Department of the Navy, 718 F. Supp. 562, 567
(N.D. Tex. 1988) (aircraft accident investigation information in JAG Manual
report not created in anticipation of litigation). 

      United States v. Metropolitan St. Louis Sewer Dist., 952 F.2d 1040, 1045153

(8th Cir. 1992) (remanded to determine if privilege was waived); see also Cities
Serv. Co. v. FTC, 627 F. Supp. 827, 832 (D.D.C. 1984), aff'd, 778 F.2d 889 (D.C.
Cir. 1985) (unpublished table decision); Church of Scientology v. IRS, No. 90-
11069, slip op. at 20 (D. Mass. Apr. 22, 1992) (magistrate's recommendation)
(fact that parties were contemplating settlement does not foreclose application of
attorney work-product privilege); cf. Carey-Canada, Inc. v. Aetna Cas. & Sur.
Co., 118 F.R.D. 250, 251-52 (D.D.C. 1987) (civil discovery context).

      See, e.g., A. Michael's Piano, Inc. v. FTC, 18 F.3d 138, 146-47 (2d Cir.154

1994) (even if staff attorney was considering or recommending closing inves-
tigation, exemption still applies).

      See FOIA Update, Summer 1985, at 5.155
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Further, it has been held that a document prepared for two disparate
purposes was compiled in anticipation of litigation if "litigation was a major
factor" in the decision to create it.   However, documents prepared in an agen-151

cy's ordinary course of business, not sufficiently related to litigation, may not be
accorded protection.   152

The attorney work-product privilege also has been held to cover documents
"relat[ing] to possible settlements" of litigation.   Logically, it can also protect153

the recommendation to close litigation,  and even the final agency decision to154

terminate litigation.   But documents prepared subsequent to the closing of a155

case are presumed, absent some specific basis for concluding otherwise, not to
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      See Senate of P.R., 823 F.2d at 586; see also, e.g., Senate of P.R. v. United156

States Dep't of Justice, No. 84-1829, slip op. at 20 (D.D.C. May 13, 1992)
(finding reasonable anticipation of litigation where case was closed but where
agency was carefully reevaluating it in light of new evidence).

      Dow Jones & Co. v. Department of Justice, 724 F. Supp. 985, 989 (D.D.C.157

1989), aff'd on other grounds, 917 F.2d 571 (D.C. Cir. 1990).

      See, e.g., Cook v. Watt, 597 F. Supp. 545, 548 (D. Alaska 1983).158

      Illinois State Bd. of Educ. v. Bell, No. 84-337, slip op. at 9-10 (D.D.C. May159

31, 1985).

      See, e.g., Davis v. FTC, No. 96-CIV-9324, 1997 WL 73671, at *2160

(S.D.N.Y. Feb. 20, 1997) (material prepared by economists for administrative
hearing); Creel v. United States Dep't of State, No. 6:92CV559, slip op. at 19
(E.D. Tex. Sept. 29, 1993) (magistrate's recommendation) (special agent's notes
made while assisting attorney in investigation), adopted (E.D. Tex. Dec. 30,
1993), aff'd, 42 F.3d 641 (5th Cir. 1995) (unpublished table decision); Durham v.
United States Dep't of Justice, 829 F. Supp. 428, 432-33 (D.D.C. 1993) (material
prepared by government personnel under prosecuting attorney's direction), appeal
dismissed for failure to timely file, No. 93-5354 (D.C. Cir. Nov. 29, 1994);
Taylor v. Office of Special Counsel, No. 91-N-734, slip op. at 17 (D. Colo. Mar.
22, 1993) (telephone interview conducted by examiner at request of attorney);
Joint Bd. of Control v. Bureau of Indian Affairs, No. 87-217, slip op. at 9-10 (D.
Mont. Sept. 9, 1988) (water studies produced by contract companies); Nishnic v.
United States Dep't of Justice, 671 F. Supp. 771, 772-73 (D.D.C. 1987) (histor-
ian's research and interviews); Wilson, No. 84-3163, slip op. at 8 (D.D.C. Jan. 28,
1995) (consultant's report); Exxon Corp. v. FTC, 466 F. Supp. 1088, 1099
(D.D.C. 1978) (economist's report), aff'd, 663 F.2d 120 (D.C. Cir. 1980).  But cf.
Richman v. United States Dep't of Justice, No. 90-C-19-C, slip op. at 3 (W.D.
Wis. Mar. 2, 1994) (confusing subtleties of privileges to hold that information not
prepared "by a lawyer in preparation for litigation" not entitled to any protection
under Exemption 5 whatsoever); Brittany Dyeing & Printing Corp. v. EPA, No.

(continued...)
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have been prepared in anticipation of litigation.   Moreover, one court has even156

held that documents not originally prepared in anticipation of litigation cannot as-
sume the protection of the work-product privilege merely through their later
placement in a litigation-related document.157

Second, Rule 26(b)(3) of the Federal Rules of Civil Procedure allows the
privilege to be used to protect documents prepared "by or for another party or by
or for that other party's representative."  Not only do documents prepared by
agency attorneys who are responsible for the litigation of a case which is being
defended or prosecuted by the Department of Justice qualify for the privilege,158

but also documents prepared by an attorney "not employed as a litigator."  159

Courts have looked at the plain meaning of the rule and have extended work-
product protection to materials prepared by nonattorneys who are supervised by
attorneys.   The unstated premise in such cases is that work-prod160
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91-2711, slip op. at 7-8 (D.D.C. Mar. 12, 1993) (confusing attorney-work product
privilege and
deliberative process privilege to hold that witness statements taken by investiga-
tor at behest of counsel cannot be protected because they would "not expose
agency decision making process").

      See Hall v. Department of Justice, No. 87-474, slip op. at 17-19 (D.D.C.161

Mar. 8, 1989) (magistrate's recommendation) (agency's affidavit failed to show
that prosecutorial report of investigation was prepared by Marshals Service
personnel under direction of attorney), adopted (D.D.C. July 31, 1989); Nishnic,
671 F. Supp. at 810-11 (summaries of witness statements taken by USSR officials
for United States Department of Justice held not protectible).

      See, e.g., Gulf Oil, 760 F.2d at 295-96 (documents shared between two162

companies contemplating merger); Chilivis v. SEC, 673 F.2d 1205, 1211-12
(11th Cir. 1982); Nishnic v. United States Dep't of Justice, No. 86-2802, slip op.
at 10 (D.D.C. May 15, 1987) (documents shared with foreign nation).  But see
Texas v. ICC, 889 F.2d 59, 62 (5th Cir. 1989) (communications between agency
and interested nonagency held not protectible because nonagency "did not stand
in any consultative or advisorial role" to agency).

      See Uribe v. Executive Office for United States Attorneys, No. 87-1836,163

slip op. at 5-6 (D.D.C. May 23, 1989) (criminal "prosecution declination mem-
orandum" protected) (citing FTC v. Grolier Inc., 462 U.S. 19 (1983)); Iglesias v.
CIA, 525 F. Supp. 547, 549 (D.D.C. 1981); FOIA Update, Summer 1985, at 5;
see also Federal Open Mkt. Comm. v. Merrill, 434 U.S. 340, 360 n.23 (1979)
(protecting final determination under commercial privilege); cf. NLRB v. Sears,
Roebuck & Co., 421 U.S. 132, 160 (1975) (holding that memoranda reflecting
agency decision to prosecute party do not constitute "final disposition" of "case"
within the meaning of subsection (a)(2) of FOIA).  But see Grolier, 462 U.S. at 32
n.4 (Brennan, J., concurring) ("[I]t is difficult to imagine how a final decision
could be `prepared in anticipation of litigation or for trial.'"). 

      421 U.S. 132 (1975).164

- 219 -

uct protection is appropriate when the nonattorney acts as the agent of the at-
torney; when that is not the case, the work-product privilege as incorporated by
the FOIA has not been extended to protect the material prepared by the nonattor-
ney.   161

Third, the work-product privilege has been held to remain applicable when
the information has been shared with a party holding a common interest with the
agency.   The privilege remains applicable also when the document has become162

the basis for a final agency decision.163

In NLRB v. Sears, Roebuck & Co.,  the Supreme Court allowed the with-164

holding of a final agency decision on the basis that it was shielded by the work-
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      Id. at 160.165

      Id. at 153-54.166

      See FOIA Update, Summer 1992, at 3-4 ("OIP Guidance:  The `Automatic'167

Disclosure Provisions of FOIA:  Subsections (a)(1) & (a)(2)"). 

      See, e.g., Bristol-Meyers Co. v. FTC, 598 F.2d 18, 24 n.11, 29 (D.C. Cir.168

1978).

      443 U.S. 340 (1979).169

      Id. at 360 n.23 (clarifying that Sears observations were made in relation to170

privilege for predecisional communications only).  

      Id. ("It should be obvious that the kind of mutually exclusive relationship171

between final opinions and statements of policy, on one hand, and predecisional
communications, on the other, does not necessarily exist between final statements
of policy and other Exemption 5 privileges.").  But see SafeCard, 926 F.2d at
1203-05, 1206 (mistakenly applying Bristol-Meyers, a pre-Merrill decision, in
requiring release of work product that memorializes final decision); Richman v.
United States Dep't of Justice, No. 90-C-19-C, slip op. at 9 (W.D. Wis. Feb. 2,
1994) (mistakenly concluding that privilege applies only when material is
predecisional). 

      465 U.S. 792 (1984).172

      462 U.S. 19 (1983).173

      Fed. R. Civ. P. 26(b)(3).174
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product privilege,  but it also stated that Exemption 5 can never apply to final165

decisions and it expressed reluctance to "construe Exemption 5 to apply to docu-
ments described in 5 U.S.C. § 552(a)(2),"  the "reading room" provision of the166

FOIA.   This result led to considerable confusion,  which was cleared up by167       168

the Supreme Court in Federal Open Market Committee v. Merrill.   In Merrill,169

the Court explained its statements in Sears,  and plainly stated that even if a170

document is a final opinion, and therefore falls within subsection (a)(2)'s mand-
atory disclosure requirements, it still may be withheld if it falls within the work-
product privilege.   (For a discussion of the automatic disclosure requirements171

of subsection (a)(2), see FOIA Reading Rooms, above.)

Fourth, the Supreme Court's decisions in United States v. Weber Aircraft
Corp.  and FTC v. Grolier Inc.,  viewed in light of the traditional contours of172     173

the attorney work-product doctrine, afford sweeping attorney work-product
protection to factual materials.  Because factual work-product enjoys qualified
immunity from civil discovery, such materials are discoverable "only upon a
showing that the party seeking discovery has substantial need" of materials which
cannot be obtained elsewhere without "undue hardship."   In Grolier, the174

Supreme Court held that the "test under Exemption 5 is whether the documents
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      462 U.S. at 26; see also Sears, 421 U.S. at 149 & n.16.175

      Fed. R. Civ. P. 26(b)(3).176

      465 U.S. at 799.177

      See Robbins Tire & Rubber Co. v. NLRB, 563 F.2d 724, 735 (5th Cir.178

1977), rev'd on other grounds, 437 U.S. 214 (1978); Deering Milliken, Inc. v.
Irving, 548 F.2d 1131, 1138 (4th Cir. 1977); Title Guar. Co. v. NLRB, 534 F.2d
484, 492-93 n.15 (2d Cir. 1976).

      See Martin, 819 F.2d at 1187 ("The work-product privilege simply does not179

distinguish between factual and deliberative material."); see also Tax Analysts v.
IRS, 117 F.3d 607, 620 (D.C. Cir. 1997) (holding that district court was in error
to limit protection to "the mental impressions, conclusions, opinions, or legal
theories of an attorney"); Norwood v. FAA, 993 F.2d 570, 576 (6th Cir. 1993)
(work-product privilege protects documents regardless of status as factual or
deliberative); Nadler v. United States Dep't of Justice, 955 F.2d 1479, 1492 (11th
Cir. 1992) ("[U]nlike the deliberative process privilege, the work-product priv-
ilege encompasses factual materials."); Manchester v. DEA, 823 F. Supp. 1259,
1269 (E.D. Pa. 1993) (segregation not required where "factual information is inci-
dental to, and bound with, privileged" information); Manna v. United States Dep't
of Justice, 815 F. Supp. 798, 814 (D.N.J. 1993) (following Martin), aff'd on other
grounds, 51 F.3d 1158 (3d Cir. 1995); Spannaus v. United States Dep't of Justice,
No. 85-1015, slip op. at 21-22 (D. Mass. Nov. 12, 1992) (documents need not
show litigative strategy to be withheld in full); United Techs. Corp. v. NLRB, 632
F. Supp. 776, 781 (D. Conn. 1985) ("[i]f a document is attorney work product the
entire document is privileged."), aff'd on other grounds, 777 F.2d 90 (2d Cir.
1985); accord FOIA Update, Fall 1984, at 6.  But see Nickerson v. United States,
95-C-7395, 1996 WL 563465, at *3 (N.D. Ill. Oct. 1, 1996) (mistakingly ruling
that facts must be segregated under privilege); Fine v. United States Dep't of
Energy, 830 F. Supp. 570, 574-76 (D.N.M. 1993) (refusing to follow Martin).  

      See, e.g., Linn v. United States Dep't of Justice, No. 92-1406, slip op. at 42,180
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would be `routinely' or `normally' disclosed upon a showing of relevance."  175

Because the rules of civil discovery require a showing of "substantial need" and
"undue hardship" in order for a party to obtain any factual work-product,  such176

materials are not "routinely" or "normally" discoverable.  This "routinely or
normally discoverable" test was unanimously reaffirmed by the Supreme Court in
Weber Aircraft.177

Although several pre-Weber Aircraft circuit court decisions mistakenly
limited attorney work-product protection to "deliberative" material,  no dis-178

tinction between factual and deliberative work-product should be applied.  This
broad view of the privilege has been expressed by several courts, including the
D.C. Circuit, to clarify once and for all that factual information is fully entitled to
work-product protection.   However, it should be remembered that the agency179

always has the burden of showing that the privilege applies to all withheld infor-
mation.180
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64-65 (D.D.C. June 6, 1995) (agency must specifically explain why material
protected by privilege); Kronberg v. United States Dep't of Justice, No. 92-2736,
slip op. at 19-20 (D.D.C. Feb. 10, 1995) (agency must show how privilege
applies).

      See Hickman, 329 U.S. at 511.181

      See Martin, 819 F.2d at 1187. 182

      See Thurner Heat Treating Corp. v. NLRB, 839 F.2d 1256, 1259-60 (7th183

Cir. 1988) (witness statements taken from nonagency employees held not "intra-
agency"); Van Bourg, Allen, Weinberg & Roger v. NLRB, 751 F.2d 982, 985
(9th Cir. 1985) (Exemption 5 narrowly construed so as to apply only to "internal
agency documents or documents prepared by outsiders who have a formal rela-
tionship with the agency"); Poss v. NLRB, 565 F.2d 654, 659 (10th Cir. 1977)
(same); Aircraft Gear Corp. v. NLRB, No. 92-C-6023, slip op. at 6-10 (N.D. Ill.
Mar. 14, 1994) (explicitly following Thurner); Kilroy v. NLRB, 633 F. Supp.
136, 142 (S.D. Ohio 1985) (rejecting application of Weber Aircraft to witness
statements), aff'd, 823 F.2d 553 (6th Cir. 1987) (unpublished table decision).

      See, e.g., Uribe, No. 87-1836, slip op. at 6 (D.D.C. May 23, 1989) (state-184

ments made by plaintiff during interrogation did not "represent the attorney's
conclusions, recommendations and opinions"); Wayland v. NLRB, 627 F. Supp.
1473, 1476 (M.D. Tenn. 1986) (witness statements not shown to be other than
objective reporting of facts and "thus do not reflect the attorney's theory of the
case and his litigation strategy").  But see FOIA Update, Summer 1987, at 4-5
("OIP Guidance:  Broad Protection for Witness Statements").

      316 F.2d 336 (D.C. Cir. 1963).185
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A collateral issue is the applicability of the attorney work-product privilege
to witness statements.  Within the civil discovery context, the Supreme Court has
recognized at least a qualified privilege from civil discovery for such documents,
i.e., such material was held discoverable only upon a showing of necessity and
justification.   Applying the "routinely and normally discoverable" test of Gro-181

lier and Weber Aircraft, the D.C. Circuit has firmly held that witness statements
are protectible under Exemption 5.   Despite the weight of law that supports the182

proposition that the contours of Exemption 5 are coextensive with the protections
of the work-product privilege, though, some courts have held that witness
statements are not protectible, either on the theory that they fail to meet Ex-
emption 5's threshold requirement,  or that the witness statements are merely un-183

privileged factual information which must be segregated for disclosure.184

Any such differences over the traditional protection accorded witness state-
ments do not in any event affect the viability of protecting aircraft accident
witness statements.  Such statements are protected under a distinct common law
privilege first enunciated in Machin v. Zuckert  and applied under the FOIA in185
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      465 U.S. at 799; see also Badhwar v. United States Dep't of the Air Force,186

829 F.2d 182, 185 (D.C. Cir. 1987) ("[T]he disclosure of `factual' information that
may have been volunteered would defeat the policy on which the Machin
privilege is based."). 

      462 U.S. at 28; cf. Clark-Cowlitz Joint Operating Agency v. Federal Energy187

Regulatory Comm'n, 798 F.2d 499, 502-03 (D.C. Cir. 1986) (en banc) (same
result under Government in the Sunshine Act).

      See FOIA Update, Summer 1983, at 1-2.188

      Attorney General's Memorandum for Heads of Departments and Agencies189

regarding the Freedom of Information Act (Oct. 4, 1993); see also FOIA Update,
Spring 1997, at 1 (describing Attorney General's reiteration of importance of
"foreseeable harm" standard to federal agencies in order to promote further
discretionary disclosure in agency decisionmaking); FOIA Update, Spring 1994,
at 3-6 ("OIP Guidance:  Applying the `Foreseeable Harm' Standard Under
Exemption Five"); FOIA Update, Summer 1985, at 5 (suggesting consideration
be given to discretionary disclosure of work-product information). 

      Mead Data Cent., Inc. v. United States Dep't of the Air Force, 566 F.2d190

242, 252 (D.C. Cir. 1977).

      See, e.g., Schlefer v. United States, 702 F.2d 233, 245 (D.C. Cir. 1983);191

Brinton v. Department of State, 636 F.2d 600, 605 (D.C. Cir. 1980); Linn v.
(continued...)
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Weber Aircraft.   (See discussion of Other Privileges, below.)186

  
As a final point, it should be noted that the Supreme Court's decision in

Grolier resolved a split in the circuits by ruling that the termination of litigation
does not vitiate the protection for material otherwise properly categorized as
attorney work-product.   Thus, there exists no temporal limitation on work-187

product protection under the FOIA, as a matter of law.   Consequently, this is an188

area of exemption applicability in which there exists an exceptionally large
potential for the exercise of sound administrative discretion to disclose technical-
ly exempt information in accordance with Attorney General Reno's FOIA Memo-
randum of October 4, 1993.   (See discussions of such discretionary disclosure189

under Applying the "Foreseeable Harm" Standard, below, and also under
Discretionary Disclosure and Waiver, below.)

Attorney-Client Privilege

The third traditional privilege incorporated into Exemption 5 concerns
"confidential communications between an attorney and his client relating to a
legal matter for which the client has sought professional advice."   Unlike with190

the attorney work-product privilege, the availability of the attorney-client priv-
ilege is not limited to the context of litigation.  Moreover, although it funda-
mentally applies to facts divulged by a client to his attorney, this privilege also
encompasses any opinions given by an attorney to his client based upon those
facts,  as well as communications between attorneys which reflect client-191
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United States Dep't of Justice, No. 92-1406, slip op. at 69-70 (D.D.C. Aug. 22,
1995) (confidential legal advice given in course of grand jury investigation
covered by privilege); NBC v. SBA, 836 F. Supp. 121, 124-25 (S.D.N.Y. 1993)
(privilege covers "professional advice given by attorney that discloses" infor-
mation given by client); cf. Direct Response Consulting Serv. v. IRS, No. 94-
1156, slip op. at 7 (D.D.C. Aug. 21, 1995) (privilege found inapplicable to
attorney's memoranda to file which were never communicated to client).  But see
Lee v. FDIC, 923 F. Supp. 451, 457-58 (S.D.N.Y. 1996) (declaring, without
authority, that documents containing only "standard legal analysis" are not
covered by privilege).

      See, e.g., Green v. IRS, 556 F. Supp. 79, 85 (N.D. Ind. 1982), aff'd, 734192

F.2d 18 (7th Cir. 1984) (unpublished table decision).

      Upjohn Co. v. United States, 449 U.S. 383, 389 (1981); see also FOIA193

Update, Spring 1985, at 3-4 ("OIP Guidance:  The Attorney-Client Privilege").

      465 U.S. 792, 799-800 (1984).194

      462 U.S. 19, 26-28 (1983).195

      See, e.g., Mead Data, 566 F.2d at 255 & n.28.196

      See FOIA Update, Spring 1985, at 3-4.197

      Alamo Aircraft Supply, Inc. v. Weinberger, No. 85-1291, slip op. at 4198

(D.D.C. Feb. 21, 1986) (quoting Coastal States Gas Corp. v. Department of
Energy, 617 F.2d 854, 863 (D.C. Cir. 1980)).  But see Dow, Lohnes & Albertson
v. Presidential Comm'n on Broad. to Cuba, 624 F. Supp. 572, 578 (D.D.C. 1984)

(continued...)
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supplied information.192

The Supreme Court, in the civil discovery context, has emphasized the
public policy underlying the attorney-client privilege--"that sound legal advice or
advocacy serves public ends and that such advice or advocacy depends upon the
lawyer's being fully informed by the client."   As is set out in greater detail in193

the discussion of the attorney work-product above, the Supreme Court held in
United States v. Weber Aircraft Corp.  and in FTC v. Grolier Inc.  that the194      195

scopes of the various privileges are coextensive in the FOIA and civil discovery
contexts.  Thus, those decisions that expand or contract the privilege's contours
according to whether it is presented in a civil discovery or a FOIA context  do196

not accurately reflect the law.197

The parallelism of a civil discovery privilege and Exemption 5 protection is
particularly significant with respect to the concept of a "confidential commu-
nication" within the attorney-client relationship.  To this end, one court has held
that confidentiality may be inferred when the communications suggest that "`the
government is dealing with its attorneys as would any private party seeking
advice to protect personal interests.'"   In Upjohn Co. v. United States, the198
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     (...continued)198

(confidentiality must be shown in order to invoke Exemption 5).

      449 U.S. at 395-96; see also United States v. Cunningham, 672 F.2d 1064,199

1073 n.8 (2d Cir. 1982); In re Ampicillin Antitrust Litig., 81 F.R.D. 377, 388-90
(D.D.C. 1978).

      See, e.g., Tax Analysts v. IRS, 117 F.3d 607, 618-20 (D.C. Cir. 1997);200

Schlefer, 702 F.2d at 245; Brinton, 636 F.2d at 604; Mead Data, 566 F.2d at 255.

      See FOIA Update, Spring 1985, at 4.201

      449 U.S. at 392-97.202

      See id.; see also Sherlock v. United States, No. 93-0650, slip op. at 8-9203

(E.D. La. Jan. 12, 1994) (collection officer providing information to district
counsel); Murphy v. TVA, 571 F. Supp. 502, 506 (D.D.C. 1983) (circulation
within agency to employees involved in matter for which advice sought does not
breach confidentiality); LSB Indus. v. Commissioner, 556 F. Supp. 40, 43 (W.D.
Okla. 1982) (agency investigators reporting information used by agency
attorneys).

      Tax Analysts, 117 F.3d at 619-20.204

      See FOIA Update, Spring 1994, at 3-6 ("OIP Guidance:  Applying the205

`Foreseeable Harm' Standard Under Exemption Five") (pointing out that attorney-
client privilege can be waived with consent of client agency). 
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Supreme Court held that the attorney-client privilege covers attorney-client
communications when the specifics of the communication are confidential, even
though the underlying subject matter is known to third parties.   Accordingly,199

the line of FOIA decisions in the Court of Appeals for the District of Columbia
Circuit that squarely conflicts with the Upjohn analysis  should not be fol-200

lowed.201

 The Supreme Court in Upjohn concluded that the privilege encompasses
confidential communications made to the attorney not only by decisionmaking
"control group" personnel, but also by lower-echelon employees as well.   This202

broad construction of the attorney-client privilege acknowledges the reality that
such lower-echelon personnel often possess information relevant to an attorney's
advice-rendering function.   However, the D.C. Circuit has recently held that203

otherwise confidential agency memoranda are not protected under the privilege if
they are merely interpretations of agency law.   204

The nature of this privilege, and its partial overlap with the deliberative
process privilege and attorney work-product privilege under Exemption 5, make it
no less subject to potential discretionary disclosure under new policy standards.  205

(See discussions of such discretionary disclosure under Applying the "Fore-
seeable Harm" Standard, below, and Discretionary Disclosure and Waiver,
below.)
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      See Association for Women in Science v. Califano, 566 F.2d 339, 342206

(D.C. Cir. 1977); see also Badhwar v. United States Dep't of the Air Force, 829
F.2d 182, 184 (D.C. Cir. 1987) ("To decide [whether a recognized privilege
should be abandoned] in a FOIA case would be inappropriate, as Exemption 5
requires the application of existing rules regarding discovery, not their reformula-
tion.").

      See United States v. Weber Aircraft Corp., 465 U.S. 792, 799-800 (1984);207

FTC v. Grolier Inc., 462 U.S. 19, 26-27 (1983). 

      See Trammel v. United States, 445 U.S. 40, 47 (1980); cf. Kientzy v.208

McDonnell Douglas Corp., 133 F.R.D. 570, 571-73 (E.D. Mo. 1991) (recognizing
"ombudsman privilege" under Rule 501 of Federal Rules of Evidence) (non-FOIA
case); Shabazz v. Scurr, 662 F. Supp. 90, 92 (S.D. Iowa 1987) (same) (non-FOIA
case).

      See, e.g., United States Dep't of Justice v. Julian, 486 U.S. 1, 9 (1988)209

(presentence report privilege, designed to protect report's subject, cannot be
invoked against him as first-party requester); cf. Badhwar, 829 F.2d at 184
("Exemption 5 requires application of existing rules regarding discovery, not their
reformulation.").

      443 U.S. 340 (1979).210

      Id. at 360.211
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Other Privileges

The FOIA neither expands nor contracts existing privileges, nor does it
create any new privileges.   However, the Supreme Court has indicated that206

Exemption 5 may incorporate virtually all civil discovery privileges; if a docu-
ment is immune from civil discovery, it is similarly protected from mandatory
disclosure under the FOIA.   Because Rule 501 of the Federal Rules of Evidence207

provides for courts to create privileges as necessary, there exists the potential for
"new" privileges to be applied under Exemption 5.   However, one major caveat208

should be noted in the application of any discovery privilege under the FOIA:  A
privilege should not be used against a requester who would routinely receive such
information in civil discovery.209

The Supreme Court in Federal Open Market Committee v. Merrill  found210

an additional privilege incorporated within Exemption 5 based upon Federal Rule
of Civil Procedure 26(c)(7), which provides that "for good cause shown . . . a
trade secret or other confidential research, development or commercial
information" is protected from discovery.  This qualified privilege is available "at
least to the extent that this information is generated by the Government itself in
the process leading up to the awarding of a contract" and expires upon the
awarding of the contract or upon the withdrawal of the offer.   The theory211

underlying the privilege is that early release of such information would likely put
the government at a competitive disadvantage by endangering consummation of a
contract; consequently, "the sensitivity of the commercial secrets involved, and
the harm that would be inflicted upon the Government by premature disclosure



                                                                               EXEMPTION 5

      Id. at 363.212

      Taylor Woodrow Int'l, Ltd. v. United States, No. 88-429, slip op. at 5-7213

(W.D. Wash. Apr. 6, 1989) (concluding that disclosure would permit requester to
take "unfair commercial advantage" of agency).

      See 443 U.S. at 360.214

      Burka v. HHS, 87 F.3d 508, 517 (D.C. Cir. 1996).215

      See Government Land Bank v. GSA, 671 F.2d 663, 665-66 (1st Cir. 1982)216

("FOIA should not be used to allow the government's customers to pick the
taxpayers' pockets.").

      See Morrison-Knudsen Co. v. Department of the Army of the United States,217

595 F. Supp. 352, 354-56 (D.D.C. 1984), aff'd, 762 F.2d 138 (D.C. Cir. 1985)
(unpublished table decision).

      See Hack v. Department of Energy, 538 F. Supp. 1098, 1100 (D.D.C.218

1982); see also FOIA Update, Fall 1983, at 14-15.  But see American Soc'y of
Pension Actuaries v. Pension Benefit Guar. Corp., No. 82-2806, slip op. at 3-4
(D.D.C. July 22, 1983) (distinguishing Merrill).  See generally Feldman, The
Government's Commercial Data Privilege Under Exemption Five of the Freedom
of Information Act, 105 Mil. L. Rev. 125 (1984); Belazis, The Government's
Commercial Information Privilege:  Technical Information and the FOIA's
Exemption 5, 33 Admin. L. Rev. 415 (1981).

      See Shermco Indus. v. Secretary of the Air Force, 613 F.2d 1314, 1319-20219

n.11 (5th Cir. 1980); see also News Group Boston, Inc. v. National R.R.
(continued...)
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should . . . serve as relevant criteria."   212

This harm rationale has led one court to hold that the commercial privilege
may be invoked when a contractor who has submitted proposed changes to the
contract requests sensitive cost estimates.   Based upon this underlying theory,213

there is nothing in Merrill to prevent it from being read more expansively to
protect the government from competitive disadvantage outside of the contract
setting, as the issue in Merrill was not presented strictly within such a setting.  214

However, the Court of Appeals for the District of Columbia Circuit recently
declined to extend this privilege to scientific research, holding that the agency
had failed to show that such material is "generally protected in civil discovery for
reasons similar to those asserted in the FOIA context."215

While the breadth of this privilege is not yet fully established, a realty
appraisal generated by the government in the course of soliciting buyers for its
property has been held to fall squarely within it,  as have an agency's back-216

ground documents which it used to calculate its bid in a "contracting out" pro-
cedure,  as well as portions of inter-agency cost estimates prepared by the217

government for use in the evaluation of construction proposals submitted by
private contractors.   Quite clearly, however, purely legal memoranda drafted to218

assist contract award deliberations are not encompassed by this privilege.219
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Passengers Corp., 799 F. Supp. 1264, 1270 (D. Mass. 1992) (affidavits insuf-
ficient to show why Amtrak payroll information covered by privilege), appeal
voluntarily dismissed, No. 92-2250 (1st Cir. Dec. 4, 1992).

      465 U.S. at 799.220

      Id. at 800.221

      See also FOIA Update, Spring 1984, at 12-13.222

      465 U.S. at 802.223

      See id. 224

      See also Badhwar, 829 F.2d at 185 (privilege applied to contractor report).225

      See Ahearn v. United States Army Materials & Mechanics Research Ctr.,226

583 F. Supp. 1123, 1124 (D. Mass. 1984); see also Walsh v. Department of the
Navy, No. 91-C-7410, slip op. at 10-11 (N.D. Ill. Mar. 23, 1992); American Fed'n
of Gov't Employees v. Department of the Army, 441 F. Supp. 1308, 1313 (D.D.C.
1977).  But see Nickerson v. United States, No. 95-C-7395, 1996 WL 563465, at
*3 (N.D. Ill. Oct. 1, 1996) (holding privilege not applicable to statements made in
course of medical malpractice investigation); Washington Post Co. v. United
States Dep't of the Air Force, 617 F. Supp. 602, 606-07 (D.D.C. 1985) (finding
privilege inapplicable when report format provided anonymity to witnesses).

      611 F.2d 1132, 1141 (5th Cir. 1980).227

      Id. at 1135.228
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More recently, the Supreme Court in United States v. Weber Aircraft
Corp.  held that Exemption 5 incorporates the special privilege protecting220

witness statements generated during Air Force aircraft accident investigations.
Broadening the holding of Merrill that a privilege "mentioned in the legislative
history of Exemption 5 is incorporated by the exemption,"  the Court ruled in221

Weber Aircraft that this long-recognized civil discovery privilege, even though
not specifically mentioned there, nevertheless falls within Exemption 5.   The222

"plain statutory language"  and the clear congressional intent to sustain claims223

of privilege when confidentiality is necessary to ensure efficient governmental
operations  support this result.   This privilege has been applied also to protect224   225

statements made in Inspector General investigations.226

Similarly, in Hoover v. Department of the Interior, the Court of Appeals for
the Fifth Circuit recognized an Exemption 5 privilege based on Federal Rule of
Civil Procedure 26(b)(4), which limits the discovery of reports prepared by expert
witnesses.   The document at issue in Hoover was an appraiser's report prepared227

in the course of condemnation proceedings.   In support of its conclusions, the228

Fifth Circuit stressed that such a report would not have been routinely discov-
erable and that premature release would jeopardize the bargaining position of the
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      Id. at 1142; cf. Chemical Mfrs. Ass'n v. Consumer Prod. Safety Comm'n,229

600 F. Supp. 114, 118-19 (D.D.C. 1984) (Rule 26(b)(4) provides parallel
protection in civil discovery for opinions of expert witnesses who will not testify
at trial).

      Cf. Washington Post Co. v. HHS, 603 F. Supp. 235, 238-39 (D.D.C. 1985)230

("confidential report" privilege applied under Exemption 4), rev'd on other
grounds, 795 F.2d 205 (D.C. Cir. 1986).

      See Julian, 486 U.S. at 9 (recognizing privilege, but finding it applicable to231

third-party requesters only).

      Cf. Washington Post Co. v. United States Dep't of Justice, No. 84-3581,232

slip op. at 18-21 (D.D.C. Sept. 25, 1987) (magistrate's recommendation) (privi-
lege applied under Exemption 4), adopted (D.D.C. Dec. 15, 1987), rev'd &
remanded on other grounds, 863 F.2d 96 (D.C. Cir. 1988).

      Cf. M/A-COM Info. Sys. v. HHS, 656 F. Supp. 691, 692 (D.D.C. 1986)233

(privilege applied under Exemption 4, not under Exemption 5).  

      See, e.g., Sneirson v. Chemical Bank, 108 F.R.D. 159, 162 (D. Del. 1985)234

(non-FOIA case); Cincotta v. City of N.Y., No. 83-7506, slip op. at 3-4 (S.D.N.Y.
Nov. 14, 1984) (non-FOIA case).

      Attorney General's Memorandum for Heads of Departments and Agencies235

regarding the Freedom of Information Act (Oct. 4, 1993) [hereinafter Attorney
General Reno's FOIA Memorandum], reprinted in FOIA Update, Summer/Fall
1993, at 4-5; see also FOIA Update, Spring 1994, at 3-6 ("OIP Guidance: 

(continued...)
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government.229

Because Exemption 5 incorporates virtually all civil discovery privileges,
courts have recognized the applicability of other privileges, whether traditional or
new, in the FOIA context.  Among those other privileges now recognized for
purposes of the FOIA are the confidential report privilege,  the presentence230

report privilege,  the critical self-evaluative privilege,  and the settlement231    232

negotiations privilege.   (For a detailed discussion of the settlement negotiations233

privilege, see Initial Considerations, above.)

Lastly, while it is evident that courts will continue to apply such civil dis-
covery privileges under Exemption 5 of the FOIA, the mere fact that a particular
privilege has been recognized by state law will not necessarily mean that it will
be recognized by a federal court.234

Applying the "Foreseeable Harm" Standard

In her FOIA Memorandum of October 4, 1993, Attorney General Janet
Reno established new standards of government openness that strongly guide
agency decisionmaking under the FOIA, the cornerstone of which is the "fore-
seeable harm" standard governing the use of FOIA exemptions.   This stand235
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Applying the `Foreseeable Harm' Standard Under Exemption 5").

      Attorney General Reno's FOIA Memorandum, reprinted in FOIA Update,236

Summer/Fall 1993, at 4-5; see also Nationwide Bldg. Maintenance, Inc. v.
Sampson, 559 F.2d 704, 712 n.34 (D.C. Cir. 1977) (observing that some infor-
mation, "while arguably exempt[,] need not be withheld").

      See, e.g., FOIA Update, Fall 1994, at 7 (summarizing cases in which much237

information previously withheld under Exemption 5 was disclosed upon
application of "foreseeable harm" standard during process of litigation review);
see also FOIA Update, Spring 1997, at 1 (describing Attorney General's reiter-
ation of importance of "foreseeable harm" standard to federal agencies in order to
promote further discretionary disclosure in agency decisionmaking).

      Id.238

      FOIA Update, Summer/Fall 1993, at 2.239

      Army Times Publ'g Co. v. Department of the Air Force, 998 F.2d 1067,240

(continued...)
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ard applies together with its corollary emphasis on discretionary FOIA disclosure,
based upon the touchstone principle that exempt information "ought not be
withheld from a FOIA requester unless it need be."   The wide range of agency236

information that is covered by the three major privileges of Exemption 5--the de-
liberative process privilege, the attorney work-product privilege, and the attorney-
client privilege--warrants especially close attention in connection with the
"foreseeable harm" standard.237

Of the three major privileges incorporated into Exemption 5, the traditional
privilege protecting the processes of institutional deliberations is the one most
commonly applicable to the records maintained at all federal agencies.  Over the
years, the courts have applied the deliberative process privilege under Exemption
5 to the entire gamut of records that are created during the processes of agency
decisionmaking.  (See Deliberative Process Privilege, above, for a discussion of
the breadth of records covered by this privilege.)  Thus, there is much room for
agencies to apply the "foreseeable harm" standard within the realm of the
deliberative process privilege under Exemption 5 and to disclose information that,
in the words of Attorney General Reno's FOIA Memorandum, "might technically
or arguably fall within" it.   In doing so, they should be mindful that the "fore-238

seeable harm" standard, by its very nature, requires FOIA officers to consider the
applicability of an exemption on a case-by-case basis--i.e., through "consideration
of the reasonably expected consequences of disclosure in each particular case."239

In each case, a FOIA officer should now try to determine whether disclo-
sure of the information in question would foreseeably harm the basic institutional
interests that underlie the deliberative process privilege in the first place.  In other
words, he or she must consider whether it "would actually inhibit candor in the
decision-making process" to disclose that particular information to the public at
that particular time.240
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1072 (D.C. Cir. 1993).

      See FOIA Update, Autumn 1979, at 4; see also FOIA Update, Fall 1995, at241

5.

      See FOIA Update, Autumn 1979, at 4; see also FOIA Update, Fall 1995, at242

5; United States v. Nixon, 418 U.S. 683, 705 (1974) (focusing on "expect[ation]"
of personnel in determining whether disclosure threatens "detriment [to] the deci-
sion making process").

      See, e.g., FOIA Update, Fall 1988, at 4 (observing that some presidential243

transition advice "simply would not be given--or at least not so candidly--if it
were not protectible under the FOIA").

      See FOIA Update, Summer/Fall 1993, at 2.244
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In making these harm determinations--which can be difficult ones inas-
much as they must be reached individually and no longer can be made on any
categorical basis--agency FOIA officers can be guided by their analyses of a
number of primary factors that logically come into play:

(1)  The nature of the decision involved.  Some agency decisions are highly
sensitive and perhaps even controversial; most of them are far less so.

(2)  The nature of the decisionmaking process.  Some agency decision-
making processes require total candor and confidentiality; many others are not
nearly so dependent.

(3)  The status of the decision.  If the decision is not yet made, then there is
a far greater likelihood of harm from disclosure; conversely, with decisions
already made there is certainly less likelihood.241

(4)  The status of the personnel involved.  Are the same agency employees,
or other employees who are similarity situated, likely to be affected by the
disclosure?242

(5)  The potential for process impairment.  How much room is there for
actual diminishment of deliberative quality if the personnel involved do feel
inhibited by potential disclosure?243

(6)  The significance of any process impairment.  In some cases, any antic-
ipated "chilling effect" on the agency's decisionmaking process might be so
minimal as to be practically negligible.

(7)  The age of the information.  While there is no universally applicable
age-based litmus test, the sensitivity of information tends to fade with the passage
of time.244

(8)  The sensitivity of individual record portions.  Apart from any other
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      Id.245

      See FOIA Update, Fall 1984, at 6; see also FOIA Update, Summer 1987, at246

5 (covering "entireties of witness statements").

      FTC v. Grolier Inc., 462 U.S. 19, 25 (1983); see also FOIA Update,247

Summer 1983, at 1-2.

      See FOIA Update, Spring 1994, at 5-6; see, e.g., FOIA Update, Summer248
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absent any harm).

      Grolier, 462 U.S. at 28, 30 (Brennan, J., concurring).249

      See FOIA Update, Summer/Fall 1993, at 2.250
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factor or consideration, FOIA officers ultimately must focus on "the individual
sensitivity of each item of information."245

Similarly, the application of the "foreseeable harm" standard to records
falling within Exemption 5's attorney work-product privilege holds enormous
potential for increased agency disclosure.  This is due in large part to the fact that
the privilege, as it operates under the FOIA, is extremely broad in multiple re-
spects.  Its substantive scope is so broad as to cover literally every bit of
information that is prepared in connection with a case.   Moreover, under the246

Supreme Court's Grolier decision, the privilege can apply under Exemption 5 "in
perpetuity," without any temporal limitation whatsoever.   (See Attorney Work-247

Product Privilege, above, for a further discussion of this privilege.) 

Thus, the attorney work-product privilege technically applies to a very
wide and very deep range of litigation-related records that may be requested
under the FOIA.  A proper application of Attorney General Reno's "foreseeable
harm" standard should proceed with full appreciation of the privilege's exception-
al breadth in this regard, and of the corresponding FOIA-policy obligation to
eschew it to the maximum extent possible.248

First and foremost, when the related litigation has ended, an agency should
no longer assert the privilege under the FOIA unless it determines that because of
some special continuing sensitivity, disclosure would "cause real harm to the
interests of the attorney and his client even after the controversy in the prior
litigation is resolved."   While there can be no hard and fast rule on such mat-249

ters, it is not hard to imagine even any such lingering sensitivity beginning to fade
after a period of just a few months or years beyond a case's conclusion.250

Furthermore, regardless of whether the passage of time alone is sufficient
to allow disclosure of an entire work-product file, the "foreseeable harm" require-
ment should yield disclosure of the bulk of material found within the broad, fact-
laden scope of the privilege in any event.  This is information that is, after all, by
definition subject to discovery disclosure based upon mere showings of litigation
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      See Fed. R. Civ. P. 26(b)(3).251

      Compare Grolier, 462 U.S. at 30-31 (recounting circumstances in "re-252

curring" litigation that can amount to such sensitivity).

      See FOIA Update, Summer/Fall 1993, at 11-12 ("OIP Guidance:  The253

`Reasonable Segregation' Obligation") (advising agencies to undertake processes
of "more particularized record review" in implementing both new "foreseeable
harm" standard and also their related statutory obligation to segregate all non-
exempt record portions for FOIA disclosure); see also id. at 4 (Attorney General's
FOIA Memorandum tying both obligations to new emphasis on discretionary
disclosure, toward objective of "maximum responsible disclosure"). 

      See FOIA Update, Fall 1984, at 6.254
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relevance and need.   There will be little need for an agency to assert the work-251

product privilege for such information in many instances, even during the
pendency of litigation, if it has no inherent sensitivity in connection to any current
or prospective litigation process.   And even if there is such sensitivity to some252

portion of a litigation file, agencies should take pains to segregate that informa-
tion from all nonsensitive information in order to achieve a maximum disclosure
result.253

In sum, the nature of the attorney work-product privilege is such that an
agency should always bear in mind the following primary elements when apply-
ing the "foreseeable harm" standard to information covered by it:

(1)  The time element.  Is the case still pending, or is it sufficiently past that
the sensitivity of even the core information covered by the privilege's first tier has
faded?

(2)  The litigation connection element.  If the case itself is at an end, does
the information truly remain sensitive due to its connection to similar or recurring
litigation?

(3)  The substantive scope element.  Critical distinctions should be drawn
between the "attorney thought process" information within the privilege's inner
core, and information that could include even "pure facts" that are covered by its
outer scope.254

(4)  The inherent sensitivity element.  Regardless of any other consider-
ation, some portions of litigation files simply have no inherent sensitivity in any
event.

Lastly, agencies also should be alert to the potential for making discre-
tionary disclosures through application of the "foreseeable harm" standard even to
information that falls within the traditional attorney-client privilege.  This privi-
lege is designed to protect all "confidential communications between an attorney
and his client relating to a legal matter for which the client has sought
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242, 252 (D.C. Cir. 1977).

      President's Memorandum for Heads of Departments and Agencies re-256

garding the Freedom of Information Act, 29 Weekly Comp. Pres. Doc. 1999 (Oct.
4, 1993), reprinted in FOIA Update, Summer/Fall 1993, at 3.

      See FOIA Update, Spring 1985, at 3.257

      See id. (pointing to "significant overlap" between these two privileges).258

      FOIA Update, Summer/Fall 1993, at 1.259

      See, e.g., FOIA Update, Fall 1994, at 7 (citing examples of such dis-260
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professional advice."   (See Exemption 5, Attorney-Client Privilege, above, for a255

discussion of this privilege.)  With the exception of the narrow circumstance in
which a government attorney represents an agency employee who is sued individ-
ually in a federal case, federal government attorneys represent their own
agencies--or sometimes other federal agencies--when acting in a legal capacity. 
This means that, almost invariably, the privilege that attaches to an attorney's
legal work will be one that his or her agency (perhaps in consultation with
another agency) is free to invoke or not to invoke, as a matter of its administrative
discretion.  In other words, it is the agency's own privilege to waive if it chooses
to do so.

As a matter of policy in implementation of Attorney General Reno's FOIA
Memorandum, bolstered by President Clinton's call upon all agencies to heed
"both the letter and spirit of the Act,"  all agencies should consider making256

liberal waivers of the attorney-client privilege under the FOIA.  Often, there is a
good deal of overlap between this privilege and the attorney work-product
privilege already discussed.   It will do little good for an agency to pursue257

discretionary waiver of its attorney work-product privilege, through rigorous
application of the "foreseeable harm" elements outlined above, if it does not
waive any applicable attorney-client privilege in like fashion.  

Similarly, all agency FOIA officers should be mindful that there are strong
connections between the attorney-client privilege and the deliberative process
privilege as they apply to federal agencies.   When a government attorney is258

asked to give legal advice, that advice nearly always is sought in connection with
an agency action that is subject to legal review or some other active
decisionmaking process.  Therefore, the very same strong policy considerations
that can compel discretionary disclosure in relation to the deliberative process
privilege, discussed above, should compel likewise insofar as this privilege
applies to the same information as well.

Federal agencies should strive to implement President Clinton's and
Attorney General Reno's "strong new spirit of openness in government"259

through a conscientious application of the "foreseeable harm" standard and the
making of discretionary disclosures under Exemption 5.   This exemption, more260
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cretionary disclosure); see also FOIA Update, Spring 1997, at 1 (emphasizing
importance of discretionary disclosure).

      5 U.S.C. § 552b note (policy statement enacted as part of Government in261

the Sunshine Act in 1976).

      5 U.S.C. § 552(b)(6) (1994), as amended by Electronic Freedom of Infor-1

mation Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997).

      See H.R. Rep. No. 93-1380, at 13 (1974); see also FOIA Update, Spring2

1989, at 5.  

      5 U.S.C. § 552(b)(6).  3

      627 F.2d 392, 400 (D.C. Cir. 1980).  4
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than any other of the Act, is at the very core of federal government operations; no
information covered by its broad privileges should be withheld from public
scrutiny unless there is an identified need for doing so.  As Congress has stated in
a comparable context, it should be "the policy of the United States that the public
is entitled to the fullest practicable information regarding the decisionmaking
processes of the Federal Government."261

EXEMPTION 6

Personal privacy interests are protected by two provisions of the FOIA,
Exemptions 6 and 7(C).  While the application of Exemption 7(C), discussed
below, is limited to information compiled for law enforcement purposes, Ex-
emption 6 permits the government to withhold all information about individuals
in "personnel and medical files and similar files" when the disclosure of such in-
formation "would constitute a clearly unwarranted invasion of personal privacy."  1

Of course, these exemptions cannot be invoked to withhold from a requester -
information pertaining only to himself.   2

 
Initial Considerations

To warrant protection under Exemption 6, information must first meet its
threshold requirement; in other words, it must fall within the category of "per-
sonnel and medical files and similar files."   Personnel and medical files are eas-3

ily identified.  However, there has not always been complete agreement about the
meaning of the term "similar files."  Prior to 1982, judicial interpretations of that
phrase varied considerably and included a troublesome line of cases in the Court
of Appeals for the District of Columbia Circuit, commencing with Board of Trade
v. Commodity Futures Trading Commission,  which narrowly construed the term4

to encompass only "intimate" personal details.

In 1982, the Supreme Court acted decisively to resolve this controversy.  In
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      456 U.S. 595 (1982).  5

      Id. at 599-603 (citing H.R. Rep. No. 89-1497, at 11 (1966); S. Rep. No. 89-6

813, at 9 (1965); S. Rep. No. 88-1219, at 14 (1964)).  

      Id. at 601 (citing H.R. Rep. No. 89-1497, at 11 (1966)).  7

      Id. at 602.  But see Providence Journal Co. v. United States Dep't of the8

Army, 781 F. Supp. 878, 883 (D.R.I. 1991) (investigative report of criminal
charges not "similar file" because "created in response to specific criminal al-
legations" rather than "regularly compiled administrative record"), modified &
aff'd on other grounds, 981 F.2d 552 (1st Cir. 1992).  

      New York Times Co. v. NASA, 920 F.2d 1002, 1005 (D.C. Cir. 1990)9

(en banc).  But see Greenpeace USA, Inc. v. EPA, 735 F. Supp. 13, 14 (D.D.C.
1990) (information pertaining to employee's compliance with agency regulations
regarding his appearance at public meeting at which he was identified as agency
employee "does not go to personal information . . . [e]ven in view of the broad
interpretation [of Exemption 6] enunciated by the Supreme Court"). 

      920 F.2d at 1005.10

      Id. at 1007-08.11

      See, e.g., Arieff v. United States Dep't of the Navy, 712 F.2d 1462, 1467-6812

(D.C. Cir. 1983) (list of drugs ordered for use by some members of group of over
(continued...)
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United States Department of State v. Washington Post Co.,  it firmly held, based5

upon a review of the legislative history of the FOIA, that Congress intended the
term to be interpreted broadly, rather than narrowly.   The Court stated that the6

protection of an individual's privacy "surely was not intended to turn upon the
label of the file which contains the damaging information."   Rather, the Court7

made clear that all information which "applies to a particular individual" meets
the threshold requirement for Exemption 6 protection.   8

The D.C. Circuit, sitting en banc, subsequently reinforced the Supreme
Court's broad interpretation of this term by holding that a tape recording of the
last words of the space shuttle Challenger crew, which "reveal[ed] the sound and
inflection of the crew's voices during the last seconds of their lives . . . contains
personal information the release of which is subject to the balancing of the public
gain against the private harm at which it is purchased."   Not only did the D.C.9

Circuit determine that "lexical" and "non-lexical" information are subject to
identical treatment under the FOIA,  it also concluded that Exemption 6 is10

equally applicable to the "author" and the "subject" of a file.11

It is also important to note that, in order to qualify for protection under
Exemption 6, information must be identifiable to a specific individual.  Infor-
mation pertaining to a large group of individuals is not identifiable to any specific
individual, unless that bit of information is attributable to members of the group
as a whole.   Likewise, information pertaining to a single individual whose iden-12
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600 individuals); Na Iwi O Na Kupuna v. Dalton, 894 F. Supp. 1397, 1413 (D.
Haw. 1995) (records pertaining to large group of Native Hawaiian human
remains) (reverse FOIA case). 

      See Chicago Tribune Co. v. HHS, No. 95 C 3917, 1997 U.S. Dist. LEXIS13

2308, at **43-46 (N.D. Ill. Feb. 26, 1997) (magistrate's recommendation)
(ordering release of breast cancer patient data forms that identify patients only by
9-digit encoded "Study Numbers"), adopted (N.D. Ill. Mar. 28, 1997); Citizens
for Envtl. Quality v. USDA, 602 F. Supp. 534, 538-39 (D.D.C. 1984) (health test
results ordered disclosed because identity of only agency employee tested could
not, after deletion of his name, be ascertained from information known outside
agency) (citing Department of the Air Force v. Rose, 425 U.S. 352, 380 n.19
(1976) (dicta)); see also Senate of P.R. v. United States Dep't of Justice, No. 84-
1829, slip op. at 23 (D.D.C. Aug. 24, 1993) (information about inmate's
cooperation ordered released after redacting name and identifying details); cf.
United States Dep't of State v. Ray, 502 U.S. 154, 176 (1991) ("Although
disclosure of [highly] personal information constitutes only a de minimis invasion
of privacy when the identities of the interviewees are unknown, the invasion of
privacy becomes significant when personal information is linked to particular
interviewees.").  

      See Rose, 425 U.S. at 372; Fund for Constitutional Gov't v. National Ar-14

chives & Records Serv., 656 F.2d 856, 862 (D.C. Cir. 1981).  

      See Ripskis v. HUD, 746 F.2d 1, 3 (D.C. Cir. 1984); Holland v. CIA, No.15

91-1233, slip op. at 32 (D.D.C. Aug. 31, 1992) (information must be disclosed
when there is no significant privacy interest, even if public interest is also de
minimis).  

      See Ripskis, 746 F.2d at 3.  16
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tity cannot be determined after deletion of his name from the records does not
qualify for Exemption 6 protection.13

Once it has been established that information meets the threshold require-
ment of Exemption 6, the focus of the inquiry turns to whether disclosure of the
records at issue "would constitute a clearly unwarranted invasion of personal pri-
vacy."  This requires a balancing of the public's right to disclosure against the
individual's right to privacy.   First, it must be ascertained whether a protectible14

privacy interest exists which would be threatened by disclosure.  If no privacy
interest is found, further analysis is unnecessary, and the information at issue
must be disclosed.   15

On the other hand, if a privacy interest is found to exist, the public interest
in disclosure, if any, must be weighed against the privacy interest in nondisclo-
sure.   If no public interest exists, the information should be protected; as the16

D.C. Circuit has observed, "something, even a modest privacy interest, outweighs
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      National Ass'n of Retired Fed. Employees v. Horner, 879 F.2d 873, 87917

(D.C. Cir. 1989); see also International Bhd. of Elec. Workers Local No. 5 v.
HUD, 852 F.2d 87, 89 (3d Cir. 1988) (no public interest in disclosure of em-
ployees' social security numbers).  

      See FOIA Update, Spring 1989, at 7 (outlining mechanics of balancing18

process). 

      489 U.S. 749 (1989); see also FOIA Update, Spring 1989, at 3-6 ("OIP19

Guidance:  Privacy Protection Under the Supreme Court's Reporters Committee
Decision").  

      489 U.S. at 757.  20
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nothing every time."   Similarly, if the privacy interest outweighs the public in-17

terest, the information should be withheld; if the opposite is found to be the case,
the information should be released.   18

The Reporters Committee Decision

In 1989, the Supreme Court issued a landmark FOIA decision in United
States Department of Justice v. Reporters Committee for Freedom of the Press,19

which greatly affects all privacy-protection decisionmaking under the Act.  The
Reporters Committee case involved FOIA requests from members of the news
media for access to any criminal history records--known as "rap sheets"--
maintained by the FBI regarding certain persons alleged to have been involved in
organized crime and improper dealings with a corrupt Congressman.   In holding20

"rap sheets" entitled to protection under Exemption 7(C), the Supreme Court set
forth five guiding principles that now govern the process by which determinations
are made under both Exemptions 6 and 7(C) alike:
    

First, the Supreme Court made clear in Reporters Committee that substan-
tial privacy interests can exist in personal information even though the in-
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      Id. at 762, 780.  21

      Id. at 764.    22

      Id. at 771.  23

      Id.     24

      Id. at 772.    25

      Id. at 774.    26

      Id. at 775.    27

      Id. at 773.  28

      Id. at 776-80 & n.22.  29

      Id. at 780; see, e.g., Reed v. NLRB, 927 F.2d 1249, 1252 (D.C. Cir. 1991)30

("Exemption 6 protects `Excelsior' lists [names and addresses of employees
(continued...)
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formation has been made available to the general public at some place and point
in time.  Establishing a "practical obscurity" standard,  the Court observed that if21

such items of information actually "were `freely available,' there would be no
reason to invoke the FOIA to obtain access to" them.22

Second, the Court articulated the rule that the identity of a FOIA requester
cannot be taken into consideration in determining what should be released under
the Act.  With the single exception that of course an agency will not invoke an
exemption when the particular interest to be protected is the requester's own inter-
est, the Court declared, "the identity of the requesting party has no bearing on the
merits of his or her FOIA request."   23

Third, the Court declared that in determining whether any public interest
would be served by a requested disclosure, one should no longer consider "the
purposes for which the request for information is made."   Rather than turn on a24

requester's "particular purpose," circumstances, or proposed use, the Court ruled,
such determinations "must turn on the nature of the requested document and its
relationship to" the public interest generally.   25

Fourth, the Court narrowed the scope of the public interest to be considered
under the Act's privacy exemptions, declaring for the first time that it is limited to
"the kind of public interest for which Congress enacted the FOIA."   This "core26

purpose of the FOIA," as the Court termed it,  is to "shed[] light on an agency's27

performance of its statutory duties."   28

Fifth, the Court established the proposition, under Exemption 7(C), that
agencies may engage in "categorical balancing" in favor of nondisclosure.   Un-29

der this approach, which builds upon the above principles, it may be determined,
"as a categorical matter," that a certain type of information always is protectible
under an exemption, "without regard to individual circumstances."   30
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eligible to vote in union representation elections] as a category"); Grove v.
Department of Justice, 802 F. Supp. 506, 511 (D.D.C. 1992) (Categorical bal-
ancing is appropriate for "information concerning criminal investigations of
private citizens.") (Exemption 7(C)).  But cf. Armstrong v. Executive Office of
the President, 97 F.3d 575, 581-82 (D.C. Cir. 1996) (finding that agency had not
adequately established basis for categorical rule for withholding identities of low-
level FBI agents), cert. denied on other grounds, 117 S. Ct. 1842 (1997); Nation
Magazine v. United States Customs Serv., 71 F.3d 885, 893-96 (D.C. Cir. 1995)
(rejecting categorical issuance of "Glomar" response in case involving request for
information concerning presidential candidate H. Ross Perot's offer "to help a
federal agency fulfill its statutory duties to interdict drugs") (Exemption 7(C));
see also FOIA Update, Spring 1996, at 3-4 ("OIP Guidance:  The Bifurcation
Requirement for Privacy `Glomarization'").  

      See FOIA Update, Spring 1989, at 7.  31

      See Schell v. HHS, 843 F.2d 933, 938 (6th Cir. 1988); Ripskis v. HUD, 74632

F.2d 1, 3 (D.C. Cir. 1984).  

      489 U.S. 749, 763 (1989).  33

      Id. at 767; see also DOD v. FLRA, 510 U.S. 487, 500 (1994) (finding34

privacy interest in federal employees' home addresses even though they "often are
publicly available through sources such as telephone directories and voter
registration lists"); FOIA Update, Spring 1989, at 4.  

      See United States Dep't of State v. Washington Post Co., 456 U.S. 595, 60035

(1982); National Ass'n of Retired Fed. Employees v. Horner, 879 F.2d 873, 875
(D.C. Cir. 1989). 

      See Department of the Air Force v. Rose, 425 U.S. 352, 380 n.19 (1976);36

Carter v. United States Dep't of Commerce, 830 F.2d 388, 391 (D.C. Cir. 1987);
Arieff v. United States Dep't of the Navy, 712 F.2d 1462, 1467-68 (D.C. Cir.

(continued...)

- 239 -

Privacy Considerations

The first step in the Exemption 6 balancing process requires an assessment
of the privacy interests at issue.   The relevant inquiry is whether public access to31

the information at issue would violate a viable privacy interest of the subject of
such information.   In its Reporters Committee decision, the Supreme Court32

stressed that "both the common law and the literal understandings of privacy
encompass the individual's control of information concerning his or her person."  33

Thus, in Reporters Committee, the Court found a "strong privacy interest" in the
nondisclosure of records of a private citizen's criminal history, "even where the
information may have been at one time public."   Of course, information need34

not be intimate or embarrassing to qualify for Exemption 6 protection.35

  
As a general rule, the threat to privacy must be real rather than specula-

tive.   In some cases, this principle formerly was interpreted to mean that the36
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1983).  

      See, e.g., Southern Utah Wilderness Alliance, Inc. v. Hodel, 680 F. Supp.37

37, 39 (D.D.C. 1988), vacated as moot, No. 88-5142 (D.C. Cir. Nov. 15, 1988).

      Id. at 39.  38

      Hopkins v. Department of the Navy, No. 84-1868, slip op. at 5 (D.D.C. Feb.39

5, 1985).

      712 F.2d at 1468.  40

      879 F.2d at 878; see also Chicago Tribune Co. v. HHS, No. 95 C 3917, 199741

U.S. Dist. LEXIS 2308, at **43-46 (N.D. Ill. Feb. 26, 1997) (magistrate's
recommendation) (finding "speculative at best" agency's argument that release of
breast cancer patient data forms that identify patients only by 9-digit encoded
"Study Numbers" could result in identification of individual patients), adopted
(N.D. Ill. Mar. 28, 1997).  

      879 F.2d at 878; see, e.g., Hougan & Denton v. United States Dep't of42

Justice, No. 90-1312, slip op. at 3 (D.D.C. July 3, 1991) (solicitation by em-
ployers would invade privacy of participants in local union's training program). 
But see United States Dep't of State v. Ray, 502 U.S. 164, 179-82 (1991) (Scalia,
J., concurring in part).  
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privacy interest must be threatened by the very disclosure of information and not
by any possible "secondary effects" of such release.   The material itself had to37

contain information which itself would cause an invasion of an individual's
privacy, because, it was said, "Exemption 6 does not take into account unsub-
stantiated speculation about possible secondary side effects that may follow re-
lease."   One such "secondary effect" previously held not to be cognizable under38

Exemption 6 was the "receipt of unsolicited commercial mailings" upon disclo-
sure of names and office addresses of stateside military personnel.39

The Court of Appeals for the District of Columbia Circuit, however, has
pointedly clarified its holding in Arieff v. United States Department of the
Navy,  which had been read as stating that "secondary effects" were not cogni-40

zable under Exemption 6.  In National Association of Retired Federal Employees
v. Horner [hereinafter NARFE], the D.C. Circuit has explained that the point in
Arieff was that Exemption 6 was inapplicable because there was only "mere spec-
ulation" of a privacy invasion, i.e., only a slight possibility that the information, if
disclosed, would be linked to a specific individual.   On the other hand, it has41

now explicitly been recognized that "[w]here there is a substantial probability that
disclosure will cause an interference with personal privacy, it matters not that
there may be two or three links in the causal chain."   Even prior to that clarifica-42

tion, one court pragmatically observed that to distinguish between the initial dis-
closure and unwanted intrusions as a result of that disclosure would be "to honor
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      Hudson v. Department of the Army, No. 86-1114, slip op. at 6 (D.D.C. Jan.43

29, 1987) (protecting personal information on basis that disclosure could
ultimately lead to physical harm), aff'd, 926 F.2d 1215 (D.C. Cir. 1991) (un-
published table decision); see also, e.g., Hemenway v. Hughes, 601 F. Supp.
1002, 1006-07 (D.D.C. 1985) (same).  

      See, e.g., National W. Life Ins. Co. v. United States, 512 F. Supp. 454, 46144

(N.D. Tex. 1980).  

      See 5 C.F.R. § 293.311 (1997); see also Core v. United States Postal Serv.,45

730 F.2d 946, 948 (4th Cir. 1984) (no substantial invasion of privacy found in
information identifying successful federal job applicants); National W. Life Ins.,
512 F. Supp. at 461 (no expectation of privacy in names and duty stations of
Postal Service employees).  

      See Army Reg. 340-21, ¶ 3-3a(1), 5 July 1985; see also Army Reg. 25-55,46

¶ 3-200, No. 6(b), 14 May 1997 (providing for withholding of names and duty
addresses of military personnel assigned to units that are "sensitive, routinely
deployable or stationed in foreign territories").   

      See, e.g., Avondale Indus. v. NLRB, 90 F.3d 955, 961 (5th Cir. 1996)47

(finding that names and addresses of voters in union election were already dis-
closed in voluminous public record and that there was no showing that public
record was compiled in such way as to effectively obscure that information);
Detroit Free Press, Inc. v. Department of Justice, 73 F.3d 93, 96-97 (6th Cir.
1996) (finding no privacy rights in mug shots of defendants in ongoing criminal
proceedings when names are public and defendants have appeared in open court);
Blanton v. United States Dep't of Justice, No. 93-2398, slip op. at 8-9 (W.D.
Tenn. July 14, 1994) ("The fact of [requester's former counsel's] representation is
a matter of public record . . . . Whether an individual possesses a valid license to
practice law is also a matter of public record and cannot be protected by any
privacy interest."); National W. Life Ins., 512 F. Supp. at 461 (names and duty
stations of most federal employees routinely published and available through
Government Printing Office).  
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form over substance."   With the D.C. Circuit's clarification in NARFE of this43

troubling point, there should no longer be any such concern over "secondary
effects" under Exemption 6.
 

In some instances, the disclosure of information may involve little or no in-
vasion of privacy because no expectation of privacy exists.   For example, civ-44

ilian federal employees have no expectation of privacy regarding their names,
titles, grades, salaries, and duty stations.   Similarly, the Department of the Army45

discloses the name, rank, date of rank, gross salary, duty assignments, office
telephone number, source of commission, promotion sequence number, awards
and decorations, educational level, and duty status of its military personnel in
most circumstances.   Furthermore, if the information at issue is particularly well46

known or is widely available within the public domain, there generally is no such
expectation of privacy.   Nor does an individual have any expectation of privacy47
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      See Nation Magazine v. United States Customs Serv., 71 F.3d 885, 89648

(D.C. Cir. 1995) (finding no privacy interest in documents concerning presiden-
tial candidate H. Ross Perot's offer to aid federal government in drug interdiction,
a subject about which Perot had made several public statements).  

      Reporters Comm., 489 U.S. at 780; see also Washington Post, 456 U.S. at49

603 n.5; Linn v. United States Dep't of Justice, No. 92-1406, slip op. at 67-68
(D.D.C. June 6, 1995) (even if "some of the names at issue were at one time
released to the general public, individuals are entitled to maintaining the
`practical obscurity' of personal information that is developed through the passage
of time").   

      See FOIA Update, Winter 1985, at 6; see also Holland v. CIA, No. 91-1233,50

slip op. at 30-32 (D.D.C. Aug. 31, 1992) (researcher who sought assistance of
presidential advisor in obtaining CIA files he had requested held comparable to
FOIA requester whose identity is not protected by Exemption 6); Martinez v.
FBI, No. 82-1547, slip op. at 7 (D.D.C. Dec. 19, 1985) (identities of news
reporters seeking information concerning criminal investigation not protected)
(Exemption 7(C)).

      See FOIA Update, Winter 1985, at 6.  51

      5 U.S.C. § 552a (1994) (amended 1996).52

      See FOIA Update, Winter 1985, at 6.  53

      See Strout v. United States Parole Comm'n, 40 F.3d 136, 139 (6th Cir. 1994)54

(articulating public policy against disclosure of names and addresses of people
who write Parole Commission opposing convict's parole); Voinche v. FBI, 940 F.
Supp. 323, 329-30 (D.D.C. 1996), aff'd per curiam, No. 96-5304, 1997 U.S. App.
LEXIS 19089 (D.C. Cir. June 19, 1997), petition for cert. filed, 66 U.S.L.W. 3178
(U.S. Sept. 2, 1997) (No. 97-383); Wilson v. Department of Justice, No. 87-2415,
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with respect to information that he himself has made public.   On the other hand,48

if the information in question was at some time or place available to the public,
but is now "hard-to-obtain information," the individual to whom it pertains may
have a privacy interest in maintaining its "practical obscurity."49

As another example, FOIA requesters, except when they are making first-
party requests, do not ordinarily expect that their names will be kept private;
therefore, release of their names would not cause even the minimal invasion of
privacy necessary to trigger the balancing test.   Personal information about50

FOIA requesters, however, such as home addresses and home telephone numbers,
should not be disclosed.   In addition, the identities of first-party requesters under51

the Privacy Act of 1974  should be protected because, unlike under the FOIA, an52

expectation of privacy can fairly be inferred from the personal nature of the rec-
ords involved in those requests.   Moreover, individuals who write to the govern-53

ment expressing personal opinions generally do so with some expectation of
confidentiality; their identities, but not necessarily the substance of their letters,
should be withheld accordingly.54



                                                                               EXEMPTION 6

     (...continued)54

slip op. at 13 (D.D.C. June 14, 1991); see also Holy Spirit Ass'n v. FBI, 683 F.2d
562, 564 (D.C. Cir. 1982) (MacKinnon, J., concurring) (Exemptions 6 and 7(C)). 
But see Cardona v. INS, No.
93-3912, slip op. at 4-6 (N.D. Ill. Feb. 15, 1995) (finding only de minimis
invasion of privacy in release of name and address of individual who wrote letter
to INS complaining about private agency that offered assistance to immigrants);
Powell v. United States Dep't of Justice, No. C-82-326, slip op. at 5 (N.D. Cal.
Mar. 27, 1985) (ordering disclosure of names of private citizens who wrote to
Members of Congress and to the Attorney General expressing views on
McCarthy-era prosecution).  

      See, e.g., Sims v. CIA, 642 F.2d 562, 572 n.47 (D.C. Cir. 1980); National55

Parks & Conservation Ass'n v. Kleppe, 547 F.2d 673, 685 n.44 (D.C. Cir. 1976);
Ivanhoe Citrus Ass'n v. Handley, 612 F. Supp. 1560, 1567 (D.D.C. 1985).  

      Providence Journal Co. v. FBI, 460 F. Supp. 778, 785 (D.R.I. 1978), rev'd56

on other grounds, 602 F.2d 1010 (1st Cir. 1979); see also Beard v. Espy, No. 94-
16748, 1995 U.S. App. LEXIS 38269, at *3 (9th Cir. Dec. 11, 1995); National
Parks, 547 F.2d at 685-86; FOIA Update, Sept. 1982, at 5. 

      See, e.g., Washington Post Co. v. USDA, 943 F. Supp. 31, 34-36 (D.D.C.57

Oct. 18, 1996) (farmers who received subsidies under cotton price support
program have only minimal privacy interest in home addresses from which they
also operate businesses), appeal voluntarily dismissed, No. 96-5373 (D.C. Cir.
May 19, 1997); Ackerson & Bishop Chartered v. USDA, No. 92-1068, slip op. at
1 (D.D.C. July 15, 1992) (commercial mushroom growers operating under
individual names have no expectation of privacy); Lawyers Comm. for Human
Rights v. INS, 721 F. Supp. 552, 569 (S.D.N.Y. 1989) ("disclosure [of names of
State Department's officers and staff members involved in highly publicized case]
merely establishes State [Department] employees' professional relationships or
associates these employees with agency business").   

      See, e.g., Na Iwi O Na Kupuna v. Dalton, 894 F. Supp. 1397, 1413 (D. Haw.58

1995) (reverse FOIA suit); Tigar & Buffone v. United States Dep't of Justice, No.
80-2382, slip op. at 9-10 (D.D.C. Sept. 30, 1983) (Exemption 7(C)); Diamond v.
FBI, 532 F. Supp. 216, 227 (S.D.N.Y. 1981), aff'd on other grounds, 707 F.2d 75
(2d Cir. 1983); Rabbitt v. Department of the Air Force, 383 F. Supp. 1065, 1070
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Additionally, neither corporations nor business associations possess pro-
tectible privacy interests.   The closely held corporation or similar business enti-55

ty, however, is an exception to this principle:  "While corporations have no priva-
cy, personal financial information is protected, including information about small
businesses when the individual and corporation are identical."   Such an56

individual's expectation of privacy is, however, diminished with regard to matters
in which he or she is acting in a business capacity.   57

The right to privacy of deceased persons is not entirely settled, but the ma-
jority rule is that death extinguishes their privacy rights.   The Department of58
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(S.D.N.Y. 1974), on motion for reconsideration, 401 F. Supp. 1206, 1210
(S.D.N.Y. 1975); cf. United States v. Schlette, 842 F.2d 1574, 1581 (9th Cir.)
(disclosure of presentence report of deceased
person pursuant to Rule 32(c) of Federal Rules of Criminal Procedure), amended,
854 F.2d 359 (9th Cir. 1988).  But see Kiraly v. FBI, 728 F.2d 273, 277-78 (6th
Cir. 1984) (Exemption 7(C)).

      See FOIA Update, Sept. 1982, at 5.59

      See Hale v. United States Dep't of Justice, 973 F.2d 894, 902 (10th Cir.60

1992) ("no public interest in photographs of the deceased victim, let alone one
that would outweigh the personal privacy interests of the victim's family") (Ex-
emption 7(C)), cert. granted, vacated & remanded on other grounds, 509 U.S. 918
(1993); Bowen v. FDA, 925 F.2d 1225, 1228 (9th Cir. 1991) (affirming
nondisclosure of autopsy reports of individuals killed by cyanide-contaminated
products); Badhwar v. United States Dep't of the Air Force, 829 F.2d 182, 186
(D.C. Cir. 1987) (autopsy reports might "shock the sensibilities of surviving
kin"); Marzen v. HHS, 825 F.2d 1148, 1154 (7th Cir. 1987) (deceased infant's
medical records exempt because their release "would almost certainly cause . . .
parents more anguish"); Katz v. National Archives & Records Admin., 862 F.
Supp. 476, 483-86 (D.D.C. 1994) (Kennedy family's privacy interests would be
invaded by disclosure of "graphic and explicit" JFK autopsy photographs), aff'd
on other grounds, 68 F.3d 1438 (D.C. Cir. 1995); KTVY-TV v. United States,
No. 87-1432-T, slip op. at 9 (W.D. Okla. May 4, 1989) ("The privacy rights as-
serted--those of the survivors and family of the victims in not having photographs
of the bodies of the victims and clinical descriptions of their wounds being
divulged--are patent and compelling and within the protections of the Act.")
(Exemption 7(C)), aff'd per curiam, 919 F.2d 1465 (10th Cir. 1990); Crooker v.
Federal Bureau of Prisons, No. 86-510, slip op. at 5 (D.D.C. Feb. 27, 1987)
(release of "painful and graphic details" of murder of corrections officer "would
cause great pain to the deceased's surviving family").  But see Outlaw v. United
States Dep't of the Army, 815 F. Supp. 505, 506 (D.D.C. 1993) (ordering
disclosure in absence of evidence of existence of survivors who would be
offended by release of murder-scene photographs of man murdered 25 years
earlier); Journal-Gazette Co. v. United States Dep't of the Army, No. F89-147,
slip op. at 8-9 (N.D. Ind. Jan. 8, 1990) (because autopsy report of Air National
Guard pilot killed in training exercise contained "concise medical descriptions of
the cause of death," not "graphic, morbid descriptions," survivors' minimal
privacy interest outweighed by public interest).  

      New York Times Co. v. NASA, 782 F. Supp. 628, 631-32 (D.D.C. 1991)61
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Justice has long followed this rule as a matter of policy.   However, particularly59

sensitive, often graphic, personal details about the circumstances surrounding an
individual's death may be withheld when necessary to protect the privacy interests
of surviving family members.   Even information that is not particularly sensitive60

in itself may be withheld to protect the privacy of surviving family members if
release of the information would cause "a disruption of their peace of minds."61
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(withholding audiotape of voices of Challenger astronauts recorded immediately
before their deaths, to protect family members from pain of hearing final words of
loved ones); see also Katz, 862 F. Supp. at 485 ("[T]here can be
no mistaking that the Kennedy family has been traumatized by the prior publi-
cation of the unauthorized records and that further release of the [JFK] autopsy
materials will cause additional anguish."); Cowles Publ'g Co. v. United States,
No. 90-349, slip op. at 6-7 (E.D. Wash. Dec. 20, 1990) (withholding identities of
individuals who became ill or died from radiation exposure in order to protect
living victims and family members of deceased persons from intrusive contacts
and inquiries); FOIA Update, Sept. 1982, at 5. 

      Fund for Constitutional Gov't v. National Archives & Records Serv., 65662

F.2d 856, 865 (D.C. Cir. 1981) (Exemption 7(C)); cf. Wichlacz v. United States
Dep't of Interior, 938 F. Supp. 325, 333-34 (E.D. Va. 1996) (intense media
scrutiny of death of former White House deputy counsel Vincent Foster enhances
privacy interest of individuals connected even remotely with investigation), aff'd,
114 F.3d 1178 (4th Cir. 1997) (unpublished table decision).

      Fund, 656 F.2d at 866; see also Nation Magazine v. Department of State,63

No. 92-2303, slip op. at 20-24 & n.15 (D.D.C. Aug. 18, 1995) (public interest in
information about presidential candidate H. Ross Perot's dealings with govern-
ment or whether he was ever investigated by FBI is not kind of public interest
recognized by FOIA); Wilson, No. 87-2415, slip op. at 13 (D.D.C. June 14, 1991)
(even Iran-Contra figure Richard Secord would have privacy interest in fact that
he was investigated; such investigation would reveal "little about `what
government is up to'").  But see Wilson v. Department of Justice, 87-2415, slip
op. at 8 (D.D.C. June 17, 1991) (ordering further declarations to determine
whether any of the individuals investigated "are `public figures' like the plaintiff
whose involvement in Government operations would be of interest to the
public").  

      See Fund, 656 F.2d at 865; Steinberg v. United States Dep't of Justice, No.64

93-2409, slip op. at 11 (D.D.C. July 14, 1997) ("[E]ven widespread knowledge
about a person's business cannot serve to diminish his or her privacy interests in
matters that are truly personal.") (Exemption 7(C)); see also FOIA Update, Sept.
1982, at 5; cf. Strassman v. United States Dep't of Justice, 792 F.2d 1267, 1268
(4th Cir. 1986) (Exemption 7(C)); McNamera v. United States Dep't of Justice,
No. P-96-CA-050, 1997 U.S. Dist. LEXIS 12059, at *39 (W.D. Tex. Aug. 12,

(continued...)

- 245 -

Public figures do not surrender all rights to privacy by placing themselves
in the public eye, though their expectations of privacy certainly may be dimin-
ished.  In some instances, "[t]he degree of intrusion is indeed potentially aug-
mented by the fact that the individual is a well known figure."   It has been held62

that disclosure of sensitive personal information contained in investigative
records about a public figure is appropriate "only where exceptional interests
militate in favor of disclosure."   Thus, although one's status as a public figure63

might in some circumstances tip the balance in favor of disclosure, a public figure
does not, by virtue of his status, forfeit all rights of privacy.   Nor does a64
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1997) (stating that "[s]imply because an individual was once a public official does
not mean that he retains that status throughout his life" and holding that three
years after a disgraced sheriff resigned he was "a private, not a public figure")
(Exemption 7(C)). 

      See Nation Magazine, 71 F.3d at 894 & n.9 ("Although candidacy for65

federal office may diminish an individual's right to privacy . . . it does not
eliminate it . . . ."); Hunt v. United States Marine Corps, 935 F. Supp. 46, 54
(D.D.C. 1996) (finding that senatorial candidate Oliver North has unquestionable
privacy interest in his military service personnel records and medical records);
Nation Magazine, No. 92-2303, slip op. at 20-23 (D.D.C. Aug. 18, 1995)
(upholding refusal to confirm or deny existence of investigative records
pertaining to presidential candidate H. Ross Perot). 

      See Shaw v. United States Dep't of State, 559 F. Supp. 1053, 1067 (D.D.C.66

1983); see also United States Dep't of State v. Ray, 502 U.S. 164 (1991) (ap-
plying traditional analysis of privacy interests under FOIA to Haitian nationals);
FOIA Update, Summer 1985, at 5.  

      See Kiraly, 728 F.2d at 279; Brown v. FBI, 658 F.2d 71, 75 (2d Cir. 1981);67

cf. Irons v. FBI, 880 F.2d 1446, 1454 (1st Cir. 1989) (en banc) (holding that
disclosure of any source information beyond that actually testified to by
confidential source is not required) (Exemption 7(D)).  

      See McCutchen v. HHS, 30 F.3d 183, 189 (D.C. Cir. 1994) ("The com-68

plainants [alleging scientific misconduct] have a strong privacy interest in re-
maining anonymous because, as `whistle-blowers,' they might face retaliation if
their identities were revealed.") (Exemption 7(C)); Holy Spirit, 683 F.2d at 564-
65 (concurring opinion) (Exemptions 6 and 7(C)); Ortiz v. HHS, 874 F. Supp.
570, 573-75 (S.D.N.Y.) (probable close relationship between plaintiff and author
of letter about her to HHS likely to lead to retaliation) (Exemptions 7(C) and
7(D)), aff'd on Exemption 7(D) grounds, 70 F.3d 729 (2d Cir. 1995), cert. denied,
116 S. Ct. 1422 (1996); Cappabianca v. Commissioner, United States Customs
Serv., 847 F. Supp. 1558, 1564-65 (M.D. Fla. 1994) ("opportunity for harassment
or embarrassment is very strong" in case involving investigation of "allegations of
harassment and retaliation for cooperation in a prior investigation") (Exemptions
6 and 7(C)); Manna v. United States Dep't of Justice, 815 F. Supp. 798, 809
(D.N.J. 1993) (Because La Cosa Nostra "is so violent and retaliatory, the names
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candidate for federal political office forfeit all rights to privacy.   It also should65

be noted that, unlike under the Privacy Act, foreign nationals are entitled to the
same privacy rights under the FOIA as are U.S. citizens.   66

In addition, individuals who testify at criminal trials do not forfeit their
rights to privacy except on those very matters that become part of the public
record.   Similarly, individuals who provide law enforcement agencies with67

reports of illegal conduct have well-recognized privacy interests, particularly
when such persons reasonably fear reprisals for their assistance.   (For a more68
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of interviewees, informants, witnesses, victims and law enforcement personnel
must be safeguarded.") (Exemption 7(C)), aff'd, 51 F.3d 1158 (3d Cir.), cert.
denied, 116 S. Ct. 477 (1995). 

      See, e.g., Tenaska Washington Partners v. United States Dep't of Energy,69

No. 8:96-128, slip op. at 6-8 (D. Neb. Feb. 19, 1997) (protecting information that
would "readily identify" individuals who provided information during routine IG
audit); McLeod v. Pena, No. 94-1924, slip op. at 4 (D.D.C. Feb. 9, 1996)
(protecting in their entireties memoranda and witness statements concerning
investigation of plaintiff's former commanding officer when unit consisted of 8
officers and 20 enlisted personnel) (Exemption 7(C)), summary affirmance
granted sub nom. McLeod v. United States Coast Guard, No. 96-5071, 1997 U.S.
App. LEXIS 6000 (D.C. Cir. Feb. 10, 1997); Walsh v. Department of the Navy,
No. 91-C-7410, slip op. at 11 (N.D. Ill. Mar. 23, 1992); Fine v. United States
Dep't of Energy, No. 88-1033, slip op. at 7-8 (D.N.M. June 23, 1991); see also
Taylor v. Office of Special Counsel, No. 91 N 734, slip op. at 7-10 (D. Colo. Mar.
22, 1993) ("[E]xemption 7(C) is geared to protect witnesses and informants from
any kind of annoyance or harassment.  It does not have to rise to the level of
physical endangerment in order to be a consideration under this exemption."). 
But cf. Fine v. United States Dep't of Energy, 823 F. Supp. 888, 896 (D.N.M.
1993) (ordering disclosure based in part upon fact that plaintiff no longer
employed by agency and "not in a position on-the-job to harass or intimidate
employees of DOE/OIG and/or its contractors"). 

      See FOIA Update, Winter 1984, at 5; see also, e.g., Manna v. United States70

Dep't of Justice, No. 92-1840, slip op. at 8 (D.N.J. Aug. 27, 1993) (government's
obligation fulfilled by search of computerized index system and index cards for
evidence of death of witness relocated more than 20 years ago), aff'd, 51 F.3d
1158 (3d Cir.), cert. denied, 116 S. Ct. 477 (1995); Williams v. United States
Dep't of Justice, 556 F. Supp. 63, 66 (D.D.C. 1982) (agency's good-faith process-
ing, rather than extensive research for public disclosures, sufficient in lengthy,
multifaceted judicial proceedings); cf. McGehee v. Casey, 718 F.2d 1137, 1141
n.9 (D.C. Cir. 1983) (CIA cannot reasonably bear burden of conducting ex-
haustive search to prove that particular items of classified information have never
been published) (non-FOIA case).  
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detailed discussion of the privacy protection accorded such law enforcement
sources, see Exemption 7(C), below.)  Even absent any evidence of fear of
reprisals, however, witnesses who provide information to investigative bodies--
administrative and civil, as well as criminal--are generally accorded privacy
protection.69

An agency ordinarily is not required to conduct research to determine
whether an individual has died or whether his activities have sufficiently become
the subject of public knowledge so as to bar the application of Exemption 6.  70

This is further strengthened by the Supreme Court's observations in Reporters
Committee that "without regard to individual circumstances" certain categories of
records will always warrant privacy protection and that "the standard virtues of
bright-line rules are thus present, and the difficulties attendant to ad hoc adjudica-
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      489 U.S. at 780; accord Halloran v. VA, 874 F.2d 315, 322 (5th Cir. 1989);71

see also FOIA Update, Spring 1989, at 4.

      See Diamond, 707 F.2d at 77 (requiring agency to review 200,000 pages72

outside scope of request to search for evidence as to whether subjects' privacy had
been waived through death or prior public disclosure) (Exemption 7(C)); Outlaw,
815 F. Supp. at 506 (photographs of victim murdered 25 years ago not
withholdable to protect privacy of relatives when "[d]efendant's concern for the
privacy of the decedent's surviving relatives has not extended to an effort to
locate them . . . [and] there is no showing by defendant that, as of now, there are
any surviving relatives of the deceased, or if there are, that they would be
offended by the disclosure"); Wilkinson v. FBI, No. 80-1048, slip op. at 12-13
(C.D. Cal. June 17, 1987) (holding Exemption 7(C) inapplicable to documents
more than 30 years old because government relied on presumption that "all
persons [who are] the subject of FOIA requests are . . . living"); cf. Rosenfeld v.
United States Dep't of Justice, 57 F.3d 803, 813 (9th Cir. 1995) (ordering
disclosure of information because unlikely individuals could be identified 25
years later) (Exemption 7(C)), petition for cert. dismissed, 116 S. Ct. 833 (1996). 
But see Assassination Archives & Research Ctr. v. CIA, 903 F. Supp. 131, 133
(D.D.C. 1995) (protecting identities of third parties in 30- to 40-year-old records
based upon finding "that the passage of time may actually increase privacy
interests") (Exemption 7(C)).  

      Davin v. United States Dep't of Justice, 60 F.3d 1043, 1059 (3d Cir. 1995). 73

      Id. (considering records of 1930's and 1940's investigations of Workers74

Alliance of America); see also McDonnell v. United States, 4 F.3d 1227, 1254
(3d Cir. 1993) (requiring agency to determine whether individual whose medical
records were contained in file regarding 1934 fire on ocean liner Morro Castle
was living or dead). 

      Blakey v. Department of Justice, 549 F. Supp. 362, 365 (D.D.C. 1982) (Ex-75

emption 7(C)), aff'd in part & vacated in part, 720 F.2d 215 (D.C. Cir. 1983).  But
(continued...)
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tion may be avoided."71

Nevertheless, several courts, when faced with very old documents, have re-
fused to accept the presumption that all individuals mentioned in such documents
are alive.   In one such case, the Court of Appeals for the Third Circuit ruled that72

"after a sufficient passage of time . . . it would be unreasonable . . . not to assume
that many of the individuals named in the requested records have died."   It held73

that it was "within the discretion of the district court to require an agency to
demonstrate that the individuals upon whose behalf it claims the privacy
exemption are, in fact, alive," considering "such factors as the number of named
individuals that must be investigated, and the age of the requested records."74

On a related issue, it has been held that the FOIA does not require an
agency "to track down an individual about whom another has requested infor-
mation merely to obtain the former's permission to comply with the request."  75
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cf. War Babes v. Wilson, 770 F. Supp. 1, 4-5 (D.D.C. 1990) (allowing agency 60
days to meet burden of establishing privacy interest by obtaining affidavits from
World War II servicemen who object to release of their addresses to British
citizens seeking to locate their natural fathers).

      See Ray v. United States Dep't of Justice, No. 86-5972, slip op. at 1 (6th Cir.76

June 22, 1987) (Exemption 7(C)); McTigue v. United States Dep't of Justice, No.
84-3583, slip op. at 15 (D.D.C. Dec. 3, 1985) (Exemption 7(C)).  

      See FOIA Update, Spring 1989, at 7.  77

      See Carter v. United States Dep't of Commerce, 830 F.2d 388, 391 nn.8 &78

13 (D.C. Cir. 1987).  

      489 U.S. 749, 773 (1989).  79

      See Landano v. United States Dep't of Justice, 956 F.2d 422, 430 (3d Cir.)80

(There is "no FOIA-recognized public interest in discovering wrongdoing by a
state agency.") (Exemption 7(C)), cert. denied on Exemption 7(C) issue, 506 U.S.
868 (1992), and rev'd & remanded on other grounds, 508 U.S. 165 (1993); see
also FOIA Update, Spring 1991, at 6 (advising that "government" should mean
federal government); cf. Dollinger v. United States Postal Serv., No. 95-CV-
6174T, slip op. at 3-4 (W.D.N.Y. Aug. 24, 1995) (finding "that the term
`government' as used in § 552(a)(4)(A)(iii) [fee waiver provision] of the statute
refers to the federal government").  

      489 U.S. at 775; see Bibles v. Oregon Natural Desert Ass'n, 117 S. Ct. 795,81

795-96 (1997); DOD v. FLRA, 510 U.S. 487, 497 (1994); see also, e.g., Gallant
v. NLRB, No. 92-873, slip op. at 8-10 (D.D.C. Nov. 6, 1992) (disclosure of
names of individuals to whom NLRB member sent letters in attempt to secure
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However, several pre-Reporters Committee cases held that the fact that a
requester has not submitted authorizations from third parties may not in and of
itself justify the automatic withholding of all information regarding those third
parties on privacy grounds.   76

Factoring in the Public Interest

Once it has been determined that a personal privacy interest is threatened
by a requested disclosure, the second step in the balancing process comes into
play; this stage of the analysis requires an assessment of the public interest in dis-
closure.   The burden of establishing that disclosure would serve the public in-77

terest is on the requester.   In its Reporters Committee decision, the Supreme78

Court has limited the concept of public interest under the FOIA to the "core
purpose" for which Congress enacted it:  To "shed[] light on an agency's per-
formance of its statutory duties."   Information that does not directly reveal the79

operations or activities of the federal government,  the Supreme Court repeatedly80

has stressed, "falls outside the ambit of the public interest that the FOIA was
enacted to serve."   If an asserted public interest is found to qualify under this81
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reappointment would not add to understanding of NLRB's performance of its
duties), aff'd, 23 F.3d 168 (D.C. Cir. 1994); Andrews v. United States Dep't of
Justice, 769 F. Supp. 314, 316-17 (E.D. Mo. 1991) (although release of
individual's address, telephone number, and place of employment might serve
general public interest in satisfaction of monetary judgments, "the nature of the
public interest inquiry under the FOIA . . . turns on the relationship of the
information to the basic purpose of the FOIA, which is `to open agency action to
the light of public scrutiny'" (quoting Reporters Comm., 489 U.S. at 772, quoting,
in turn, Department of the Air Force v. Rose, 425 U.S. 352, 372 (1976))); see also
FOIA Update, Winter 1997, at 1; FOIA Update, Spring 1989, at 4, 6. 

      See, e.g., Rose, 425 U.S. at 372; Ripskis v. HUD, 746 F.2d 1, 3 (D.C. Cir.82

1981); Fund for Constitutional Gov't v. National Archives & Records Serv., 656
F.2d 856, 862 (D.C. Cir. 1981).  

      See, e.g., Multnomah County Med. Soc'y v. Scott, 825 F.2d 1410, 1413 (9th83

Cir. 1987) (commercial solicitation of Medicare recipients); Minnis v. USDA,
737 F.2d 784, 786-87 (9th Cir. 1984) (applicants for rafting permits requested by
commercial establishment located on river); Wine Hobby USA, Inc. v. IRS, 502
F.2d 133, 137 (3d Cir. 1974) (individuals licensed to produce wine at home re-
quested by distributor of amateur wine-making equipment); see also Aronson v.
HUD, 822 F.2d 182, 185-86 (1st Cir. 1987) (Plaintiff's "commercial motivations
are irrelevant for determining the public interest served by disclosure; they do,
however, suggest one of the ways in which private interests could be harmed by
disclosure and a reason why individuals would wish to keep the information con-
fidential.").

      See Brown v. FBI, 658 F.2d 71, 75 (2d Cir. 1981) (private litigation);84

Cappabianca v. Commissioner, United States Customs Serv., 847 F. Supp. 1558,
1564 (M.D. Fla. 1994) (job-related causes of action); Harry v. Department of the
Army, No. 92-1654, slip op. at 7-8 (D.D.C. Sept. 10, 1993) (to appeal negative
officer efficiency report); NTEU v. United States Dep't of the Treasury, 3 Gov't
Disclosure Serv. (P-H) ¶ 83,224, at 83,948 (D.D.C. June 17, 1983) (grievance
proceeding); FOIA Update, Sept. 1982, at 6.  
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narrowed standard, it then must be accorded some measure of value so that it can
be weighed against the threat to privacy.82

Even prior to Reporters Committee the law was clear that disclosure must
benefit the public overall and not just the requester himself.  For example, a num-
ber of courts determined that a request made for purely commercial purposes does
not further a public interest.   Likewise, a request made in order to obtain or83

supplement discovery in a private lawsuit does not thereby further a public
interest.   In fact, one court has observed that if the requester truly had a great84

need for the records for purposes of litigation, he or she should seek them in that
forum, where it would be possible to provide them under an appropriate
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      Gilbey v. Department of the Interior, No. 89-801, slip op. at 4-5 (D.D.C.85

Oct. 22, 1990); see also Bongiorno v. Reno, No. 95-72143, 1996 U.S. Dist.
LEXIS 4796, at *11 (E.D. Mich. Mar. 19, 1996) (proper place for noncustodial
parent to seek information about his child is "state court that has jurisdiction over
the parties, not a FOIA request or the federal court system").  

      See, e.g., Multnomah County Med. Soc'y, 825 F.2d at 1413; Minnis, 73786

F.2d at 786; Van Bourg, Allen, Weinberg & Roger v. NLRB, 728 F.2d 1270,
1273 (9th Cir. 1984), vacated, 756 F.2d 692 (9th Cir.), reinstated, 762 F.2d 831
(9th Cir. 1985); Church of Scientology v. United States Dep't of the Army, 611
F.2d 738, 747 (9th Cir. 1979).  

      489 U.S. at 771; see also DOD v. FLRA, 510 U.S. at 496-501; FOIA87

Update, Spring 1989, at 5-6.  

      489 U.S. at 771; see FOIA Update, Spring 1989, at 5; see also, e.g., Frets v.88

Department of Transp., No. 88-404-W-9, slip op. at 9-10 (W.D. Mo. Dec. 14,
1989) (withholding names of third parties mentioned in plaintiffs' own state-
ments). 

      489 U.S. at 772; see also DOD v. FLRA, 510 U.S. at 496-501.89

      489 U.S. at 772.  90

      See id. at 771-72 & n.20; see also Schiffer v. FBI, 78 F.3d 1405, 1410-1191

(9th Cir. 1996) (individual interest in obtaining information about oneself does
not constitute public interest).  
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protective order.   The Court of Appeals for the Ninth Circuit alone had adopted85

a position which specifically factored into the balancing process the requester's
personal interest in disclosure.86

In Reporters Committee, the Supreme Court approved the majority view
that the requester's personal interest is irrelevant.  First, as the Court emphasized,
the requester's identity can have "no bearing on the merits of his or her FOIA
request."   In so declaring, the Court ruled unequivocally that agencies should87

treat all requesters alike in making FOIA disclosure decisions; the only exception
to this, the Court specifically noted, is that of course an agency should not
withhold from a requester any information that implicates only that requester's
own interest.   Furthermore, the "public interest" balancing required under the88

privacy exemptions should not include consideration of the requester's "particular
purpose" in making the request.   Instead, the Court has instructed, the proper89

approach to the balancing process is to focus on "the nature of the requested
document" and to consider "its relationship to" the public interest generally.  90

This approach thus does not permit attention to the special circumstances of any
particular FOIA requester.   Rather, it necessarily involves a more general "pub-91

lic interest" assessment based upon the contents and context of the records sought
and their connection to any "public interest" that would be served by disclosure. 
In making such assessments, agencies should look to the possible effects of dis-
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      See FOIA Update, Spring 1989, at 5-6.  92

      Multnomah County Med. Soc'y, 825 F.2d at 1415 (quoting NLRB v.93

Robbins Tire & Rubber Co., 437 U.S. 214, 242 (1978)); see also Arieff v. United
States Dep't of the Navy, 712 F.2d 1462, 1468 (D.C. Cir. 1983); Washington Post
Co. v. HHS, 690 F.2d 252, 264 (D.C. Cir. 1982); National Ass'n of Atomic
Veterans, Inc. v. Director, Defense Nuclear Agency, 583 F. Supp. 1483, 1487
(D.D.C. 1984).  

      See, e.g., Cochran v. United States, 770 F.2d 949, 956-57 (11th Cir. 1985)94

(nonjudicial punishment findings and discipline imposed on Army major general
for misuse of government personnel and facilities) (Privacy Act "wrongful
disclosure" suit); Stern v. FBI, 737 F.2d 84, 93-94 (D.C. Cir. 1984) (name of
high-level FBI official censured for deliberate and knowing misrepresentation)
(Exemption 7(C)); Columbia Packing Co. v. USDA, 563 F.2d 495, 499 (1st Cir.
1977) (federal employees found guilty of accepting bribes); Lurie v. Department
of the Army, 970 F. Supp. 19, 39-40 (D.D.C. 1997) (ordering disclosure of
information concerning "mid- to high-level" Army medical researcher whose
apparent misrepresentation and misconduct contributed to appropriation of
$20,000,000 for particular form of AIDS research); Sullivan v. VA, 617 F. Supp.
258, 260-61 (D.D.C. 1985) (reprimand of senior official for misuse of govern-
ment vehicle and failure to report accident) (Privacy Act "wrongful disclosure"
suit/Exemption 7(C)); Congressional News Syndicate v. United States Dep't of
Justice, 438 F. Supp. 538, 544 (D.D.C. 1977) (misconduct by White House staf-
fers); cf. Castaneda v. United States, 757 F.2d 1010, 1012 (9th Cir.) (identity of
USDA investigator ordered disclosed when court found his reports "were incon-
sistent and may have been unreliable" and his motives and truthfulness were "in
doubt") (Exemption 7(C)), amended upon denial of panel reh'g, 773 F.2d 251,
251 (9th Cir. 1985); Ferri v. Bell, 645 F.2d 1213, 1218 (3d Cir. 1981) (attempt to
expose alleged deal between prosecutor and witness found to be in public
interest) (Exemption 7(C)), vacated & reinstated in part on reh'g, 671 F.2d 769
(3d Cir. 1982); Stern v. SBA, 516 F. Supp. 145, 149 (D.D.C. 1980) (names of
agency personnel charged with discriminatory violations).  

      See, e.g., Rose, 425 U.S. at 381 (names of cadets found to have violated95

(continued...)
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closure to the public in general.92

One purpose that the FOIA was designed for is to "check against corruption
and to hold the governors accountable to the governed."   Indeed, information93

which would inform the public of violations of the public trust has a strong public
interest and is accorded great weight in the balancing process.  As a general rule,
proven wrongdoing of a serious and intentional nature by a high-level
government official is of sufficient public interest to outweigh the privacy interest
of the official.   94

By contrast, less serious misconduct by low-level agency employees gen-
erally is not considered of sufficient public interest to outweigh the privacy in-
terest of the employee.   Nor is there likely to be strong public interest in the95
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     (...continued)95

Academy honor code protected); Beck v. Department of Justice, 997 F.2d 1489,
1493 (D.C. Cir. 1993) ("The identity of one or two individual relatively low-level
government wrongdoers, released in isolation, does not provide information about
the agency's own conduct."); Stern, 737 F.2d at 94 (protecting names of mid-level
employees censured for negligence); Chamberlain v. Kurtz, 589 F.2d 827, 842
(5th Cir. 1979) (names of disciplined IRS agents protected); Butler v. United
States Dep't of Justice, No. 86-2255, slip op. at 24 (D.D.C. Feb. 3, 1994)
(protecting identity of FBI agent who received "mild admonishment" for conduct
that "was not particularly egregious"), appeal dismissed, No. 94-5078 (D.C. Cir.
Sept. 8, 1994); Cotton v. Adams, 798 F. Supp. 22, 26-27 (D.D.C. 1992) (release
of Inspector General reports on conduct of low-level Smithsonian Institution
employees would not allow public to evaluate Smithsonian's discharge of duties);
Heller v. United States Marshals Serv., 655 F. Supp. 1088, 1091 (D.D.C. 1987)
(protecting names of agency personnel found to have committed "only minor, if
any, wrongdoing") (Exemption 7(C)).  

      Beck, 997 F.2d at 1493-94.   96

      See, e.g., McCutchen v. HHS, 30 F.3d 183, 187-89 (D.C. Cir. 1994) (pro-97

tecting identities of scientists found not to have engaged in alleged scientific mis-
conduct) (Exemption 7(C)); Hunt v. FBI, 972 F.2d 286, 288-90 (9th Cir. 1992)
(protecting investigation of named FBI agent cleared of charges of misconduct)
(Exemption 7(C)); Dunkelberger v. Department of Justice, 906 F.2d 779, 781-82
(D.C. Cir. 1990) (same) (Exemption 7(C)); Carter, 830 F.2d at 391 (protecting
identities of attorneys subject to disciplinary proceedings that were later
dismissed).  But see Dobronski v. FCC, 17 F.3d 275, 278-80 (9th Cir. 1994)
(ordering release of employee's sick leave slips despite fact that allegations of
abuse of leave time were based upon unsubstantiated tips); Providence Journal
Co. v. United States Dep't of the Army, 981 F.2d 552, 569 (1st Cir. 1992)
(ordering disclosure of identities of high-ranking officers of Rhode Island Na-
tional Guard accused of criminal wrongdoing even though allegations were
mostly "unsubstantiated").

      See, e.g., International Bhd. of Elec. Workers Local No. 5 v. HUD, 852 F.2d98

87, 90 (3d Cir. 1988) (wage rates payable by federal contractors regulated by
Davis-Bacon Act); USDA v. FLRA, 836 F.2d 1139, 1143 (8th Cir.) (names and
addresses of federal employees under federal labor relations statute), cert. granted
& remanded, 488 U.S. 1025 (1988), vacated, 876 F.2d 50 (8th Cir. 1989);
Common Cause v. National Archives & Records Serv., 628 F.2d 179, 183-85

(continued...)
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names of censured employees when the case has not "occurred against the back-
drop of a well-publicized scandal" which has resulted in "widespread knowledge"
that certain employees were disciplined.   And any general public interest in96

mere allegations of wrongdoing does not outweigh an individual's privacy interest
in unwarranted association with such allegations.97

Prior to Reporters Committee, some courts held that the public interest in
disclosure may be embodied in other federal statutes.   In light of Reporters98



EXEMPTION 6

     (...continued)98

(D.C. Cir. 1980) (political campaign activities under Federal Corrupt Practices
Act) (Exemption 7(C)); Washington Post, 690 F.2d at 265 (public disclosure of
financial statements required by Ethics in Government Act); see also Marzen v.
HHS, 825 F.2d 1148, 1154 (7th Cir. 1987) (finding nondisclosure proper upon
consideration of state statute mandating same).

      879 F.2d 873 (D.C. Cir. 1989). 99

      D.C. Circuit:  FLRA v. United States Dep't of the Treasury, 884 F.2d 1446,100

1453 (D.C. Cir. 1989) (court not "entitled to engage in the sort of imaginative
reconstruction that would be necessary to introduce collective bargaining values
into the balancing process"); First Circuit:  FLRA v. United States Dep't of the
Navy, 941 F.2d 49, 56-57 (1st Cir. 1991) (in balancing privacy and public
interests under FOIA, court must disregard "public interest in labor
organization and collective bargaining"); Second Circuit:  FLRA v. VA, 958 F.2d
503, 511-12 (2d Cir. 1992) ("The public interest in fostering effective collective
bargaining falls outside this central purpose of the FOIA."); Sixth Circuit:  FLRA
v. Department of the Navy, 963 F.2d 124, 125 (6th Cir. 1992) (adopting
reasoning of First, Second, and D.C. Circuits); Seventh Circuit:  FLRA v. United
States Dep't of the Navy, 975 F.2d 348, 354-55 (7th Cir. 1992) ("Neither [Privacy
Act], nor FOIA, makes a further exception for information requests that originate
under some other federal statute."); Tenth Circuit:  FLRA v. DOD, 984 F.2d 370,
375 (10th Cir. 1993) ("disclosure of federal employees' home addresses has
nothing to do with public scrutiny of government activities"); Eleventh Circuit: 
FLRA v. DOD, 977 F.2d 545, 548 (11th Cir. 1992) (finding "no authority for
allowing Labor Statute principles to override FOIA principles").  See also Reed v.
NLRB, 927 F.2d 1249, 1251 (D.C. Cir. 1991) (disclosure of "Excelsior" list
[names and addresses of employees eligible to vote in union representation
elections] would not reveal anything about NLRB's operations).

      Third Circuit:  FLRA v. United States Dep't of the Navy, 966 F.2d 747,101

758-59 (3d Cir. 1992) (en banc) (alternative holding); Fifth Circuit:  FLRA v.
DOD, 975 F.2d 1105, 1113-15 (5th Cir.), rev'd, 510 U.S. 487 (1994); Ninth
Circuit:  FLRA v. United States Dep't of the Navy, 958 F.2d 1490, 1497 (9th Cir.
1992), reh'g granted & opinion withdrawn, No. 90-70511 (Apr. 18, 1994); see
also FLRA v. Department of Commerce, 954 F.2d 994, 997 (4th Cir. 1992),
appeal dismissed per stipulation, No. 90-1852 (4th Cir. Apr. 6, 1995).    
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Committee and National Association of Retired Federal Employees v. Horner
[hereinafter NARFE],  the District of Columbia, First, Second, Sixth, Seventh,99

Tenth, and Eleventh Circuit Courts of Appeals flatly rejected this approach,
refusing to order disclosure of the home addresses of government employees on
the explicit basis that the public interest in disclosure evidenced in the Federal
Service Labor-Management Relations Act [hereinafter FSLMRA] cannot be
factored into the balance under the FOIA.   On the other hand, the Third, Fifth,100

and Ninth Circuit Courts of Appeals reached the opposite conclusion and ordered
disclosure of the home addresses of bargaining unit employees to unions that re-
quested them under the FSLMRA.   These circuit courts said the Supreme Court101

had not considered specifically whether the public policy favoring collective bar-
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      FLRA v. United States Dep't of the Navy, 966 F.2d at 757-59; FLRA v.102

United States Dep't of the Navy, 958 F.2d at 1496-97.

      DOD v. FLRA, 510 U.S. 487 (1994).   103

      Id. at 496-97 & n.6.     104

      Id. at 499.    105

      Id. at 497 (quoting Reporters Comm., 489 U.S. at 773).  106

      40 U.S.C. § 276a (1994).107

      Hopkins v. HUD, 929 F.2d 81, 88 (2d Cir. 1991); see Sheet Metal Workers108

Int'l Ass'n, Local No. 9 v. United States Air Force, 63 F.3d 994, 997-98 (10th Cir.
1995); Painting & Drywall Work Preservation Fund, Inc. v. HUD, 936 F.2d 1300,
1303 (D.C. Cir. 1991).

      Painting & Drywall, 936 F.2d at 1303; see Hopkins, 929 F.2d at 88; Sheet109

Metal Workers, 63 F.3d at 997-98.  But see Sheet Metal Workers' Int'l Ass'n
(continued...)
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gaining embodied in the FSLMRA could be considered in balancing under the
FOIA; consequently, none of these courts found an inconsistency between its
holding and the teachings of Reporters Committee.   102

Because of this split in the circuits, the Supreme Court granted certiorari in
the Fifth Circuit case and finally resolved this issue in 1994.   The Court de-103

cisively reiterated the principles laid down in Reporters Committee and said the
fact that it was looking at Exemption 6 rather than Exemption 7(C) in this case
was "of little import"; the two exemptions differ in the "magnitude of the public
interest that is required," not in the "identification of the relevant public
interest."   The Court concluded that "because all FOIA requestors have an104

equal, and equally qualified, right to information, the fact that [FOIA requesters]
are seeking to vindicate the policies behind the Labor Statute is irrelevant to the
FOIA analysis."   The only relevant public interest under the FOIA remains, as105

set forth in Reporters Committee, "`the citizens' right to be informed about what
their government is up to.'"  106

On a related question concerning another federal statute--the Davis-Bacon
Act,  which requires that contractors on federal projects pay to their laborers no107

less than the wages prevailing for comparable work in their geographical area--
the D.C. and Second Circuits were the first post-Reporters Committee courts of
appeals to confront this issue, and the Tenth Circuit subsequently addressed it as
well.  These three courts have firmly held that although there may be a minimal
public interest in facilitating the monitoring of compliance with federal labor stat-
utes, disclosure of personal information that reveals nothing "directly about the
character of a government agency or official" bears only an "attenuated . . . rela-
tionship to governmental activity."   Accordingly, it has been held that such an108

"attenuated public interest in disclosure does not outweigh the construction
workers' significant privacy interest in [their names and addresses]."   109
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Local Union No. 19 v. VA, 940 F. Supp. 712, 715-19 (E.D. Pa. 1995) (laboring to
distinguish both Reporters Comm. and DOD v. FLRA, in order to hold that public
interest in monitoring agency's compliance with Davis-Bacon Act outweighs
employees' privacy interest in home addresses and worker-specific wage
information; Sheet Metal Workers' Int'l Ass'n Local Union No. 19 v. VA, No. 96-
4120, 1997 WL 34681, at **4-6 (E.D. Pa. Jan. 28, 1997) (same) (appeal pending). 

      Painting Indus. Mkt. Recovery Fund v. United States Dep't of the Air110

Force, 751 F. Supp. 1410, 1417 (D. Haw.), reconsideration denied, 756 F. Supp.
452 (D. Haw. 1990); Seattle Bldg. & Constr. Trades Council v. HUD, No. C89-
1346C, slip op. at 10-11 (W.D. Wash. Oct. 30, 1990).     

      Painting Indus. Mkt. Recovery Fund v. United States Dep't of the Air111

Force, 26 F.3d 1479, 1484-86 (9th Cir. 1994).  

      Id. at 1485; see also Sheet Metal Workers, 63 F.3d at 997-98.  112

      Miller v. Bell, 661 F.2d 623, 630 (7th Cir. 1981); see also Schiffer, 78 F.3d113

at 1410 (public interest argument fails absent evidence suggesting wrongdoing by
FBI); Computer Prof'ls for Soc. Responsibility v. United States Secret Serv., 72
F.3d 897, 904-05 (D.C. Cir. 1996) ("[T]he public interest is insubstantial unless
the requester puts forward compelling evidence that the agency denying the FOIA
request is engaged in illegal activity and shows that the information sought is
necessary in order to confirm or refute that evidence.") (Exemption 7(C));
Wichlacz v. United States Dep't of Interior, 938 F. Supp. 325, 333 (E.D. Va.
1996) (plaintiff "has set forth no evidence to buttress his bald allegations" of
cover-up in investigation of death of former White House deputy counsel Vincent
Foster, a theory substantially undercut by then-ongoing Office of Independent
Counsel investigation), aff'd, 114 F.3d 1178 (4th Cir. 1997) (unpublished table
decision); Allard v. HHS, No. 4:90-CV-156, slip op. at 10-11 (W.D. Mich. Feb.
14, 1992) ("conclusory allegations" of plaintiff--a prisoner with violent
tendencies--concerning ex-wife's misuse of children's social security benefits do
not establish public interest), aff'd, 972 F.2d 346 (6th Cir. 1992) (unpublished
table decision).  
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Overturning the decisions of two lower courts,  the Ninth Circuit took a110

slightly different approach to reach the same result.   The Ninth Circuit found a111

public interest in monitoring the agency's "diligence in enforcing Davis-Bacon,"
but found the weight to be given that interest weakened when the public benefit is
derived neither directly from the release of the information itself nor from mere
tabulation of data or further research but rather from personal contact with the
individuals whose privacy is at issue.112

Even though public oversight of government operations is the essence of
public interest under the FOIA, one who claims such a purpose must support his
claim by more than mere allegation; he must show that the information in
question is "of sufficient importance to warrant such" oversight,  and he must113

show how the public interest would be served by disclosure in the particular
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      See Halloran v. VA, 874 F.2d 315, 323 (5th Cir. 1989).  114

      See FOIA Update, Sept. 1982, at 6.115

      929 F.2d at 88 (citing Halloran, 874 F.2d at 323). 116

      Id.; see also Stabasefski v. United States, 919 F. Supp. 1570, 1575 (M.D.117

Ga. 1996) (public interest is served by release of redacted vouchers showing
amounts of Hurricane Andrew subsistence payment to FAA employees;
disclosure of names of employees would shed no additional light on agency
activities); Gannett Satellite Info. Network, Inc. v. United States Dep't of Educ.,
No. 90-1392, slip op. at 13-14 (D.D.C. Dec. 21, 1990) ("If in fact a
student has defaulted, [his] name, address, and social security number would re-
veal nothing about the Department's attempts to collect on those defaulted loans. 
Nor would [they] reveal anything about the potential misuse of public funds.").  

      737 F.2d at 787; see Hunt, 972 F.2d at 289 (disclosure of single internal118

investigation file "will not shed any light on whether all such FBI investigations
are comprehensive or whether sexual misconduct by agents is common"); New
York Times Co. v. NASA, 782 F. Supp. 628, 632-33 (D.D.C. 1991) (release of
audiotape of Challenger astronauts' voices just prior to explosion would not serve
"undeniable interest in learning about NASA's conduct before, during and after
the Challenger disaster").  But see Detroit Free Press, Inc. v. Department of
Justice, 73 F.3d 93, 97-98 (6th Cir. 1996) (release of mug shots of indicted
individuals during ongoing criminal proceeding could reveal "error in detaining
the wrong person for an offense" or "circumstances surrounding an arrest and
initial incarceration"); Rosenfeld v. United States Dep't of Justice, 57 F.3d 803,
811-12 (9th Cir. 1995) (disclosure of identities of individuals investigated would
reveal whether "FBI abused its law enforcement mandate by overzealously
investigating a political protest movement to which some members of the
government may then have objected") (Exemption 7(C)), petition for cert.
dismissed, 116 S. Ct. 833 (1996). 

      732 F.2d 526, 530 (6th Cir. 1984). 119
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case.   Assertions of "public interest" should be scrutinized carefully to ensure114

that they legitimately warrant the overriding of important privacy interests.   As115

stated by the Second Circuit in Hopkins v. HUD, "[t]he simple invocation of a
legitimate public interest . . . cannot itself justify the release of personal informa-
tion.  Rather, a court must first ascertain whether that interest would be served by
disclosure."   The Second Circuit in Hopkins acknowledged a legitimate public116

interest in monitoring HUD's enforcement of prevailing wage laws, but found that
disclosure of the names and addresses of workers employed on HUD-assisted
public housing projects would shed no light on the agency's performance of that
duty.   Thus, in Minnis v. USDA, while the Ninth Circuit recognized a valid117

public interest in questioning the fairness of an agency lottery system which
awarded permits to raft down the Rogue River, it found, upon careful analysis,
that the release of the names and addresses of the applicants would in no way
further that interest.   Similarly, in Heights Community Congress v. VA,  the118        119

Sixth Circuit found that the release of names and home addresses would result
only in the "involuntary personal involvement" of innocent purchasers rather than
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      See 489 U.S. at 774; see also NARFE, 879 F.2d at 879 (names and home120

addresses of federal annuitants reveal nothing directly about workings of gov-
ernment); Halloran, 874 F.2d at 323 ("[M]erely stating that the interest exists in
the abstract is not enough; rather, the court should have analyzed how that interest
would be served by compelling disclosure."); Kimberlin v. Department of the
Treasury, 774 F.2d 204, 208 (7th Cir. 1985) ("The record fails to reflect any
benefit which would accrue to the public from disclosure and [the requester's]
self-serving assertions of government wrongdoing and coverup do not rise to the
level of justifying disclosure.") (Exemption 7(C)); Johnson v.
United States Dep't of Justice, 739 F.2d 1514, 1519 (10th Cir. 1984) (finding that
because allegations of improper use of law enforcement authority were not at all
supported in requested records, disclosure of FBI special agent names would not
serve public interest) (Exemption 7(C)); Stern, 737 F.2d at 92 (finding that certain
specified public interests "would not be satiated in any way" by disclosure)
(Exemption 7(C)); Miller, 661 F.2d at 630 (noting that plaintiff's broad assertions
of government cover-up were unfounded as investigation was of consequence to
plaintiff only and therefore did not "warrant probe of FBI efficiency") (Exemption
7(C)); Nation Magazine v. Department of State, No. 92-2303, slip op. at 20-24 &
n.15 (D.D.C. Aug. 18, 1995) ("[T]he public interest in knowing more about
[presidential candidate H. Ross] Perot's dealings with the government is also not
the type of public interest protected by the FOIA."); KTVY-TV v. United States,
No. 87-1432-T, slip op. at 9-10 (W.D. Okla. May 4, 1989) ("The plaintiff has
failed to establish any nexus between the information requested and the asserted
public interest of determining whether the defendant has made an effort to
prevent like occurrences.") (Exemption 7(C)), aff'd per curiam, 919 F.2d 1465
(10th Cir. 1990).  But see Nation Magazine v. United States Customs Serv., 71
F.3d 885, 895 (D.C. Cir. 1995) (finding that agency's response to presidential
candidate H. Ross Perot's offer to assist in drug interdiction would serve public
interest in agency's plans regarding "`privatization of government functions'").

      See Reporters Comm., 489 U.S. at 774, 766 n.18; see also Robbins v. HHS,121

No. 1:95-cv-3258, slip op. at 8-9 (N.D. Ga. Aug. 12, 1996) (possibility that
release of names and addresses of rejected social security disability claimants
could ultimately reveal agency's wrongful denial is "too attenuated to outweigh
the significant invasion of privacy"), aff'd per curiam, No. 96-9000 (11th Cir. July
8, 1997); Gannett, No. 90-1392, slip op. at 12 (D.D.C. Dec. 21, 1990) (names,
addresses, and social security numbers of student loan defaulters would reveal

(continued...)
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appreciably furthering a concededly valid public interest in determining whether
anyone had engaged in "racial steering."  

Such holdings are entirely consistent with the Supreme Court's determina-
tion in Reporters Committee that the "rap sheet" of a defense contractor, if such
existed, would reveal nothing directly about the behavior of the Congressman
with whom the contractor allegedly had an improper relationship, nor would it re-
veal anything about the conduct of the DOD.   The information must clearly120

reveal official government activities; it is not enough that the information would
permit speculative inferences about the conduct of an agency or a government of-
ficial,  or that it might aid the requester in lobbying efforts that would result in121
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nothing directly about Department of Education's administration of student loan
program).  But see Avondale Indus. v. NLRB, 90 F.3d 955, 961-62 (5th Cir.
1996) (disclosure of marked unredacted voting lists in union representation
election would give plaintiff information it needs to determine whether NLRB
conducted election tainted with fraud and corruption); International Diatomite
Producers Ass'n v. United States Soc. Sec. Admin., No. C-92-1634, slip op. at 12-
13 (N.D. Cal. Apr. 28, 1993) (release of vital status information concerning
diatomite industry workers serves "public interest in evaluating whether public
agencies (OSHA, MSHA, and EPA) carry out their statutory duties to protect the
public from the potential health hazards from crystalline silica exposure"), appeal
dismissed, No. 93-16723 (9th Cir. Nov. 1, 1993).

      See NARFE, 879 F.2d at 875; see also FOIA Update, Spring 1989, at 6. 122

But cf. Aronson v. HUD, No. 88-1524, slip op. at 1 (1st Cir. Apr. 6,
1989) (affirming award of attorney fees on basis that disclosure of names and ad-
dresses of mortgagors to whom HUD owes money sheds light on HUD's perform-
ance of statutory reimbursement duty).  

      502 U.S. 164 (1991).  123

      Id. at 178; see also Public Citizen, Inc. v. RTC, No. 92-0010, slip op. at 8-9124

(D.D.C. Mar. 19, 1993) (public interest in agency's compliance with Affordable
Housing Disposition Program served by release of information with identities of
bidders and purchasers redacted).  But see Rosenfeld, 57 F.3d at 811-12
(disclosure of names of investigative subjects would serve public interest in
knowing whether FBI "overzealously" investigated political protest group by
allowing comparison of investigative subjects to group's leadership roster)
(Exemption 7(C)). 

      502 U.S. at 178-79.  125
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passage of laws and thus benefit the public in that respect.   122

The most significant recent development concerning this issue occurred in
United States Department of State v. Ray,  when the Supreme Court recognized123

a legitimate public interest in whether the State Department was adequately moni-
toring Haiti's promise not to prosecute Haitians who were returned to their
country after failed attempts to enter the United States, but it determined that this
public interest had been "adequately served" by release of redacted summaries of
the agency's interviews with the returnees and that "[t]he addition of the redacted
identifying information would not shed any additional light on the Government's
conduct of its obligation."   Although the plaintiff claimed that disclosure of the124

identities of the unsuccessful emigrants would allow him to reinterview them and
elicit further information concerning their treatment, the Court found "nothing in
the record to suggest that a second set of interviews with the already-interviewed
returnees would produce any relevant information . . . . Mere speculation about
hypothetical public benefits cannot outweigh a demonstrably significant invasion
of privacy."  125
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      Id.   126

      Thott v. United States Dep't of the Interior, No. 93-0177-B, slip op. at 5-6127

(D. Me. Apr. 14, 1994).   

      Ray v. United States Dep't of Justice, 852 F. Supp. 1558, 1564-65 (S.D. Fla.128

1994) (distinguishing United States Dep't of State v. Ray, 502 U.S. 164, on basis
that "in the instant case . . . the public interest is not adequately served by release
of the redacted logs [and] this Court cannot say that interviewing the returnees
would not produce any information concerning our government's conduct during
the interdiction process").   

      Urbigkit v. United States Dep't of the Interior, No. 93-CV-0232-J, slip op.129

at 13 (D. Wyo. May 31, 1994).  

      Weiner v. FBI, No. 83-1720, slip op. at 5-7 (C.D. Cal. Dec. 6, 1995)130

(Exemptions 6 and 7(C)).  

      Cardona v. INS, No. 93-3912, slip op. at 6 (N.D. Ill. Feb. 15, 1995).  131
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The Supreme Court expressly declined in Ray to decide whether a public
interest that stems not from the documents themselves but rather from a "deriv-
ative use" to which the documents could be put could ever be weighed in the bal-
ancing process against a privacy interest.   More recently, however, several low-126

er courts have faced the "derivative use" issue and have ordered the release of
names and home addresses of private individuals in certain contexts despite the
fact that the public benefit to be derived from release of the information depended
upon the requesters' use of the lists to question those individuals concerning the
government's diligence in performing its duties.  They have found a "derivative
use" public interest in a list of individuals who sold land to the Fish and Wildlife
Service, which could be used to contact the individuals to determine how the
agency acquires property throughout the United States;  a list of Haitian127

nationals returned to Haiti, which could be used for follow-up interviews with the
Haitians to learn "whether the INS is fulfilling its duties not to turn away Haitians
who may have valid claims for political asylum";  a list of citizens who reported128

wolf sightings, which could be used to monitor the Fish and Wildlife Service's
enforcement of the Endangered Species Act;  the names of agents involved in129

the management and supervision of the FBI's 1972 investigation of John Lennon,
which could be used to help determine whether the investigation was politically
motivated;  and the name and address of an individual who wrote a letter130

complaining about an immigration assistance company, which could be used to
determine whether the INS acted upon the complaint.  131

The one appellate court to consider explicitly whether a public interest that
relies upon a "derivative use" is cognizable under the FOIA is the Ninth Circuit. 
In Painting Industry Market Recovery Fund v. Department of the Air Force, it
considered whether names and addresses on certified payroll records should be
released to a union so that it could monitor the agency's diligence in enforcing the
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      26 F.3d 1479, 1484-85 (9th Cir. 1994).      132

      Id.    133

      Id.134

      DOD v. FLRA, 964 F.2d 26, 29-30 (D.C. Cir. 1992); see Painting Indus.,135

26 F.3d at 1485 (union may "pass out fliers" or "post signs or advertisements
soliciting information from workers about possible violations of the Davis-Bacon
Act"); FLRA v. United States Dep't of Commerce, 962 F.2d 1055, 1060 n.2 (D.C.
Cir. 1992) (union may "distribute questionnaires or conduct confidential face-to-
face interviews" to obtain rating information about employees); Painting & Dry-
wall, 936 F.2d at 1303 (contact at workplace is alternative to disclosing home
addresses of employees); Multnomah County Med. Soc'y, 825 F.2d at 1416
(medical society can have members send literature to their patients as alternative
to disclosure of identities of all Medicare beneficiaries); Cowles Publ'g Co. v.
United States, No. 90-349, slip op. at 8-9 (E.D. Wash. Dec. 20, 1990) (advertise-
ments soliciting injured persons and their physicians, or direct contact with
physicians, in region are viable alternatives to agency's releasing identities of
persons injured by radiation exposure); Hemenway v. Hughes, 601 F. Supp. 1002,
1007 (D.D.C. 1985) (personal contact with individuals whose names and work
addresses were released to plaintiff is alternative to agency's releasing personal
information he seeks); cf. Heat & Frost Insulators & Asbestos Workers, Local 16
v. United States Dep't of the Air Force, No. S92-2173, slip op. at 3-4 (E.D. Cal.
Oct. 4, 1993) (no alternative to union's request for payroll records--with names,
addresses and social security numbers redacted--would allow union to monitor
agency's collection of records in compliance with federal regulations); Cotton,
798 F. Supp. at 27 n.9 (suggesting that request for all Inspector General reports,
from which identifying information could be redacted, would better serve public
interest in overseeing discharge of Inspector General duties than does request for

(continued...)
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Davis-Bacon Act.   Squarely confronting the issue of a "derivative use" analysis132

of public interest, the Ninth Circuit reasoned that if the "`derivative' public
benefits are merely those which require some tabulation of data released under
FOIA, or perhaps some further research on the part of the requester," the fact that
the use is a "derivative" one should not detract from the strength of the public
benefit involved.   When, however, "the additional step requires direct contact133

with the employees whose payroll records are being sought, [a]ny additional
public benefit the requesters might realize through those contacts is inextricably
intertwined with the invasions of privacy that those contacts will work," and thus
the balance weighs more heavily on the privacy side of the equation.134

Finally, if alternative, less intrusive means are available to obtain informa-
tion that would serve the public interest, there is less need to require disclosure of
information that would cause a substantial invasion of an individual's privacy. 
Accordingly, "[w]hile [this is] certainly not a per se defense to a FOIA request," it
is entirely appropriate, when assessing the public interest side of the balancing
equation, to consider "the extent to which there are alternative sources of
information available that could serve the public interest in disclosure."   If there135
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only two specific investigative reports involving known individuals).

      DOD v. FLRA, 964 F.2d at 29-30.  136

      See Department of the Air Force v. Rose, 425 U.S. 352, 372 (1976).  137

      See Ripskis v. HUD, 746 F.2d 1, 3 (D.C. Cir. 1984); see FOIA Update,138

Spring 1989, at 7.  

      Ripskis, 746 F.2d at 3.  139

      See FOIA Update, Spring 1989, at 6 (emphasizing possible applicability of140

Privacy Act disclosure prohibitions, particularly in light of Reporters Comm.).  

      See Public Citizen Health Research Group v. United States Dep't of Labor,141

591 F.2d 808, 809 (D.C. Cir. 1978).  

      Washington Post Co. v. HHS, 690 F.2d 252, 261 (D.C. Cir. 1982).  142

      See, e.g., Rural Hous. Alliance v. USDA, 498 F.2d 73, 77 (D.C. Cir. 1974).  143

      See, e.g., McDonnell v. United States, 4 F.3d 1227, 1254 (3d Cir. 1993)144

("living individual has a strong privacy interest in withholding his medical
records"); Rural Hous. Alliance, 498 F.2d at 77; Sousa v. United States Dep't of
Justice, Nos. 95-375, 95-410, 1997 U.S. Dist. LEXIS 9010, at *22 (D.D.C. June
18, 1997) (withholding co-defendant's medical records); Isley v. Executive Office

(continued...)
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are alternative sources, the D.C. Circuit has firmly ruled, the public interest in
disclosure should be "discounted" accordingly.   136

The Balancing Process

Once both the privacy interest at stake and the public interest in disclosure
have been ascertained, the two competing interests must be weighed against one
another.   In other words, it must be determined which is the greater result of137

disclosure:  the harm to personal privacy or the benefit to the public.   In138

balancing these interests, "the `clearly unwarranted' language of Exemption 6
weights the scales in favor of disclosure."   If the public benefit is weaker than139

the threat to privacy, the latter will prevail, and the information should be
withheld.   The threat to privacy need not be obvious; it need only outweigh the140

public interest.   141

Although "the presumption in favor of disclosure is as strong [under Ex-
emption 6] as can be found anywhere in the Act,"  the courts have vigorously142

protected the personal, intimate details of an individual's life--consistently pro-
tecting personal information which, if disclosed, is likely to cause the individual
involved personal distress or embarrassment.  Courts regularly uphold the
nondisclosure of information concerning marital status, legitimacy of children,
welfare payments, family fights and reputation,  medical condition,  date of143  144



                                                                               EXEMPTION 6

     (...continued)144

for United States Attorneys, No. 96-0123, slip op. at 5 (D.D.C. Mar. 27, 1997)
(protecting medical records of third party), appeal dismissed, No. 97-5105 (D.C.
Cir. Sept. 8, 1997); Robbins v. HHS, No. 1:95-cv-3258, slip op. at 8-9 (N.D. Ga.
Aug. 12, 1996) (upholding nondisclosure of names, addresses, and claim denial
letters of rejected social security disability claimants), aff'd per curiam, No. 96-
9000 (11th Cir. July 8, 1997); Hunt v. United States Marine Corps, 935 F. Supp.
46, 54 (D.D.C. 1996) (although public may have interest in a political candidate's
fitness for office, disclosure of Oliver North's medical records would not shed
light on conduct of Marine Corps).  But cf. Dobronski v. FCC, 17 F.3d 275, 278-
79 (9th Cir. 1994) (government employee's "nominal" privacy interest in sick
leave records, that do not state reason for taking sick leave, required to yield to
public interest in learning about possible abuse of sick leave in a particular case).  
 

      See, e.g., Centracchio v. FBI, No. 92-357, slip op. at 15 (D.D.C. Mar. 16,145

1993).     

      See, e.g., Church of Scientology v. United States Dep't of the Army, 611146

F.2d 738, 747 (9th Cir. 1979).  

      See, e.g., Hemenway v. Hughes, 601 F. Supp. 1002, 1006 (D.D.C. 1985)147

("Nationals from some countries face persistent discrimination . . . [and] are
potential targets for terrorist attacks.").  

      See, e.g., Norwood v. FAA, 993 F.2d 570, 575 (6th Cir. 1993); Kuffel v.148

United States Bureau of Prisons, 882 F. Supp. 1116, 1122 (D.D.C. 1995)
(Exemption 7(C)); Rice v. Department of Transp., No. 91-3306, slip op. at 1
(D.D.C. Nov. 17, 1992); Fidelity Nat'l Title Ins. Co. v. HHS, No. 91-5484, slip
op. at 6-7 (C.D. Cal. Feb. 13, 1992).  

      See, e.g., United States Dep't of Justice v. Reporters Comm. for Freedom of149

the Press, 489 U.S. 749, 780 (1989).  

      See Harbolt v. Department of State, 616 F.2d 772, 774 (5th Cir. 1980).  150

      See, e.g., Siminoski v. FBI, No. 83-6499, slip op. at 28 (C.D. Cal. Jan. 16,151

1990).  

      See, e.g., Beard v. Espy, No. 94-16748, 1995 U.S. App. LEXIS 38269, at152

*3 (9th Cir. Dec. 11, 1995); Stabasefski v. United States, 919 F. Supp. 1570, 1575
(M.D. Ga. 1996); Biase v. Office of Thrift Supervision, No. 93-2521, slip op. at
8-10 (D.N.J. Dec. 10, 1993); Public Citizen, Inc. v. RTC, No. 92-0010, slip op. at
6-10 (D.D.C. Mar. 19, 1993); Oklahoma Publ'g Co. v. HUD, No. 87-1935, slip
op. at 4 (W.D. Okla. June 17, 1988).  But see Buffalo Evening News, Inc. v.

(continued...)
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birth,  religious affiliation,  citizenship data,  social security numbers,145  146  147   148

criminal history records (commonly referred to as "rap sheets"),  incarceration149

of United States citizens in foreign prisons,  sexual inclinations or associa-150

tions,  and financial status.   Even "favorable information," such as details of151   152
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SBA, 666 F. Supp. 467, 472 (W.D.N.Y. 1987) (pre-Reporters Comm. decision or-
dering disclosure of information concerning recipients of disaster loans, including
payment and default status).  

      Ripskis, 746 F.2d at 3; see HHS v. FLRA, No. 92-1012, slip op. at 2 (D.C.153

Cir. Dec. 10, 1992); FLRA v. United States Dep't of Commerce, 962 F.2d 1055,
1059-61 (D.C. Cir. 1992).  

      FLRA v. United States Dep't of Commerce, 962 F.2d at 1059.  154

      See, e.g., Multnomah County Med. Soc'y v. Scott, 825 F.2d 1410, 1411 (9th155

Cir. 1987) (names and addresses of Medicare beneficiaries not disclosed to physi-
cians' professional organization); Minnis v. USDA, 737 F.2d 784, 788 (9th Cir.
1984) (names and addresses of applicants for rafting permits not released to
commercial establishment located on river); Wine Hobby USA, Inc. v. IRS, 502
F.2d 133, 137 (3d Cir. 1974) (names and addresses of individuals licensed to
produce wine at home for their own consumption not released to distributor of
amateur winemaking equipment).  

      See, e.g., Aronson v. HUD, 822 F.2d 182, 185-87 (1st Cir. 1987) (public156

interest in "the disbursement of funds the government owes its citizens" out-
weighs the privacy interest of such citizens to be free from others' attempts "to
secure a share of that sum" when the government's efforts at disbursal are in-
adequate); Van Bourg, Allen, Weinberg & Roger v. NLRB, 728 F.2d 1270, 1273
(9th Cir. 1984) (strong public interest in determining whether election fairly
conducted), vacated, 756 F.2d 692 (9th Cir.), reinstated, 762 F.2d 831 (9th Cir.
1985); Getman v. NLRB, 450 F.2d, 670, 675-76 (D.C. Cir. 1971) (public interest
need for study of union elections held sufficient to warrant release to professor);
National Ass'n of Atomic Veterans, Inc. v. Director, Defense Nuclear Agency,
583 F. Supp. 1483, 1487-88 (D.D.C. 1984) (names and addresses of veterans

(continued...)
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an employee's outstanding performance evaluation, can be protected on the basis
that it "may well embarrass an individual or incite jealousy" among co-workers.  153

Moreover, release of such information "reveals by omission the identities of em-
ployees who did not receive high ratings, creating an invasion of their privacy."154

A subject which has generated extensive litigation and which warrants
special discussion is requests for compilations of names and home addresses of
individuals.  Traditionally, prior to the Reporters Committee decision, the courts'
analyses in "mailing list" cases turned on the requester's purpose, or the "use" to
which the requested information was intended to be put.  As noted before, many
courts have held that requests made for the sole purpose of obtaining mailing lists
for solicitation are purely commercial and consequently involve no public interest
that could possibly outweigh even the relatively small privacy interest in such
information.   In those cases in which "mailing list" requests were made for155

noncommercial purposes, though, courts prior to Reporters Committee recog-
nized a variety of public interest factors entitled to heavy and often dispositive
weight.   156
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involved in atomic testing ordered disclosed because of public interest in increas-
ing their knowledge of benefits and possible future health testing); Disabled
Officer's Ass'n v. Rumsfeld, 428 F. Supp. 454, 458 (D.D.C. 1977) (nonprofit
organization serving needs of retired military officers held entitled to names and
addresses of such personnel), aff'd, 574 F.2d 636 (D.C. Cir. 1979) (unpublished
table decision). 

      489 U.S. at 771-72; see also Bibles v. Oregon Natural Desert Ass'n, 117 S.157

Ct. 795, 795-96 (1997) (summarily rejecting argument that there is public interest
in knowing to whom government is sending information so that those persons can
receive information from other sources).  

      489 U.S. at 772; see also FOIA Update, Spring 1989, at 5-6 (advising that158

old "use" test has been overruled and should no longer be followed).  

      National Ass'n of Retired Fed. Employees v. Horner, 879 F.2d 873, 875159

(D.C. Cir. 1989) [hereinafter NARFE]; see also Professional Programs
Group v. Department of Commerce, 29 F.3d 1349, 1353-55 (9th Cir. 1994)
(withholding names and addresses of persons registered to take patent bar exam-
ination); Pennies From Heaven, Inc. v. Department of the Treasury, No. 88-1808,
slip op. at 7-9 (D.D.C. Aug. 14, 1992) (withholding names and addresses of
individuals who own United States treasury securities that are matured but
unredeemed or on which interest is owed); Gannett Satellite Info. Network, Inc.
v. United States Dep't of Educ., No. 90-1392, slip op. at 15 (D.D.C. Dec. 21,
1990) (denying access to names, social security numbers, and addresses of indi-
viduals who have defaulted on government-backed student loans); Schoettle v.
Kemp, 733 F. Supp. 1395, 1397-98 (D. Haw. 1990) (relying upon both Reporters
Committee's observation that "public interest" is not equivalent to "interesting or
socially beneficial in some broad sense" and HUD's improved methods of tracing
people to withhold identities of mortgagors eligible for distributions of money);
cf. Schiffer v. FBI, 78 F.3d 1405, 1411 (9th Cir. 1996) (FOIA does not authorize
limited access to only one individual based upon that individual's personal knowl-
edge of information contained in records).  But see Aronson v. HUD, No. 88-
1524, slip op. at 1 (1st Cir. Apr. 6, 1989) (affirming award of attorney fees to
plaintiff on basis that disclosure of list of mortgagors to whom HUD owes money
sheds light on agency's performance of its duty to reimburse those mortgagors);
Aronson v. IRS, 767 F. Supp. 378, 391-92 (D. Mass. 1991) (public interest in

(continued...)
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The Supreme Court in Reporters Committee, however, firmly repudiated
any analysis based on the identity, circumstances, or intended purpose of the par-
ticular FOIA requester at hand.   Rather, it said, the analysis must turn on the157

nature of the document and its relationship to the basic purpose of the FOIA.  158

Following Reporters Committee, the Court of Appeals for the District of
Columbia Circuit found that those cases relying on the stated "beneficial" purpose
of the requester were grounded on the now-disapproved proposition that
"Exemption 6 carries with it an implicit limitation that the information, once
disclosed, [may] be used only by the requesting party and for the public interest
purpose upon which the balancing was based."159
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information concerning individuals who are owed tax refunds is related to basic
purpose of FOIA, in this case "evaluating the efforts of the IRS to locate those
owed refunds"), aff'd in part & rev'd in part on other grounds, 973 F.2d 962 (1st
Cir. 1992).   

      See NARFE, 879 F.2d at 875.  160

      117 S. Ct. at 795-96; see also FOIA Update, Winter 1997, at 1. 161

      Id.; see also Robbins, No. 1:95-cv-3258, slip op. at 8-9 (N.D. Ga. Aug. 12,162

1996) (plaintiff's intent to use names and addresses of rejected social security
disability claimants to represent them and "thereby `promote the effective
uniform administration of the disability program'" and ultimately reveal agency's
wrongful denials found "too attenuated" to outweigh significant invasion of
privacy (quoting plaintiff's papers)); Center for Auto Safety v. National Highway
Traffic Safety Admin., 809 F. Supp. 148, 150 (D.D.C. 1993) (requester's function
as "significant consumer rights advocate" does not imply right to "take over the
functions of NHTSA").  

      NARFE, 879 F.2d at 879; see also Retired Officers Ass'n v. Department of163

the Navy, No. 88-2054, slip op. at 3-4 (D.D.C. May 14, 1990) (names and home
addresses of retired military officers exempt); cf. Reed v. NLRB, 927 F.2d 1249,
1251-52 (D.C. Cir. 1991) (categorically protecting "Excelsior" list [names and
addresses of employees eligible to vote in union representation elections]). 

      See 5 C.F.R. § 293.311 (1997); see also FOIA Update, Summer 1986, at 3.  164
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Because agencies may neither distinguish between requesters nor limit the
use to which disclosed information is put, an analysis of the consequences of
disclosure of a mailing list cannot turn on the identity or purpose of the request-
er.   Thus, it was found to be irrelevant by the Supreme Court in Bibles v.160

Oregon Natural Desert Ass'n that the requester's purpose was to use the Bureau of
Land Management mailing list to send information reflecting another viewpoint
to people who had received newsletters reflecting the government's viewpoint.  161

In NARFE, it was found to be irrelevant that the requester's purpose was to use
the list of federal retirees to aid in its lobbying efforts on behalf of those retir-
ees.   Although stopping short of creating a nondisclosure category encom-162

passing all mailing lists, the D.C. Circuit in NARFE did hold that mailing lists
consisting of names and home addresses of federal annuitants are categorically
withholdable under Exemption 6.   (See discussion of "derivative use" public163

benefit under Exemption 6, Factoring in the Public Interest, above.)

Another area which merits particular discussion is the applicability of Ex-
emption 6 to requests for information about civilian and military federal employ-
ees.  Generally, civilian employees' names, present and past position titles,
grades, salaries and duty stations are releasable as no viable privacy interest exists
in such data.   The Justice Department recommends the release of additional164

items, particularly those relating to professional qualifications for federal employ-
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      See FOIA Update, Sept. 1982, at 3; see also Core v. United States Postal165

Serv., 730 F.2d 946, 948 (4th Cir. 1984) (qualifications of successful federal
applicants); Samble v. United States Dep't of Commerce, No. 1:92-225, slip op. at
11 (S.D. Ga. Sept. 22, 1994) (far-reaching decision requiring disclosure of
successful job applicant's "undergraduate grades; private sector performance
awards; foreign language abilities; and his answers to questions concerning prior
firings, etc., convictions, delinquencies on federal debt, and pending charges
against him"); Associated Gen. Contractors, Inc. v. EPA, 488 F. Supp. 861, 863
(D. Nev. 1980) (education, former employment, academic achievements, and
employee qualifications).  

      Army Reg. 340-21, ¶ 3-3a(1), 5 July 1985.  166

      See Hudson v. Department of the Army, No. 86-1114, slip op. at 8-9167

(D.D.C. Jan. 29, 1987) (finding threat of terrorism creates privacy interest in
names, ranks, and addresses of Army personnel stationed in Europe, Middle East,
and Africa), aff'd, 926 F.2d 1215 (D.C. Cir. 1991) (unpublished table decision);
Falzone v. Department of the Navy, No. 85-3862, slip op. at 2-3 (D.D.C. Nov. 21,
1986) (finding same with respect to names and addresses of naval officers serving
overseas or in classified, sensitive, or readily deployable
positions); see also Army Reg. 25-55, ¶ 3-200, No. 6(b), 14 May 1997 (providing
for withholding of the names and duty addresses of military personnel assigned to
units that are "sensitive, routinely deployable or stationed in foreign territories").

      See Hopkins v. Department of the Navy, No. 84-1868, slip op. at 4 (D.D.C.168

Feb. 5, 1985) (ordering disclosure of "names, ranks and official duty stations of
servicemen stationed at Quantico" to life insurance salesman); Jafari v.
Department of the Navy, 3 Gov't Disclosure Serv. (P-H) ¶ 83,250, at 84,014 (E.D.
Va. May 11, 1983) (finding no privacy interest in "duty status" or attendance rec-
ords of reserve military personnel) (Privacy Act "wrongful disclosure" suit), aff'd
on other grounds, 728 F.2d 247 (4th Cir. 1984).  

      See New England Apple Council v. Donovan, 725 F.2d 139, 142-44 (1st169

Cir. 1984) (protecting identities of nonsupervisory IG investigators who partici-
pated in grand jury investigation of requester) (Exemption 7(C)); Lesar v. United

(continued...)

- 267 -

ment.   By regulation, the Department of the Army discloses the name, rank,165

date of rank, gross salary, duty assignments, office telephone number, source of
commission, promotion sequence number, awards and decorations, educational
level, and duty status of most of its military personnel.   166

Certain military personnel, though, are properly afforded greater privacy
protection than other servicemen and nonmilitary employees.  Courts have found
that because of the threat of terrorism, servicemen stationed outside the United
States have a greater expectation of privacy.   Courts have, however, ordered the167

release of names of military personnel stationed in the United States.   In168

addition, certain other federal employees such as law enforcement personnel and
Internal Revenue Service employees possess, by virtue of the nature of their
work, protectible privacy interests in their identities and work addresses.   (See169
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States Dep't of Justice, 636 F.2d 472, 487-88 (D.C. Cir. 1980) (protecting
identities of FBI agents) (Exemption 7(C)); Lampkin v. IRS, No. 1:96-138, 1997
U.S. Dist. LEXIS 2702, at **5-6 (W.D.N.C. Feb. 24, 1997) (protecting identities
of IRS employees who, by nature of employment, are subject to harassment and
annoyance) (Exemption 7(C)); see also FOIA Update, Summer 1986, at 3-4.  

      See, e.g., American Fed'n of Gov't Employees v. United States, 712 F.2d170

931, 932-33 (4th Cir. 1983) (employees' home addresses); Barvick v. Cisneros,
941 F. Supp. 1015, 1020-21 (D. Kan. 1996) (personal information such as home
addresses and telephone numbers, social security numbers, dates of birth,
insurance and retirement information, reasons for leaving prior employment, and
performance appraisals); Plain Dealer Publ'g Co. v. United States Dep't of Labor,
471 F. Supp. 1023, 1028-30 (D.D.C. 1979) (medical, personnel, and related
documents of employees filing claims under Federal Employees Compensation
Act); Information Acquisition Corp. v. Department of Justice, 444 F. Supp. 458,
463-64 (D.D.C. 1978) ("core" personal information such as marital status and
college grades).  But see Washington Post, 690 F.2d at 258-65 (personal financial
information required for appointment as HHS scientific consultant not exempt
when balanced against need for oversight of awarding of government grants);
Husek v. IRS, No. 90-CV-923, slip op. at 1 (N.D.N.Y. Aug. 16, 1991)
(citizenship, date of birth, educational background, and veteran's preference of
federal employees not exempt), aff'd, 956 F.2d 1161 (2d Cir. 1992) (unpublished
table decision).  
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Exemption 2, above, and Exemption 7(C), below.) 

Purely personal details pertaining to government employees are protectible
under Exemption 6.   Indeed, courts generally have recognized the sensitivity of170

information contained in personnel-related files and have accorded 
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      See, e.g., Ripskis, 746 F.2d at 3-4 (names and identifying data contained on171

evaluation forms of HUD employees who received outstanding performance
ratings); Resendez v. Runyon, No. 94-434F, slip op. at 6-7 (W.D. Tex. Aug. 11,
1995) (names of applicants for supervisory training who have not yet been
accepted or rejected); McLeod v. United States Coast Guard, No. 94-1924, slip
op. at 8-10 (D.D.C. July 25, 1995) (Coast Guard officer's evaluation report),
summary affirmance granted, No. 96-5071, 1997 U.S. App. LEXIS 6000 (D.C.
Cir. Feb. 10, 1997); Putnam v. United States Dep't of Justice, 873 F. Supp. 705,
712-13 (D.D.C. 1995) (names of FBI employees mentioned in "circumstances
outside of their official duties," such as attending training classes and as job
applicants); Gilbey v. Department of the Interior, No. 89-801, slip op. at 3-4
(D.D.C. Oct. 22, 1990) (United States Park Police officer's job performance
evaluations); Tannehill v. Department of the Air Force, No. 87-1335, slip op. at
4-5 (D.D.C. Feb. 4, 1988) (identities of, and reasons why, Air Force officers not
eligible for reassignment); Ferri v. United States Dep't of Justice, 573 F. Supp.
852, 862-63 (W.D. Pa. 1983) (FBI background investigation of Assistant U.S. At-
torney); Rosenfeld v. HHS, 3 Gov't Disclosure Serv. (P-H) ¶ 83,082, at 83,617
(D.D.C. Jan. 31, 1983) (names of those on proposed reduction-in-force list), aff'd
on other grounds, No. 83-1341 (D.C. Cir. Nov. 11, 1983); Dubin v. Department
of the Treasury, 555 F. Supp. 408, 412 (N.D. Ga. 1981) (studies of supervisors'
performance and recommendations for performance awards), aff'd, 697 F.2d 1093
(11th Cir. 1983) (unpublished table decision); Information Acquisition Corp. v.
United States Dep't of Justice, 3 Gov't Disclosure Serv. (P-H) ¶ 83,149, at 83,782-
83 (D.D.C. Dec. 14, 1981) (FBI background investigation concerning federal
judicial appointment); Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150,
167-69 (D.D.C. 1976) (job performance evaluations, reasons for termination, and
affirmative action program reports), aff'd on other grounds sub nom. National
Org. for Women v. Social Sec. Admin., 736 F.2d 727 (D.C. Cir. 1984); cf.
Professional Review Org., Inc. v. HHS, 607 F. Supp. 423, 427 (D.D.C. 1985)
(resume data of proposed staff of government contract bidder).  

      See Core, 730 F.2d at 948-49 (protecting identities and qualifications of un-172

successful applicants for federal employment); Barvick, 941 F. Supp. at 1021-22
(protecting all information about unsuccessful federal job applicants because any
information about members of "select group" that applies for such jobs could
identify them); Voinche v. FBI, 940 F. Supp. 323, 329-30 (D.D.C. 1996)
(protecting identities of possible candidates for Supreme Court vacancies), aff'd
per curiam, No. 96-5304, 1997 U.S. App. LEXIS 19089 (D.C. Cir. June 19,
1997), petition for cert. filed, 66 U.S.L.W. 3178 (U.S. Sept. 2, 1997) (No. 97-
383); Putnam, 873 F. Supp. at 712-13 (identities of FBI personnel who were job
candidates); Samble, No. 1:92-225, slip op. at 9-10 (S.D. Ga. Sept. 22, 1994)
(information regarding unsuccessful job applicants); Holland v. CIA, No. 91-
1233, slip op. at 26-29 (D.D.C. Aug. 31, 1992) (protecting identity of person not
selected as CIA General Counsel); Commodity News Serv. v. Farm Credit
Admin., No. 88-3146, slip op. at 6-8 (D.D.C. July 31, 1989) (protecting identity

(continued...)
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protection to the personal details of a federal employee's service.   In addition,171

the identities of persons who apply but are not selected for federal government
employment may be protected.   Even suggestions submitted to an Em172
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of person not selected as receiver of failed bank).  

      See Matthews v. United States Postal Serv., No. 92-1208-CV-W-8, slip op.173

at 5 (W.D. Mo. Apr. 15, 1994).   

      See, e.g., Stern v. FBI, 737 F.2d 84, 94 (D.C. Cir. 1984) (protecting174

identities of mid-level employees censured for negligence, but requiring disclo-
sure of identity of high-level employee found guilty of serious, intentional mis-
conduct) (Exemption 7(C)); Chamberlain v. Kurtz, 589 F.2d 827, 841-42 (5th Cir.
1979) (names of disciplined IRS agents); Lurie v. Department of the Army, 970
F. Supp. 19, 40 (D.D.C. 1997) (protecting identities of HIV researchers who
played minor role in possible scientific misconduct); McLeod v. Pena, No. 94-
1924, slip op. at 4-6 (D.D.C. Feb. 9, 1996) (investigation of Coast Guard officer
for alleged use of government resources for personal religious activities)
(Exemption 7(C)), summary affirmance granted sub nom. McLeod v. United
States Coast Guard, No. 96-5071, 1997 U.S. App. LEXIS 6000 (D.C. Cir. Feb.
10, 1997); Atkin v. EEOC, No. 91-2508, slip op. at 30-36 (D.N.J. July 14, 1993)
(Inspector General's investigation of low-level employees of EEOC) (Exemption
7(C)); Cotton v. Adams, 798 F. Supp. 22, 25-28 (D.D.C. 1992) (report of In-
spector General's investigation of low-level employees of Smithsonian Institution
museum shops); Schonberger v. National Transp. Safety Bd., 508 F. Supp. 941,
944-45 (D.D.C. 1981) (results of complaint by employee against supervisor),
aff'd, 672 F.2d 896 (D.C. Cir. 1981) (unpublished table decision); Iglesias v. CIA,
525 F. Supp. 547, 561 (D.D.C. 1981) (agency attorney's response to Office of
Professional Responsibility misconduct allegations); see also McCutchen v. HHS,
30 F.3d 183, 187-89 (D.C. Cir. 1994) (protecting identities of both federally and
privately employed scientists investigated for possible scientific misconduct) (Ex-
emption 7(C)); cf. Heller v. United States Marshals Serv., 655 F. Supp. 1088,
1091 (D.D.C. 1987) ("extremely strong interest" in protecting privacy of indiv-
idual who cooperated with internal investigation of possible criminal activity by
fellow employees).  But see Gannett River States Publ'g Corp. v. Bureau of the
Nat'l Guard, No. J91-455, slip op. at 12-14 (S.D. Miss. Mar. 2, 1992) (given
previous disclosure of investigative report of helocasting accident, disclosure of
actual discipline received would result in "insignificant burden" on soldiers'
privacy interests). 

      906 F.2d 779, 782 (D.C. Cir. 1990) (upholding FBI's refusal to confirm or175

deny existence of letters of reprimand or suspension for alleged misconduct by
(continued...)
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ployee Suggestion Program may be withheld to protect employees with whom the
suggestions are identifiable from the embarrassment that might occur from
disclosure.173

Similarly, the courts customarily have extended protection to the identities
of mid- and low-level federal employees accused of misconduct, as well as to the
details and results of any internal investigations into such allegations of
impropriety.   The D.C. Circuit has reaffirmed this position in Dunkelberger v.174

Department of Justice.   It made very clear in Dunkelberger that, even post-Re-175
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undercover agent) (Exemption 7(C)).  

      Id. at 781; see also Beck v. Department of Justice, 997 F.2d 1489, 1494176

(D.C. Cir. 1993) (upholding agency's refusal to either confirm or deny existence
of records concerning alleged wrongdoing of named DEA agents); Hunt v. FBI,
972 F.2d 286, 288-90 (9th Cir. 1992) (protecting contents of investigative file of
nonsupervisory FBI agent accused of unsubstantiated misconduct) (Exemption
7(C)); Early v. Office of Prof'l Responsibility, No. 95-0254, slip op. at 2-3
(D.D.C. Apr. 30, 1996) (upholding Office of Professional Responsibility's refusal
to confirm or deny existence of complaints or investigations concerning
performance of professional duties of one United States district court judge and
two Assistant United States Attorneys) (Exemption 7(C)), summary affirmance
granted, No. 96-5136, 1997 WL 195523 (D.C. Cir. Mar. 31, 1997). 

      See, e.g., Sims v. CIA, 642 F.2d 562, 574 (D.C. Cir. 1980) (names of177

persons who conducted scientific and behavioral research under contracts with or
funded by CIA); Board of Trade v. Commodity Futures Trading Comm'n, 627
F.2d 392, 399-400 (D.C. Cir. 1980) (identities of trade sources who supplied
information to CFTC); Cohen v. EPA, 575 F. Supp. 425, 430 (D.D.C. 1983)
(names of suspected EPA "Superfund" violators) (Exemption 7(C)); Stern v.
SBA, 516 F. Supp. 145, 149 (D.D.C. 1980) (names of agency personnel accused
of discriminatory practices).  

      Schell v. HHS, 843 F.2d 933, 939 (6th Cir. 1988); see also Kurzon v. HHS,178

649 F.2d 65, 69 (1st Cir. 1981) (disclosure of names and addresses of
unsuccessful grant applicants to National Cancer Institute); Lawyers Comm. for
Human Rights v. INS, 721 F. Supp. 552, 569 (S.D.N.Y. 1989) ("disclosure [of
names of State Department's officers and staff members involved in highly pub-
licized case] merely establishes State [Department] employees' professional rela-
tionships or associates these employees with agency business").  
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porters Committee, the D.C. Circuit's decision in Stern v. FBI remains solid guid-
ance for the balancing of the privacy interests of federal employees accused of
wrongdoing against the public interest in shedding light on agency activities.   176

In the early 1980's, a peculiar line of cases began to develop within the
D.C. Circuit regarding the professional or business conduct of an individual. 
Specifically, the courts began to require the disclosure of information concerning
an individual's business dealings with the federal government; indeed, even
embarrassing information, if related to an individual's professional life, was
subject to disclosure.   Similarly, the Court of Appeals for the Sixth Circuit has177

suggested that the disclosure of a document prepared by a government employee
during the course of his employment "will not constitute a clearly unwarranted
invasion of personal privacy simply because it would invite a negative reaction or
cause embarrassment in the sense that a position is thought by others to be wrong
or inadequate."   178

Although in five later cases the D.C. Circuit reached firm nondisclosure de-
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      Beck, 997 F.2d at 1492 (when no evidence of wrongdoing exists, there is179

"no public interest to be balanced against the two [DEA] agents' obvious interest
in the continued confidentiality of their personnel records"); Dunkelberger, 906
F.2d at 781-82 (recognizing that FBI agent has privacy interest in protecting his
employment records against public disclosure); Carter, 830 F.2d at 391-92
(withholding identities of private-sector attorneys subject to Patent and Trade-
mark Office disciplinary investigations); Stern, 737 F.2d at 91 (federal employees
have privacy interest in information about their employment); Ripskis, 746 F.2d
at 3-4 ("substantial privacy interests" in performance appraisals of federal
employees); see also Professional Review Org., 607 F. Supp. at 427 (finding
protectible privacy interests in resumes of professional staff of successful govern-
ment contract applicant sought by unsuccessful bidder); Hemenway, 601 F. Supp.
at 1006 (citizenship information on journalists accredited to attend press briefings
held protectible).  But see Washington Post Co. v. United States Dep't of Justice,
863 F.2d 96, 100-01 (D.C. Cir. 1988) (information relating to business judgments
and decisions made during development of pharmaceutical not protectible under
Exemption 7(C)).   

      McCutchen, 30 F.3d at 187-88 (quoting Washington Post, 863 F.2d at 100). 180

      See id.   181

      See 489 U.S. at 774 (information concerning a defense contractor, if such182

exists, would reveal nothing directly about the behavior of the Congressman with
whom he allegedly dealt or about the conduct of the Department of Defense in
awarding contracts to his company); accord Halloran v. VA, 874 F.2d 315, 324
(5th Cir. 1989) (public interest in learning about VA's relationship with its
contractor is served by release of documents with redactions of identities of
company employees suspected of fraud).  But cf. Commodity News Serv. v. Farm
Credit Admin., No. 88-3146, slip op. at 4-5 (D.D.C. July 31, 1989) (personal
resume of appointed receiver of failed bank not protectible under Exemption 6).    

      See 5 U.S.C. § 552(b) (1994) (sentence immediately following exemp-183

(continued...)
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cisions, with no discussion of this consideration at all,  it has now clarified that179

any such lack of privacy an individual has in his business dealings applies only to
purely "`business judgments and relationships.'"   An individual has a very180

strong interest, however, in allegations of wrongdoing or in the fact that he or she
was a target of a law enforcement investigation, even when the alleged
wrongdoing occurred in the course of the individual's professional activities.  181

Moreover, under Reporters Committee, an individual doing business with the
federal government certainly may have some protectible privacy interest, and
such dealings with the government do not alone necessarily implicate a public
interest that furthers the purpose of the FOIA.182

In applying Exemption 6, it must be remembered that all reasonably seg-
regable, nonexempt portions of requested records must be released.   For ex-183
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tions); see, e.g., Patterson v. IRS, 56 F.3d 832, 838-40 (7th Cir. 1995) (agency not
entitled to withhold entire document under Exemption 6 if only "portions" are
exempt); Krikorian v. Department of State, 984 F.2d 461, 466-67 (D.C. Cir.
1993) ("`The "segregability" requirement applies to all documents and all
exemptions in the FOIA.'" (quoting Center for Auto Safety v. EPA, 731
F.2d 16, 21 (D.C. Cir. 1984))) (Exemptions 1, 3, and 5); see also FOIA Update,
Summer/Fall 1993, at 11-12 ("OIP Guidance:  The `Reasonable Segregation'
Obligation").   

      425 U.S. at 380-81; see also FOIA Update, Winter 1986, at 6; cf. Ripskis,184

746 F.2d at 4 (agency voluntarily released outstanding performance rating forms
with identifying information deleted); Church of Scientology v. IRS, 816 F. Supp.
1138, 1160 (W.D. Tex. 1993) (agency ordered to protect employees' privacy in
handwriting by typing records at requester's expense).  

      See L&C Marine Transp., Ltd. v. United States, 740 F.2d 919, 923 (11th185

Cir. 1984) (Exemption 7(C)); cf. United States Dep't of State v. Ray, 502 U.S.
164, 175-76 (1991) (de minimis privacy invasion from release of personal infor-
mation about unidentified person becomes significant when information is linked
to particular individual). 

      See Arieff v. United States Dep't of the Navy, 712 F.2d 1462, 1468-69186

(D.C. Cir. 1983); cf. Minntech Corp. v. HHS, No. 92-2720, slip op. at 5 (D.D.C.
Nov. 17, 1993) (FDA studies concerning mortality rates and use of kidney
dialyzers ordered released with names, addresses, places of birth, and last four
digits of social security numbers deleted); Frets v. Department of Transp., No. 88-
404-W-9, slip op. at 9 (W.D. Mo. Dec. 14, 1989) (urinalysis reports of air traffic
controllers ordered disclosed with identities deleted).

      See Chamberlain v. Kurtz, 589 F.2d at 841-42; cf. Senate of P.R. v. De-187

partment of Justice, No. 84-1829, slip op. at 23 (D.D.C. Aug. 24, 1993) (infor-
mation concerning cooperating inmate released after redaction of identifying de-
tails).
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ample, in Department of the Air Force v. Rose, the Supreme Court ordered the re-
lease of case summaries of disciplinary proceedings, provided that personal iden-
tifying information was deleted.   Likewise, circuit courts of appeals have184

upheld the nondisclosure of the names and identifying information of employee-
witnesses when disclosure would link each witness to a particular previously
disclosed statement,  have ordered the disclosure of computerized lists of num-185

bers and types of drugs routinely ordered by the congressional pharmacy after
deletion of any item identifiable to a specific individual,  and have ordered the186

disclosure of documents concerning disciplined IRS employees, provided that all
names and other identifying information were deleted.187

Nevertheless, in some situations the deletion of personal identifying infor-
mation may not be adequate to provide necessary privacy protection.  It is sig-
nificant in this regard that in Department of the Air Force v. Rose, the Supreme
Court specifically admonished that if it were determined on remand that the dele-
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      425 U.S. at 381.  188

      Norwood v. FAA, 993 F.2d 570, 575 (6th Cir. 1993), modified, No. 92-189

5820 (6th Cir. July 9, 1993), reh'g denied (6th Cir. Aug. 12, 1993).

      Norwood v. FAA, No. 92-5820, slip op. at 1 (6th Cir. July 9, 1993).190

      Manos v. United States Dep't of the Air Force, No. C-92-3986, slip op. at 2-191

5 (N.D. Cal. Mar. 24, 1993), reconsideration denied (N.D. Cal. Apr. 9, 1993),
stay of disclosure order denied, No. 93-15672 (9th Cir. Apr. 28, 1993).  

      Id. at 3; cf. Heat & Frost Insulators & Asbestos Workers, Local 16 v.192

United States Dep't of the Air Force, No. S92-2177, slip op. at 2-4 (E.D. Cal. Oct.
4, 1993) (certified payroll records ordered released--with names, addresses, social
security numbers, race, and gender deleted--even though number of char-
acteristics revealed and small number of workers would make it likely that
knowledgeable person could identify workers).    
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tions of personal references were not sufficient to safeguard privacy, the sum-
maries of disciplinary hearings should not be released.   188

Despite the admonition of the Supreme Court in Rose, though, two courts
in 1993 permitted redaction only of information that directly identifies the in-
dividuals to whom it pertains.  In ordering the disclosure of information pertain-
ing to air traffic controllers who were reinstated in their jobs shortly after their
1982 strike, the Sixth Circuit held that only items that "by themselves" would
identify the individual--names, present and pre-removal locations, and social
security numbers--could be withheld.   It later modified its opinion to state that,189

although there might be instances in which an agency could justify the
withholding of "information other than `those items which "by themselves" would
identify the individuals,'" the FAA in this case had "made no such particularized
effort, relying generally on the claim that `fragments of information' might be
able to be pieced together into an identifiable set of circumstances."   Similarly,190

the District Court for the Northern District of California ordered the disclosure of
application packages for candidates for an Air Force graduate degree program
with the redaction of only the applicants' names, addresses and social security
numbers.   Although the packets regularly contained detailed descriptions of the191

applicants' education, careers, projects and achievements, the court concluded
that it could not "discern how there is anything more than a `mere possibility' that
[plaintiff] or others will be able to discern to which particular applicant each
redacted application corresponds."192

The majority of courts, however, take a broader view of the redaction
process.  For example, to protect those persons who were the subjects of disci-
plinary actions which were later dismissed, the D.C. Circuit has upheld the
nondisclosure of public information contained in such disciplinary files when the
redaction of personal information would not be adequate to protect the privacy of
the subjects because the requester could easily obtain and compare unredacted
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      Carter, 830 F.2d at 391; see also, e.g., Marzen v. HHS, 825 F.2d 1148,193

1152 (7th Cir. 1987) (redaction of "identifying characteristics" would not protect
privacy of deceased infant's family because others could ascertain identity and
"would learn the intimate details connected with the family's ordeal").  

      Accord Attorney General's Memorandum for Heads of Departments and194

Agencies regarding the Freedom of Information Act (Oct. 4, 1993), reprinted in
FOIA Update, Summer/Fall 1993, at 4-5 (establishing "foreseeable harm" stand-
ard governing use of FOIA exemptions); FOIA Update, Spring 1994, at 3.

      See, e.g., Alirez v. NLRB, 676 F.2d 423, 428 (10th Cir. 1982) (mere195

deletion of names and other identifying data concerning small group of co-
workers inadequate to protect them from embarrassment or reprisals because
requester could still possibly identify individuals) (Exemption 7(C)); McLeod,
No. 94-1924, slip op. at 6 (D.D.C. Feb. 9, 1996) (redaction of investigative
memoranda and witness statements would not protect privacy when "community
of possible witnesses and investigators is very small"--8 officers and 20 enlisted
personnel) (Exemption 7(C)); Barvick, 941 F. Supp. at 1021-22 (protecting all
information about unsuccessful federal job applicants because any information
about members of "select group" that applies for such job could identify them);
Ortiz v. HHS, 874 F. Supp. 570, 573-75 (S.D.N.Y.) (factors such as typestyle,
grammar, syntax, language usage, writing style, and mention of facts "that would
reasonably be known only by a few persons" could lead to identification of author
if anonymous letter were released) (Exemptions 7(C) and 7(D)), aff'd on
Exemption 7(D) grounds, 70 F.3d 729 (2d Cir. 1995), cert. denied, 116 S. Ct.
1422 (1996); Harry v. Department of the Army, No. 92-1654, slip op. at 9
(D.D.C. Sept. 13, 1993) (redaction of ROTC personnel records impossible
because "intimate character" of ROTC corps at requester's university would make
records recognizable to him); Frets, No. 88-404-W-9, slip op. at 7 (W.D. Mo.
Dec. 14, 1989) (disclosure of handwritten statements would identify those who
came forward with information concerning drug use by air traffic controllers even
if names redacted); cf. Schulte v. VA, No. 86-6251, slip op. at 11 (S.D. Fla. Feb.
2, 1996) (disclosure of mortality data for cardiac surgery programs compiled by
VA as part of medical quality assurance program would identify head cardiac
surgeon at VA facilities with only one attending head surgeon) (Exemption 3 (38
U.S.C. § 5705 (1994))).  

      Cappabianca v. Commissioner, United States Customs Serv., 847 F. Supp.196

1558, 1565 (M.D. Fla. 1994).  

- 274 -

copies of the documents from public sources.   The key consideration should be193

whether the information in question can be disclosed without foreseeably harming
the privacy interests of the individual involved.   When the information in194

question concerns a small group of individuals who are known to each other and
easily identifiable from the details contained in the information, redaction might
not adequately protect privacy interests.   A determination of what constitutes195

identifying information requires both an objective analysis and an analysis "from
the vantage point of those familiar with the mentioned individuals."   Of course,196

when a FOIA request is by its very terms limited to privacy-sensitive information
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      See, e.g., Hunt, 972 F.2d at 288 ("public availability" of accused FBI197

agent's name does not defeat privacy protection and "would make redactions of
[the agent's name in] the file a pointless exercise"); Cotton, 798 F. Supp. at 27
(releasing any portion of documents would "abrogate the privacy interests" when
request is for documents pertaining to two named individuals); Schonberger, 508
F. Supp. at 945 (no segregation possible when request was for one employee's
file).  

      See, e.g., Dunkelberger, 906 F.2d at 782; Antonelli v. FBI, 721 F.2d 615,198

617-19 (7th Cir. 1983); see also FOIA Update, Winter 1986, at 3.  

      See FOIA Update, Spring 1986, at 2.  199

      See Beck, 997 F.2d at 1493 (refusing to confirm or deny existence of200

disciplinary records pertaining to named DEA agents) (Exemptions 6 and 7(C));
Dunkelberger, 906 F.2d at 782 (refusal to confirm or deny existence of letter of
reprimand or suspension of FBI agent) (Exemption 7(C)); Early, No. 95-0254,
slip op. at 2-3 (D.D.C. Apr. 30, 1996) (upholding Office of Professional Re-
sponsibility's refusal to confirm or deny existence of complaints or investigations

(continued...)
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pertaining to an identified or identifiable individual, redaction is not possible.   197

When a request is focused on records concerning an identifiable individual
and the records are of a particularly sensitive nature, it may be necessary to go a
step further than withholding in full without segregation:  It may be necessary to
follow special "Glomarization" procedures to protect the "targeted" individual's
privacy.  (See discussion of the use and origin of the "Glomar" response under
Exemption 1, In Camera Submissions, above.)  If a request is formulated in such
a way that even acknowledgment of the existence of responsive records would
cause harm, then the subject's privacy can be protected only by refusing to
confirm or deny that responsive records exist.  This special procedure is a widely
accepted method of protecting, for example, even the mere mention of a person in
law enforcement records.   (For a more detailed explanation of such privacy198

"Glomarization," see the discussion of Exemption 7(C), below.)  

This procedure is equally applicable to protect an individual's privacy in-
terest in sensitive non-law enforcement records.   For example, many agencies199

maintain an Employee Assistance Program for their employees, operating it on a
confidential basis in which privacy is assured.  An agency would release neither a
list of the employees who participate in such a program nor any other information
concerning the program without redacting the names of participants.  Logically,
then, in responding to a request for any employee assistance counseling records
pertaining to a named employee, the agency could protect the privacy of that indi-
vidual only by refusing to confirm or deny the existence of responsive records.

Similarly, the "Glomarization" approach would be appropriate in respond-
ing to a request targeting such matters as a particular citizen's welfare records or
the disciplinary records of an employee accused of relatively minor miscon-
duct.   Generally, this approach is proper whenever mere acknowledgment of200
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concerning performance of professional duties of one United States district court
judge and two Assistant United States Attorneys) (Exemption 7(C)); Cotton, 798
F. Supp. at 26 n.8 (suggesting that "the better course would have been for the
Government to refuse to confirm or deny the existence of responsive materials");
Ray v. United States Dep't of Justice, 778 F. Supp. 1212, 1213-15 (S.D. Fla.
1991) (upholding INS's refusal to confirm or deny existence of investigative
records concerning INS officer) (Exemptions 6 and 7(C)).  

      See FOIA Update, Spring 1986, at 2; see also Ray v. United States Dep't of201

Justice, 558 F. Supp. 226, 228 (D.D.C. 1982) (dicta) (upholding agency's refusal
to confirm or deny existence of records pertaining to plaintiff's former attorney),
aff'd, 720 F.2d 216 (D.C. Cir. 1983) (unpublished table decision). 

      See FOIA Update, Winter 1986, at 3.  202

      See id.  203

      5 U.S.C. § 552(b)(7) (1994), as amended by Electronic Freedom of Infor-1

mation Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997).
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the existence of records would be tantamount to disclosing an actual record the
disclosure of which "would constitute a clearly unwarranted invasion of personal
privacy."   It must be remembered, however, that this response is effective only201

so long as it is given consistently for a distinct category of requests.   If it were202

to become known that an agency gave a "Glomar" response only when records do
exist and gave a "no records" response otherwise, then the purpose of this special
approach would be defeated.203

EXEMPTION 7

Exemption 7 of the FOIA, as amended, protects from disclosure "records or
information compiled for law enforcement purposes, but only to the extent that
the production of such law enforcement records or information (A) could rea-
sonably be expected to interfere with enforcement proceedings, (B) would de-
prive a person of a right to a fair trial or an impartial adjudication, (C) could rea-
sonably be expected to constitute an unwarranted invasion of personal privacy,
(D) could reasonably be expected to disclose the identity of a confidential source,
including a State, local, or foreign agency or authority or any private institution
which furnished information on a confidential basis, and, in the case of a record
or information compiled by a criminal law enforcement authority in the course of
a criminal investigation, or by an agency conducting a lawful national security
intelligence investigation, information furnished by a confidential source, (E)
would disclose techniques and procedures for law enforcement investigations or
prosecutions, or would disclose guidelines for law enforcement investigations or
prosecutions if such disclosure could reasonably be expected to risk circumven-
tion of the law, or (F) could reasonably be expected to endanger the life or
physical safety of any individual."   1
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      Pub. L. No. 90-23, 81 Stat. 54, 55 (1967) (subsequently amended). 2

      See, e.g., Weisberg v. United States Dep't of Justice, 489 F.2d 1195, 1198-3

1202 (D.C. Cir. 1973).

      Pub. L. No. 93-502, 88 Stat. 1561, 1563 (1974) (subsequently amended). 4

      See FBI v. Abramson, 456 U.S. 615, 622 (1982).  5

      Freedom of Information Reform Act of 1986, Pub. L. No. 99-570, 6

§ 1802, 100 Stat. 3207, 3207-48; see United States Dep't of Justice v. Reporters
Comm. for Freedom of the Press, 489 U.S. 749, 756 n.9 (1989) (shift from
"would constitute" standard to "could reasonably be expected to constitute"
standard "represents a congressional effort to ease considerably a Federal law
enforcement agency's burden in invoking [Exemption 7]"); Hopkinson v. Shillin-
ger, 866 F.2d 1185, 1222 n.27 (10th Cir. 1989) ("The 1986 amendment broadened
the scope of exemption 7's threshold requirement . . . ."); Washington Post Co. v.
United States Dep't of Justice, No. 84-3581, slip op. at 22 (D.D.C. Sept. 25, 1987)
(magistrate's recommendation) (holding that record created by nongovernmental
entity independent of Department's investigation but later compiled for that
investigation satisfied threshold of Exemption 7 as "broadened" by 1986 amend-
ments and noting that an "[a]gency's burden of proof in this threshold test has
been lightened considerably"), adopted (D.D.C. Dec. 15, 1987), rev'd in part on
other grounds & remanded, 863 F.2d 96 (D.C. Cir. 1988).  

      § 1802, 100 Stat. at 3207-48.7
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As originally enacted, this exemption permitted the withholding of "inves-
tigatory files compiled for law enforcement purposes except to the extent avail-
able by law to a party other than an agency."   As such, it was consistently con-2

strued to exempt all material contained in an investigatory file, regardless of the
status of the underlying investigation or the nature of the documents requested.  3

In 1974, Congress rejected the application of a "blanket" exemption for
investigatory files and narrowed the scope of Exemption 7 by requiring that with-
holding be justified by one of six specified types of harm.   Under this revised4

Exemption 7 structure, an analysis of whether a record was protected by this
exemption involved two steps:  First, the record had to qualify as an "investi-
gatory record compiled for law enforcement purposes"; second, its disclosure had
to be found to threaten one of the enumerated harms of Exemption 7's six sub-
parts.   5

In 1986, Congress amended Exemption 7 once again, retaining its basic
structure as established by the 1974 FOIA amendments, but significantly broad-
ening the protection given to law enforcement records virtually throughout the
exemption and its subparts.   The Freedom of Information Reform Act of 19866

modified the threshold requirement of Exemption 7 in several distinct respects;  it
deleted the word "investigatory" and added the words "or information," such that
Exemption 7 protections are now potentially available to all "records or infor-
mation compiled for law enforcement purposes."   And, except for Exemption7

7(B) and part of Exemption 7(E), it altered the requirement that an agency
demonstrate that disclosure "would" cause the harm each subsection seeks to pre-
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      Id.; see Attorney General's Memorandum on the 1986 Amendments to the8

Freedom of Information Act 9-13 (Dec. 1987) [hereinafter Attorney General's
1986 Amendments Memorandum].  

      Attorney General's 1986 Amendments Memorandum at 5.  9

      S. Rep. No. 98-221, at 23 (1983).  10

      See id. 11

      See id.; see also, e.g., Exner v. United States Dep't of Justice, 902 F. Supp.12

240, 242 & n.3 (D.D.C. 1995) (explaining that documents compiled in course of
FBI investigation into "underworld/criminal activities" involving federal anti-
racketeering statutes "clearly constitute records or information compiled for law
enforcement purposes" even if "a copy of the documents might also be found in a
non-law enforcement file"), appeal dismissed, No. 95-5411, 1997 WL 68352
(D.C. Cir. Jan. 15, 1997); Avondale Indus. v. NLRB, No. 94-30729, 1996 WL
420194, at *7 (5th Cir. July 25, 1996) (finding no evidence in record or in case
law that union "voting lists were, in any way, compiled for a law enforcement
purpose"); cf. Reed v. NLRB, 927 F.2d 1249, 1252 (D.C. Cir. 1991) (expressing
skepticism of government's alternative argument that lists of eligible voters in
union representative election were compiled for law enforcement purposes).

      456 U.S. at 626.    13
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vent, to the lesser standard that disclosure "could reasonably be expected to"
cause the specified harm.   8

The most technical of these language modifications was the expansion of
the exemption to cover "information" compiled for law enforcement purposes. 
This modification, by its terms, permits Exemption 7 to apply not only to compil-
ations of information as they are preserved in particular records requested, but
also to any information within the record itself, so long as that information was
compiled for law enforcement purposes.   It plainly was designed "to ensure that9

sensitive law enforcement information is protected under Exemption 7 regardless
of the particular format or record in which [it] is maintained."   It was intended to10

avoid use of any mechanical process for determining the purpose for which a
physical record was created and to instead establish a focus on the purpose for
which information contained in a record has been generated.   In making their11

determinations of threshold Exemption 7 applicability, agencies should focus on
the content and compilation purpose of each item of information involved,
regardless of the overall character of the record in which it happens to be main-
tained.   12

This amendment altering the unit of focus under Exemption 7 from a "rec-
ord" to an item of "information" built upon the approach to Exemption 7's thresh-
old that was employed by the Supreme Court in FBI v. Abramson,  in which the13

Court pragmatically focused on the "kind of information" contained in the law en-
forcement records before it.  The amendment essentially codified prior judicial
determinations that an item of information originally compiled by an agency for a
law enforcement purpose does not lose Exemption 7 protection merely because it
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      See id. at 631-32 ("We hold that information initially contained in a record14

made for law enforcement purposes continues to meet the threshold requirements
of Exemption 7 where that recorded information is reproduced or summarized in
a new document for a non-law-enforcement purpose."); Lesar v. United States
Dep't of Justice, 636 F.2d 472, 487 (D.C. Cir. 1980) (holding that documents
from review of previous FBI surveillance meet threshold); see also Assassination
Archives & Research Ctr. v. CIA, 903 F. Supp. 131, 132-33 (D.D.C. 1995)
(finding that information from criminal investigations recompiled into administra-
tive file to assist FBI in responding to Senate committee hearings "certainly
satisfies" threshold requirement), dismissed without prejudice, No. 94-0655
(D.D.C. May 31, 1996); Exner, 902 F. Supp. at 242 n.3 (protecting law enforce-
ment document even if copy is maintained in non-law enforcement file).  But cf.
Rosenfeld v. United States Dep't of Justice, 57 F.3d 803, 811 (9th Cir. 1995)
(affirming district court's refusal to apply Abramson principle to documents origi-
nally compiled for law enforcement purposes but "channelized" into non-law
enforcement files when principle raised as defense for first time in motion for
reconsideration), petition for cert. dismissed, 116 S. Ct. 833 (1996). 

      Center for Nat'l Sec. Studies v. CIA, 577 F. Supp. 584, 590 (D.D.C. 1983)15

(applying Abramson to hold duplicate copy of congressional record maintained in
agency files is not an "agency record"); see, e.g., Weinstein v. HHS, No. 97-0307,
1997 WL 573410, at *3 (D.D.C. Sept. 10, 1997) (applying Abramson to protect
sensitive information under Exemption 5); Exner, 902 F. Supp. at 242 n.3
(finding law enforcement purpose where documents compiled during FBI
investigation into "underworld" activities even if documents "might also be found
in a non-law enforcement file"); ISC Group v. DOD, No. 88-631, slip op. at 13
(D.D.C. May 22, 1989) (failing to protect investigatory report prepared by private
company expressly for agency criminal investigation pursuant to Exemption 7
"would elevate form over substance and frustrate the purpose of the exemption");
cf. In re Sealed Case, 856 F.2d 268, 271 (D.C. Cir. 1988) (explaining that law en-
forcement privilege protects testimony about contents of files which would
themselves be protected, because public interest in safeguarding ongoing inves-
tigations is identical in both situations).  

      Compare Crowell & Moring v. DOD, 703 F. Supp. 1004, 1009-10 (D.D.C.16

1989) (solicitation and contract bids protected), and Gould Inc. v. GSA, 688 F.
Supp. 688, 691 (D.D.C. 1988) (routine audit reports protected), with John Doe
Corp. v. John Doe Agency, 850 F.2d 105, 109 (2d Cir. 1988) (routine audit
reports not protected), rev'd & remanded, 493 U.S. 146 (1989), and Hatcher v.

(continued...)
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is maintained in or recompiled into a non-law enforcement record.   This14

properly places "emphasis on the contents, and not the physical format of
documents."   15

A particularly difficult "compilation" issue was put to rest by the Supreme
Court in 1990.  In resolving whether information which the government did not
initially obtain or generate for law enforcement purposes that subsequently was
compiled for a valid law enforcement purpose qualifies for Exemption 7 protec-
tion, an issue in which lower court decisions were in conflict,  the Supreme16
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     (...continued)16

United States Postal Serv., 556 F. Supp. 331, 335 (D.D.C. 1982) (routine contract
negotiation and oversight material not protected).   

      John Doe Agency v. John Doe Corp., 493 U.S. 146, 153 (1989); see also17

KTVY-TV v. United States, 919 F.2d 1465, 1469 (10th Cir. 1990) (per curiam)
(applying John Doe Agency to hold that information regarding personnel
interview conducted before investigation commenced and later recompiled for
law enforcement purposes satisfied Exemption 7 threshold); Butler v. Department
of the Air Force, 888 F. Supp. 174, 179-80, 182 (D.D.C. 1995) (Air Force
personnel background report--requested by local law enforcement agency for its
investigation into murder--held compiled for law enforcement purposes),  aff'd
per curiam, No. 96-5111 (D.C. Cir. May 6, 1997); Africa Fund v. Mosbacher, No.
92-289, slip op. at 9 (S.D.N.Y. May 26, 1993) (applying John Doe Agency to
hold "original purpose for which the documents were collected is irrelevant to
Exemption 7(A)").

      John Doe Agency, 493 U.S. at 153. 18

      See Attorney General's 1986 Amendments Memorandum at 6.  19

      Compare, e.g., Sears, Roebuck & Co. v. GSA, 509 F.2d 527, 529-30 (D.C.20

Cir. 1974) (records submitted for mere monitoring of employment discrimination
found not "investigatory"), with Center for Nat'l Policy Review on Race & Urban
Issues v. Weinberger, 502 F.2d 370, 373 (D.C. Cir. 1974) (records of agency
review of public schools suspected of discriminatory practices found "investi-
gatory").  
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Court decisively held that the "compilation for law enforcement purposes" need
not occur at the time the information was created, but merely must occur prior to
"when the Government invokes the Exemption."   Rejecting the distinction be-17

tween documents originally compiled or obtained for law enforcement purposes
and those later assembled for such purposes, the Court held that the term "com-
piled" must be accorded its ordinary meaning--which includes "materials col-
lected and assembled from various sources or other documents"--and it found that
the plain meaning of the statute contains "no requirement that the compilation be
effected at a specific time."18

A considerably greater expansion of Exemption 7's scope resulted from the
FOIA Reform Act's removal of the requirement that records or information be
"investigatory" in character in order to qualify for Exemption 7 protection.  19

Under the former formulations, agencies and courts considering Exemption 7
issues often found themselves struggling with the "investigatory" requirement,
which held the potential for disqualifying sensitive law enforcement information
from Exemption 7 protection.  Courts construing this statutory term generally
interpreted it as requiring that the records in question result from specifically fo-
cused law enforcement inquiries as opposed to more routine monitoring or over-
sight of government programs.   20

The distinction between "investigatory" and "noninvestigatory" law en-
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      Compare, e.g., Gregory v. FDIC, 470 F. Supp. 1329, 1334 (D.D.C. 1979)21

(bank examination report "typifies routine oversight" and thus is not "inves-
tigatory"), rev'd on other grounds, 631 F.2d 896 (D.C. Cir. 1980), with Copus v.
Rougeau, 504 F. Supp. 534, 538 (D.D.C. 1980) (compliance review forecast
report "clearly" an investigative record).  

      See, e.g., Rural Hous. Alliance v. USDA, 498 F.2d 73, 81 & n.47 (D.C. Cir.22

1974).  

      See Sladek v. Bensinger, 605 F.2d 899, 903 (5th Cir. 1979) (holding Ex-23

emption 7 inapplicable to DEA manual that "was not compiled in the course of a
specific investigation"); Cox v. United States Dep't of Justice, 576 F.2d 1302,
1310 (8th Cir. 1978) (same).  

      See Attorney General's 1986 Amendments Memorandum at 7.  24

      Id.  25

      See, e.g., Sladek, 605 F.2d at 903; Cox, 576 F.2d at 1310.  26

      See Attorney General's 1986 Amendments Memorandum at 7; see, e.g.,27

PHE, Inc. v. Department of Justice, 983 F.2d 248, 249, 251 (D.C. Cir. 1993)
(holding portions of FBI's Manual of Investigative Operations and Guidelines
properly withheld pursuant to Exemption 7(E)); Center for Nat'l Sec. Studies v.
INS, No. 87-2068, slip op. at 14-15 (D.D.C. Dec. 19, 1990) (reiterating that
documents which relate to INS's law enforcement procedures meet threshold re-
quirement as "purpose in preparing these documents relat[es] to legitimate con-

(continued...)
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forcement records, however, was not always so clear.   Moreover, the "inves-21

tigatory" requirement per se was frequently blurred together with the "law en-
forcement purposes" aspect of the exemption, so that it sometimes became dif-
ficult to distinguish between the two.   Law enforcement manuals containing22

sensitive information about specific procedures and guidelines followed by an
agency were held not to qualify as "investigatory records" because they had not
originated in connection with any specific investigation, even though they clearly
had been compiled for law enforcement purposes.   23

By eliminating the "investigatory" requirement under Exemption 7, the
FOIA Reform Act put an end to such troublesome distinctions and broadened the
potential sweep of the exemption's coverage.   The protections of Exemption 7's24

six subparts are now available to all records or information that have been com-
piled for "law enforcement purposes."   Even records generated pursuant to25

routine agency activities that could never be regarded as "investigatory" now
qualify for Exemption 7 protection when those activities involve a law
enforcement purpose.  This includes records generated for general law enforce-
ment purposes that do not necessarily relate to specific investigations.  Records
such as law enforcement manuals, for example, which previously were found
unqualified for Exemption 7 protection only because they were not "investiga-
tory" in character,  now should readily satisfy the exemption's revised threshold26

requirement.   The sole issue thus remaining is the application of the phrase "law27
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cerns that federal immigration laws have been or may be violated").  But see
Cowsen-El v. United States Dep't of Justice, 826 F. Supp. 532, 533 (D.D.C. 1992)
(explaining that threshold not met by Bureau of Prisons' guidelines covering how
prison officials should count and inspect prisoners). 

      See Rural Hous. Alliance, 498 F.2d at 80-82 (finding that threshold of Ex-28

emption 7 met if investigation focuses directly on specific illegal acts which
could result in civil or criminal penalties); Southam News v. INS, 674 F. Supp.
881, 887 (D.D.C. 1987) (finding that, based upon pre-1986 language, Service
Lookout Book used to assist in exclusion of inadmissible aliens satisfies threshold
requirement); U.S. News & World Report v. Department of the Treasury, No. 84-
2303, slip op. at 4 (D.D.C. Mar. 26, 1986) (reasoning that records pertaining to
acquisition of two armored limousines for President meet threshold test; activities
involved investigation of how best to safeguard President); Nader v. ICC, No. 82-
1037, slip op. at 10-11 (D.D.C. Nov. 23, 1983) (deciding that disbarment
proceeding meets Exemption 7 threshold because it is "quasi-criminal" in nature). 
 

      See, e.g., Detroit Free Press, Inc. v. Department of Justice, 73 F.3d 93, 9629

(6th Cir. 1996) (ruling that United States Marshals Service's mug shots of federal
indictees were compiled for law enforcement purposes); Beard v. Espy, No. 94-
16748, 1995 U.S. App. LEXIS 38269, at *2 (9th Cir. Dec. 11, 1995) (protecting
complaint letter and notes compiled during criminal investigation involving
USDA loans); Ortiz v. HHS, 70 F.3d 729, 730 (2d Cir. 1995) (holding that
unsigned, unsolicited letter used to launch criminal investigation by Social
Security Administration meets threshold for law enforcement purposes, although
no charges filed against target), cert. denied, 116 S. Ct. 1422 (1996); Koch v.
United States Postal Serv., No. 93-1487, slip op. at 1 (8th Cir. Oct. 8, 1993)
(determining that report initiated by allegation that postal service employee
threatened to bring grenade to work was compiled for law enforcement purposes);
McDonnell v. United States, 4 F.3d 1227, 1255 (3d Cir. 1993) (recognizing that
FBI investigation of allegations of crimes involved in 1933 Morro Castle incident
was "compiled for law enforcement purposes"); Rural Hous. Alliance, 498 F.2d at
81 & n.46 (holding that "character of the statute violated would rarely make a
material distinction, because the law enforcement purposes . . . include both civil
and criminal purposes"); Williams v. IRS, 479 F.2d 317, 318 (3d Cir. 1973)
(affirming that data compiled in connection with audit of individual's income tax

(continued...)
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enforcement purposes" in the context of the amended Exemption 7.

While there is still relatively little case law under the 1986 FOIA amend-
ments addressing the parameters of this new, less demanding threshold standard
of Exemption 7, it is useful to examine the cases interpreting the identical "law
enforcement purposes" language under the prior version of this exemption, as all
law enforcement records found qualified for exemption protection under the pre-
1986 language of Exemption 7 undoubtedly remain so.   The "law" to be en-28

forced within the meaning of the term "law enforcement purposes" includes both
civil and criminal statutes,  as well as those statutes authorizing admini29
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liability was compiled for law enforcement purposes); Hunsberger v. United
States Dep't of Justice, No. 92-2587, slip op. at 5 (D.D.C. July 22, 1997) (stating
that "files pertaining to national security investigations as well as to a Selective
Service investigation" meet threshold); Solar Sources v. United States, No. 96-
0772, slip op. at 5 (S.D. Ind. Mar. 10, 1997) (holding that criminal antitrust
investigation of explosives industry was "indisputably" compiled for law
enforcement purposes) (appeal pending); Mavadia v. Caplinger, No. 95-3542,
1996 WL 592742, at *2 (E.D. La. Oct. 11, 1996) (finding that both civil and
criminal investigations of possible violations of immigration laws satisfy
threshold); Wickline v. FBI, 923 F. Supp. 1, 2 & n.2 (D.D.C. 1996) (explaining
that records clearly met threshold); Cappabianca v. Commissioner, United States
Customs Serv., 847 F. Supp. 1558, 1565 (M.D. Fla. 1994) (stating that records of
internal investigation focusing specifically on
alleged acts that could result in civil or criminal sanctions were compiled for law
enforcement purposes); Stone v. Defense Investigative Serv., 816 F. Supp. 782,
787 (D.D.C. 1993) (protecting foreign counterintelligence investigation and in-
vestigation into possible violation of Interstate Transportation of Stolen Property
Act), appeal dismissed for failure to prosecute, No. 93-5178 (D.C. Cir. Mar. 11,
1994); Buffalo Evening News, Inc. v. United States Border Patrol, 791 F. Supp.
386, 394 (W.D.N.Y. 1992) (reasoning that USBP form meets threshold because it
is generated in investigations of violations of federal immigration law).  

      See, e.g., Center for Nat'l Policy Review, 502 F.2d at 373 (holding that30

administrative determination has "salient characteristics of `law enforcement'
contemplated" by Exemption 7 threshold requirement); Straughter v. HHS, No.
94-0567, slip op. at 4 (S.D. W. Va. Mar. 31, 1995) (magistrate's recommendation)
(finding threshold met by records compiled by HHS's Office of Civil Rights in
course of investigation of handicap discrimination as violation of Rehabilitation
Act), adopted (S.D. W. Va. Apr. 17, 1995); Kay v. FCC, 867 F. Supp. 11, 16-18
(D.D.C. 1994) (explaining that FCC's statutory authority to revoke licenses or
deny license applications is qualifying law enforcement purpose); Aircraft Gear
Corp. v. NLRB, No. 92-C-6023, slip op. at 10 (N.D. Ill. Mar. 14, 1994) (stating
that documents created in connection with NLRB unfair labor practices cases and
union representation case meet threshold); Ehringhaus v. FTC, 525 F. Supp. 21,
22-23 (D.D.C. 1980) (deciding that documents prepared as part of FTC investiga-
tion into advertising practices of cigarette manufacturers meet threshold). 

      See Hopkinson, 866 F.2d at 1222 n.27 (holding that Exemption 7 applies "to31

FBI laboratory tests conducted at the request of local law enforcement author-
ities."); Code v. FBI, No. 95-1892, 1997 WL 150070, at *5 (D.D.C. Mar. 26,
1997) (finding that documents compiled in connection with FBI's efforts to assist
local police in homicide investigations meet threshold); Butler, 888 F. Supp. at
180, 182 (finding that Air Force personnel background report--requested by local
law enforcement agency for its investigation into murder--was compiled for law
enforcement purposes); Kuffel v. Bureau of Prisons, 882 F. Supp. 1116, 1124

(continued...)
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strative (i.e., regulatory) proceedings.   In addition to federal law enforcement,30

Exemption 7 applies to records compiled to enforce state law,  as well as foreign31
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(D.D.C. 1995) (ruling that information from state law enforcement agency inves-
tigating various state crimes qualifies); Wojtczak v. United States Dep't of
Justice, 548 F. Supp. 143, 146-48 (E.D. Pa. 1982) ("This Court must therefore
interpret the statute as written and concludes that Exemption 7 applies to all law
enforcement records, federal, state, or local, that lie within the possession of the
federal government."); see also Shaw v. FBI, 749 F.2d 58, 64 (D.C. Cir. 1984)
(explaining that authorized federal investigation into the commission of state
crime constitutes valid criminal law enforcement investigation, which qualifies
confidential source-provided information for protection under second half of
Exemption 7(D)); Rojem v. United States Dep't of Justice, 775 F. Supp. 6, 10
(D.D.C. 1991) (determining that material provided to FBI by state law enforce-
ment agency for assistance in that state agency's criminal investigation is "com-
piled for law enforcement purposes"), appeal dismissed for failure to timely file,
No. 92-5088 (D.C. Cir. Nov. 4, 1992).

      See, e.g., Bevis v. Department of State, 801 F.2d 1386, 1388 (D.C. Cir.32

1986) (no distinction between foreign and domestic enforcement purposes in lan-
guage of statute); cf. Schwarz v. United States Dep't of Justice, No. 95-2162, slip
op. at 6 (D.D.C. May 31, 1996) (information compiled by Interpol at behest of
foreign government), summary affirmance granted, No. 96-5183 (D.C. Cir. Oct.
23, 1996), cert. denied, 117 S. Ct. 1704 (1997); Donovan v. FBI, 579 F. Supp.
1111, 1119-20 (S.D.N.Y. 1983) (FBI investigation undertaken and laboratory
tests performed in support of foreign government's efforts to identify and
prosecute perpetrators of crimes), vacated on other grounds on motion for
reconsideration, 579 F. Supp. 1124 (S.D.N.Y.), appeal dismissed as moot, 751
F.2d 368 (2d Cir. 1984); see also FOIA Update, Spring 1984, at 6-7. 

      See, e.g., Rosenfeld, 57 F.3d at 808-09 (finding no law enforcement purpose33

when "documents all support a conclusion that . . . any asserted purpose for
compiling these documents was pretextual"); Weissman v. CIA, 565 F.2d 692,
696 (D.C. Cir. 1977) (ruling that CIA's "full background check within the United
States of a citizen who never had any relationship with the CIA is not authorized
and the law enforcement exemption is accordingly unavailable"); Miscavige v.
IRS, No. 91-3721, slip op. at 2, 5 (C.D. Cal. Dec. 9, 1992) (finding no law en-
forcement purpose for post-1986 documents because IRS investigation concluded
in 1985); cf. Kuzma v. IRS, 775 F.2d 66, 69 (2d Cir. 1985) (declaring that un-
authorized or illegal investigative tactics may not be shielded from public by use
of FOIA exemptions).  But cf. Pratt v. Webster, 673 F.2d 408, 423 (D.C. Cir.
1982) ("Exemption 7 refers to purposes rather than methods"; questionable
methods do not defeat exemption's coverage when law enforcement is primary
purpose); Hrones v. CIA, 685 F.2d 13, 19 (1st Cir. 1982) (legality of agency's
actions in national security investigation falls outside scope of judicial review in
FOIA action).
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law.   However, if the agency lacks the authority to pursue a particular law en-32

forcement matter, Exemption 7 protection may not be afforded.   33

Additionally, "[b]ackground security investigations by governmental units
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      S. Conf. Rep. 93-1200, at 12 (1974), reprinted in 1974 U.S.C.C.A.N. 6267,34

6291.

      See, e.g., Mittleman v. OPM, 76 F.3d 1240, 1241-43 (D.C. Cir. 1996) (OPM35

background investigation), cert. denied, 117 S. Ct. 975 (1997); Rosenfeld, 57
F.3d at 809 ("FBI government appointment investigations"); Assassination
Archives, 903 F. Supp. at 132 (FBI "background investigations"); Bostic v. FBI,
No. 1:94 CV 71, slip op. at 2, 11 (W.D. Mich. Dec. 16, 1994) (FBI pre-
employment investigation); Doe v. United States Dep't of Justice, 790 F.
Supp. 17, 20-21 (D.D.C. 1992) (background investigation of individual condition-
ally offered employment as attorney); Miller v. United States, 630 F. Supp. 347,
349 (E.D.N.Y. 1986) (USIA background security investigation of federal job
applicant); Koch v. Department of Justice, 376 F. Supp. 313, 315 (D.D.C. 1974)
(background investigations fell within Exemption 7 because they involved deter-
minations as to whether applicants had engaged in criminal conduct which would
disqualify them for federal employment); see also FOIA Update, Fall 1985, at 6. 

      Stern v. FBI, 737 F.2d 84, 89 (D.C. Cir. 1984); see also Koch, No. 93-1487,36

slip op. at 1 (8th Cir. Oct. 8, 1993) (deciding that report generated by allegation
that employee threatened to bring grenade to work meets threshold); Strang v.
Arms Control & Disarmament Agency, 864 F.2d 859, 862 (D.C. Cir. 1989)
(characterizing agency investigation into employee violation of national security
laws as law enforcement); Jackson v. Federal Bureau of Prisons, No. 87-5186,
slip op. at 4 (D.C. Cir. Jan. 5, 1988) (finding that prison investigation into allega-
tion that prison official improperly disclosed inmate's personal file does not satis-
fy threshold without showing that investigation focused on law violation rather
than internal personnel matters); Lurie v. Department of the Army, 970 F. Supp.
19, 36 (D.D.C. 1997) (explaining that threshold met because investigation
focused directly on specifically alleged illegal acts of identified officials (citing
Rural Hous. Alliance, 498 F.2d at 81)); Linn v. United States Dep't of Justice, No.
92-1406, slip op. at 46 (D.D.C. Aug. 22, 1995) ("[D]ocuments compiled for
purposes of internal discipline of employees are not compiled for law
enforcement purposes . . . , [b]ut such internal monitoring of employees may be
`for law enforcement purposes' if the focus of the investigation concerns acts that
could result in civil or criminal sanctions." (citing Stern, 737 F.2d at 89)); Atkin
v. EEOC, No. 91-2508, slip op. at 28-29 (D.N.J. June 24, 1993) (ruling that
documents compiled in investigation of agency employees conducted in response
to allegations which, if proven, could result in disciplinary proceedings, as well as
criminal sanctions, meet threshold), appeal dismissed for failure to timely pros-
ecute sub nom. Atkin v. Kemp, No. 93-5548 (3d Cir. Dec. 6, 1993); Taylor v.
Office of Special Counsel, No. 91-N-734, slip op. at 6-8 (D. Colo. Mar. 22, 1993)
(holding that investigation pertaining to violation of particular federal personnel
law was compiled for law enforcement purpose); Housley v. United States Dep't

(continued...)
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which have authority to conduct such functions"  have been held by most courts34

to meet the threshold tests under the former formulations of Exemption 7.  35

Personnel investigations of government employees also are compiled for law
enforcement purposes if they focus on "specific and potentially unlawful activity
by particular employees" of a civil or criminal nature.   By contrast, "an agency's36
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     (...continued)36

of the Treasury, 697 F. Supp. 3, 5 (D.D.C. 1988) (reiterating that investigation
concerning misconduct by special agent which, if proved, could have resulted in
federal civil or criminal sanctions qualifies as law enforcement); cf. In re Dep't of
Investigation of N.Y., 856 F.2d 481, 485 (2d Cir. 1988) (explaining that law
enforcement privilege applies in discovery context when investigation served
"dual purposes of evaluating conduct in office and enforcing the criminal law").  

      Stern, 737 F.2d at 89 (dictum); see also Patterson v. IRS, 56 F.3d 832, 837-37

38 (7th Cir. 1995) ("general citation to entire body of statutes contained in United
States Code under the heading `Equal Employment Opportunity statutes'" found
insufficient to establish law enforcement purpose; agency must "distinguish be-
tween internal investigations conducted for law enforcement purposes and general
agency monitoring"); Rural Hous. Alliance, 498 F.2d at 81 (distinguishing
between oversight of performance of employees and investigations focusing on
specific illegal acts of employees); Lurie, 970 F. Supp. at 36 ("The general
internal monitoring by an agency of its own employees is not shielded from
public scrutiny under Exemption 7, because `protection of all such internal
monitoring under Exemption 7 would devastate FOIA.'" (quoting Stern, 737 F.2d
at 89)); Tenaska Washington Partners v. United States Dep't of Energy, No.
8:CV96-128, slip op. at 5 (D. Neb. Feb. 19, 1997) (reiterating that threshold not
satisfied by records "compiled for the purpose of performing the agency's general
internal monitoring functions and normal supervision of its affairs" (citing Stern,
737 F.2d at 89-90)); Fine v. United States Dep't of Energy, 823 F. Supp. 888,
907-08 (D.N.M. 1993) (threshold met by agency with both administrative and law
enforcement functions when documents compiled during investigation of specific
allegations and not as part of routine oversight); Maryland Coalition for
Integrated Educ., Inc. v. United States Dep't of Educ., No. 89-2851, slip op. at 9-
10 (D.D.C. July 20, 1992) (mixed-function agency's documents, compiled as
result of its "routine oversight responsibilities," do not meet threshold), appeal
dismissed, No. 92-5346 (D.C. Cir. Dec. 15, 1993); Cotton v. Adams, 798 F. Supp.
22, 25 (D.D.C. 1992) (holding agency's internal investigation of its own employ-
ees satisfies threshold only if it focuses directly on illegal acts which could result
in criminal or civil sanctions (citing Stern, 737 F.2d at 89-90; Rural Hous.
Alliance, 498 F.2d at 81)); Greenpeace USA, Inc. v. EPA, 735 F. Supp. 13, 15
(D.D.C. 1990) (threshold not met for internal investigation into whether employee
complied with agency conflict-of-interest regulations).  But cf. Nagel v. HEW,
725 F.2d 1438, 1441 (D.C. Cir. 1984) (An "employer's determination whether a
federal employee is performing his job adequately constitutes an authorized law
enforcement activity" within the meaning of subsection (e)(7) of the Privacy
Act.).  

- 286 -

general monitoring of its own employees to ensure compliance with the agency's
statutory mandate and regulations" does not satisfy Exemption 7's threshold re-
quirement.  37

In determining whether a document was "compiled for law enforcement
purposes" under Exemption 7, the courts have in the past generally distinguished
between agencies with both law enforcement and administrative functions and
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      See Attorney General's 1986 Amendments Memorandum at 7.  38

      See Lewis v. IRS, 823 F.2d 375, 379 (9th Cir. 1987) (holding threshold met39

when IRS "had a purpose falling within its sphere of enforcement authority in
compiling particular documents"); Birch v. United States Postal Serv., 803 F.2d
1206, 1210-11 (D.C. Cir. 1986) (explaining that threshold was met because en-
forcement of laws regarding use of mails falls within statutory authority
of Postal Service); Church of Scientology v. United States Dep't of the Army, 611
F.2d 738, 748 (9th Cir. 1979) (remanding to Naval Investigative Service for it to
show that investigation involved enforcement of statute or regulation within its
authority); Irons v. Bell, 596 F.2d 468, 473 (1st Cir. 1979) (determining that
mixed-function agency must demonstrate purpose falling within its sphere of
enforcement authority); Tenaska, No. 8:CV96-128, slip op. at 4-5 (D. Neb. Feb.
19, 1997) (finding threshold not met because "there is nothing in the record to
indicate . . . anything but a routine audit of the agency's activities conducted as
part of the normal monitoring of agency functions" by DOE IG); McCutchen v.
HHS, No. 91-142, slip op. at 7 (D.D.C. Aug. 24, 1992) (reiterating that law
enforcement purpose is satisfied when records involve enforcement of statute and
regulation within agency's authority to investigate scientific fraud), aff'd in
pertinent part & rev'd in part, 30 F.3d 183 (D.C. Cir. 1994); see also Church of
Scientology Int'l v. IRS, 995 F.2d 916, 919 (9th Cir. 1993) ("This court has
clearly held that the IRS has the `requisite law enforcement mandate'" through its
enforcement provisions of the federal tax code. (quoting Lewis, 823 F.2d at 379)).

      Rural Hous. Alliance, 498 F.2d at 81; see Pacific Energy Inst. v. IRS, No.40

94-36172, 1996 WL 14244, at *1 (9th Cir. Jan. 16, 1996) (investigations
involving enforcement of Internal Revenue Code satisfy threshold); Becker v.
IRS, 34 F.3d 398, 407 (7th Cir. 1994) (IRS has "law enforcement purpose in
investigating potential illegal tax protester activity"); Church of Scientology, 995
F.2d at 919 (IRS Exempt Organizations Division "performs law enforcement
function by enforcing provisions of the federal tax code"); cf. Reed, 927 F.2d at
1252 (noting "skepticism" of government's alternative argument regarding
application of Exemption 7(C)'s threshold to lists of names and addresses of
eligible voters in union representative election compiled for NLRB compliance
purposes).

      Compare, e.g., Pratt, 673 F.2d at 416-18, with Kuehnert v. FBI, 620 F.2d41

662, 666-67 (8th Cir. 1980).  
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those whose principal function is criminal law enforcement.   An agency whose38

functions are "mixed" usually has to show that the records at issue involved the
enforcement of a statute or regulation within its authority.   Courts have addi-39

tionally required that the records be compiled for "adjudicative or enforcement
purposes."   40

In the case of criminal law enforcement agencies, the courts have accorded
the government varying degrees of special deference when considering whether
their records meet the threshold requirement of Exemption 7.   Indeed, the First,41

Second, Sixth, and Eighth Circuit Courts of Appeals have adopted a per se rule
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      See First Circuit:  Curran v. Department of Justice, 813 F.2d 473, 475 (1st42

Cir. 1987) (investigatory records of law enforcement agencies are "inherently"
compiled for law enforcement purposes); Irons, 596 F.2d at 474-76 ("investiga-
tory records of law enforcement agencies are inherently records compiled for `law
enforcement purposes' within the meaning of Exemption 7"); Second Circuit: 
Ferguson v. FBI, 957 F.2d 1059, 1070 (2d Cir. 1992) ("no
room for [a] district court's inquiry into whether the FBI's asserted law en-
forcement purpose was legitimate"); Williams v. FBI, 730 F.2d 882, 884-85 (2d
Cir. 1984) (records of a law enforcement agency given "absolute protection" even
if "records were compiled in the course of an unwise, meritless or even illegal
investigation"); Sixth Circuit:  Detroit Free Press, 73 F.3d at 96 (holding mug
shots created for law enforcement purpose, applying per se rule adopted
previously in Jones v. FBI, 41 F.3d 238, 246 (6th Cir. 1994) (adopting per se rule,
FBI is "archetypical" federal law enforcement agency; "concern about overbroad
withholding should therefore be addressed by proper scrutiny of the claimed
exemptions themselves and not by use of a blunt instrument at the threshold"));
Eighth Circuit:  Miller v. USDA, 13 F.3d 260, 263 (8th Cir. 1993) (tardiness in
working on case does not eliminate law enforcement purpose); Kuehnert, 620
F.2d at 666 (FBI need not show law enforcement purpose of particular investi-
gation as precondition to invoking Exemption 7); see also Arenberg v. DEA, 849
F.2d 579, 581 (11th Cir. 1988) (applicable standard not articulated, but suggesting
courts should be "hesitant" to reexamine law enforcement agency's decision to
investigate if there is plausible basis for agency's decision); Binion v. United
States Dep't of Justice, 695 F.2d 1189, 1193-94 (9th Cir. 1983) ("a fortiori" ap-
proach appropriate when FBI pardon investigation was "clearly legitimate");
Bostic, No. 1:94 CV 71, slip op. at 2, 11 (W.D. Mich. Dec. 16, 1994) (applying
per se test adopted by Sixth Circuit, finds that records compiled in FBI pre-
employment investigation meet threshold); Struth v. FBI, 673 F. Supp. 949, 961
(E.D. Wis. 1987) (interpreting Stein v. Department of Justice, 662 F.2d 1245,
1260-61 (7th Cir. 1981), as following per se approach). 

      See, e.g., Davin v. United States Dep't of Justice, 60 F.3d 1043, 1056 (3d43

Cir. 1995) (applying "adaptation" of two-pronged rational nexus test and holding
FBI's "simple recitation of statutes, orders and public laws" insufficient; agency
must describe nexus between "each document" and particular investigation);
Maccaferri Gabions, Inc. v. United States Dep't of Justice, No. 95-2576, slip op.
at 7, 10 (D. Md. Mar. 26, 1996) (observing that Antitrust Division is responsible
for enforcing federal antitrust laws and serving as federal government's principal
analyst of competition policy; finding it indisputable that Antitrust Division was
conducting investigation and that evidence establishes proper investigative
purpose), appeal voluntarily dismissed, No. 96-1514 (4th Cir. Sept. 19, 1996);
Blanton v. United States Dep't of Justice, No. 93-2398, slip op. at 5-8 (W.D.
Tenn. July 14, 1994) (finding that information concerning validity of plaintiff's

(continued...)
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that qualifies all "investigative" records of criminal law enforcement agencies for
protection under Exemption 7.   Other courts, while still according significant42

deference to criminal law enforcement agencies, have held that an agency must
demonstrate some specific nexus between the records and a proper law enforce-
ment purpose.43
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counsel's purported license to practice law does not meet threshold because law
licenses are a matter of public record; government failed to prove records were
"compiled for a law enforcement purpose"); Sheet Metal Workers' Int'l Ass'n
Local Union No. 9 v. United States Dep't of the Air Force, No. 93-M-429, slip op.
at 6 (D. Colo. May 3, 1994) (holding that certified payroll records required by
Davis-Bacon Act are not compiled for law enforcement purpose), rev'd on other
grounds & remanded,
63 F.3d 994 (10th Cir. 1995); Rosenfeld v. United States Dep't of Justice, 761 F.
Supp. 1440, 1445-48 (N.D. Cal. 1991) (explaining that FBI investigation of Free
Speech Movement "was begun in good faith and with a plausible basis," but
ceased to have "colorable claim [of rationality] as the evidence accumulated" and
became "a case of routine monitoring . . . for intelligence purposes"; date at
which FBI's initial law enforcement-related suspicions were "demonstrably
unfounded" was "cut-off point for the scope of a law enforcement purpose" under
Exemption 7), aff'd in pertinent part, rev'd in part & remanded, 57 F.3d 803 (9th
Cir. 1995), petition for cert. dismissed, 116 S. Ct. 833 (1996); Friedman v. FBI,
605 F. Supp. 306, 321 (N.D. Ga. 1984) (finding that FBI was "`gathering
information with the good faith belief that the subject may violate or has violated
federal law' rather than `merely monitoring the subject for purposes unrelated to
enforcement of federal law'" (quoting Lamont v. Department of Justice, 475 F.
Supp. 761, 770 (S.D.N.Y. 1979))); Malizia v. United States Dep't of Justice, 519
F. Supp. 338, 347 (S.D.N.Y. 1981) (holding that in order to qualify for Exemption
7 protection, "agency must demonstrate at least a `colorable claim of a rational
nexus' between activities being investigated and violations of federal laws"
(quoting Irons, 596 F.2d at 471)).

      673 F.2d at 416 n.17.  44

      Id. at 420-21; see, e.g., Quiñon v. FBI, 86 F.3d 1222, 1228-29 (D.C. Cir.45

1996) (reiterating that agency's basis for connection between object of
investigation and asserted law enforcement duty cannot be pretextual or wholly
unbelievable and remanding because FBI's affidavits found insufficient to show
that Pratt nexus test satisfied when only specific fact cited is filing of motion;
"filing of a non-fraudulent pleading cannot, taken alone, form the basis for a
legitimate obstruction of justice investigation"); Computer Prof'ls for Soc. Re-

(continued...)
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The existing standard for review of criminal records in the Court of Ap-
peals for the District of Columbia Circuit is somewhat more stringent than the per
se rule discussed above.  The D.C. Circuit held in Pratt that records generated as
part of a counterintelligence program of questionable legality which was part of
an otherwise clearly authorized law enforcement investigation met the threshold
requirement for Exemption 7 and rejected the per se approach.   Instead, it44

adopted a two-part test for determining whether the threshold for Exemption 7
has been met:  (1) whether the agency's investigatory activities that give rise to
the documents sought are related to the enforcement of federal laws or to the
maintenance of national security; and (2) whether the nexus between the
investigation and one of the agency's law enforcement duties is based on
information sufficient to support at least a colorable claim of rationality.45
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sponsibility v. United States Secret Serv., 72 F.3d 897, 902, 904 (D.C. Cir. 1996)
(investigation into allegations of telecommunications fraud satisfies threshold, as
do documents pertaining to police breakup of public meeting of computer
"hackers" club); Davin, 60 F.3d at 1056 (applying an "adaptation" of Pratt, holds
that "government must identify a particular individual or incident as the object of
the investigation"); King v. United States Dep't of Justice, 830 F.2d 210, 229
(D.C. Cir. 1987) (Pratt supplies two-prong test--agency must identify particular
individual/incident as object of its investigation and specify
connection between individual/incident and possible security risk or violation of
federal law; agency must then demonstrate that relationship is based on infor-
mation sufficient to support colorable claim of rationality); Founding Church of
Scientology v. Smith, 721 F.2d 828, 829 n.1 (D.C. Cir. 1983) ("Pratt is the law of
this circuit insofar as it interprets the threshold requirement of exemption 7.");
Kay v. FCC, No. 96-0660, slip op. at 14 (D.D.C. Aug. 21, 1997) (requiring
"`nexus between [its] investigation [of the individual] and one of [its] law
enforcement duties'" (quoting Pratt, 673 F.2d at 420-21)); Reiter v. DEA, No. 96-
0378, 1997 WL 470108, at *3 (D.D.C. Aug. 13, 1997) (describing how nexus
"requires an agency to establish a connection between the individual under
investigation and a possible violation of a federal law"); Keenan v. Department of
Justice, No. 94-1909, slip op. at 12-15 (D.D.C. Mar. 2, 1997) (reiterating D.C.
Circuit's "two-part test," finds that "ambiguous phrase `of investigatory interest'"
does not "demonstrate a nexus between the investigation and one of the FBI's law
enforcement duties"); Campbell v. United States Dep't of Justice, No. 89-3016,
1996 WL 554511, at *8 (D.D.C. Sept. 19, 1996) (requiring nexus between agency
activities and law enforcement duties, finds that most FBI files of 1960's
investigations of James Baldwin, believed to be associated with subversive
organizations, meet threshold; requiring in camera inspection of "miscellaneous"
file because description insufficient to explain law enforcement purpose),
subsequent decision, No. 89-3016, slip op. at 4 (D.D.C. Aug. 6, 1997) (finding--
after in camera inspection--that miscellaneous file meets threshold requirement
because it was "clearly compiled in conjunction with the FBI's investigation" and
contains "security investigation documents"); Summers v. United States Dep't of
Justice, 934 F. Supp. 458, 462-63 (D.D.C. 1996) (to show nexus, FBI must link
names redacted from former FBI Director J. Edgar Hoover's telephone logs to law
enforcement activities); Wichlacz v. United States Dep't of Interior, 938 F. Supp.
325, 330 (E.D. Va. 1996) (observing that "investigative activities giving rise to
the compilation of the records must be related to the enforcement of federal law,
and there must be a rational connection between the investigative activities and
the agency's law enforcement duties"), aff'd, 114 F.3d 1178 (4th Cir. 1997)
(unpublished table decision); Western Journalism Ctr. v. Office of the Indep.
Counsel, 926 F. Supp. 189, 191 (D.D.C. 1996) (holding that documents generated
by FBI's and Park Police's criminal investigations of "all aspects of the [Deputy
White House Counsel Vincent] Foster death" and made part of the OIC overall
investigation satisfy Pratt test) (appeal pending); Exner, 902 F. Supp. at 242-43
(finding that investigatory activities were based on legitimate concern that federal
laws were being violated and that activities connected rationally to target);

(continued...)
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Williams v. FBI, 822 F. Supp. 808, 812 (D.D.C. 1993) (holding that agency must
establish that record arose from investigation related to enforcement of federal
law and that agency must raise colorable claim that investigation related ratio-
nally to one or more of agency's law enforcement duties), summary affirmance
granted in pertinent part, 76 F.3d 1244 (D.C. Cir. 1995) (unpublished table
decision). 

      See, e.g., King, 830 F.2d at 229 n.141 (dictum) (1986 FOIA amendments46

did not "qualif[y] the authority of Pratt" test).  

      830 F.2d 337, 340 (D.C. Cir. 1987); see also Rochon v. Department of Jus-47

tice, No. 88-5075, slip op. at 3 (D.C. Cir. Sept. 14, 1988) (holding that agency
must demonstrate nexus between its compilation of records and its law
enforcement duties); Code, 1997 WL 150070, at **4-5 (reiterating requirement
for nexus between activities and law enforcement duties); Campbell, 1996 WL
554511, at *8 (same); Wickline v. FBI, No. 92-1189, slip op. at 6 (D.D.C. Sept.
30, 1994) (finding requirement for "nexus between the agency's activity and its
law enforcement duties" met when FBI compiled requested information through
its investigation of series of murders involving organized crime); Abdullah v.
FBI, No. 92-0356, slip op. at 3 (D.D.C. Aug. 10, 1992) ("[L]aw enforcement
agencies such as the FBI must show that the records at issue are related to the
enforcement of federal laws and that the law enforcement activity was within the
law enforcement duty of that agency."); Beck v. United States Dep't of Justice,
No. 87-3356, slip op. at 26-27 (D.D.C. Nov. 7, 1989) ("[D]efendants must merely
establish that the nexus between the agency's activity and its law enforcement
duty" is based on a "colorable claim of rationality.").  But see Simon v. De-
partment of Justice, 980 F.2d 782, 783 (D.C. Cir. 1992) (stating that agency must
demonstrate nexus between investigation and one of its law enforcement duties
(citing Pratt, 673 F.2d at 420-21)); Kay, No. 96-0660, slip op. at 14 (D.D.C. Aug.
21, 1997) (requiring connection between "investigation of plaintiff" and agency's
law enforcement duties); Reiter, 1997 WL 470208, at **3-4 (describing how
nexus requires "connection between the individual under investigation" and
possible violation of federal law); Keenan, No. 94-1909, slip op. at 12-15 (D.D.C.
Mar. 2, 1997) (explaining that nexus not established because it was "unclear as to
whether an investigation was conducted at all"); Assassination Archives & Re-
search Ctr. v. United States Dep't of Justice, No. 92-2193, slip op. at 6 (D.D.C.
Apr. 29, 1993) (declaring that government must establish that investigation
related to enforcement of federal law and raise colorable claim investigation

(continued...)
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Since the removal of the word "investigatory" from the threshold require-
ment of Exemption 7 in 1986, the D.C. Circuit has had few opportunities to re-
consider the Pratt test, a portion of which expressly requires a nexus between re-
quested records and an investigation.   In Keys v. United States Department of46

Justice, however, the D.C. Circuit modified the language of the Pratt test to re-
flect those amendments and to require that an agency demonstrate the existence
of a nexus "between [its] activity" (rather than its investigation) "and its law en-
forcement duties."   Although not specifically relying on the amended statutory47
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rationally related to one or more of agency's law enforcement duties).

      830 F.2d at 341-42.  48

      673 F.2d at 421 (A court should be "hesitant to second-guess a law enforce-49

ment agency's decision to investigate if there is a plausible basis" for its deci-
sion.). 

      See, e.g., Rosenfeld, 57 F.3d at 808 (Pratt's rational nexus test requires50

"degree of deference to a law enforcement agency's decision to investigate");
Keys, 830 F.2d at 344 (court generally "understood" former requirement that rec-
ords be "investigatory" to "impose little substantive limitation on the exemption
independent of the finding of a qualifying purpose"); King, 830 F.2d at 230-32
(subject's close association with "individuals and organizations . . . of
investigative interest to the FBI" and consequent investigation of subject during
the McCarthy era for possible violation of national security laws meets threshold
in the absence of evidence supporting the existence of an improper purpose);
Simon v. United States Dep't of Justice, 752 F. Supp. 14, 18 (D.D.C. 1990)
(Given the subject's prior pacifist activities, it was not "irrational or implausible
for [FBI]--operating in the climate existing during the early 1950's--[to conduct]
what appears to have been a brief criminal investigation into the possibility that
the plaintiff harbored Communist affiliations."), aff'd on other grounds, 980 F.2d
782 (D.C. Cir. 1992); Abramson v. FBI, 566 F. Supp. 1371, 1375 (D.D.C. 1983)
(dictum) (plausible though unlikely explanation of law enforcement purpose is
"colorable" explanation sufficient to meet second part of Pratt test). 

      See Pratt, 673 F.2d at 420-21 (reiterating that Exemption 7 is not intended to51

"include investigatory activities wholly unrelated to law enforcement agencies'
legislated functions of preventing risks to the national security and violations of
the criminal laws and of apprehending those who do violate the laws"); see also
Quiñon, 86 F.3d at 1228-29 (explaining that agency's connection between object
of investigation and asserted law enforcement duty cannot be pretextual or wholly
unbelievable and holding FBI affidavits insufficient to demonstrate legitimate
basis for obstruction of justice charge; "cryptic allusion to `certain events' is espe-
cially problematic" when events "may be nothing more sinister than . . .
criticisms"); Shaw, 749 F.2d at 63 (stating that "mere existence of a plausible
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language, the D.C. Circuit in Keys held that records compiled solely because the
subject had a known affiliation with organizations that were strongly suspected of
harboring Communists met the Exemption 7 threshold.   As no appellate de-48

cision has yet employed the modified Pratt test adopted by Keys, the impact of
this change in the threshold is not yet fully realized.

Even under the test enunciated in Pratt,  significant deference has been49

accorded criminal law enforcement agencies.   Nevertheless, the D.C. Circuit has50

indicated in Pratt and elsewhere that if an investigation is shown to have been in
fact conducted for an improper purpose, Exemption 7 may not be applicable to
the records of that investigation.51
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criminal investigatory reason to investigate would not protect the files of an
inquiry explicitly conducted . . . for purposes of harassment"); Lesar, 636 F.2d at
487 (questioning whether records that were generated after investigation "wrong-
ly strayed beyond its original law enforcement scope" would meet threshold test
for Exemption 7).   

- 293 -

The full effects of the 1986 FOIA amendments on the parameters of Ex-
emption 7's threshold still remain to be seen.  As courts apply the plain meaning
of its language in the absence of any "investigatory" requirement, it requires the
careful attention of all federal agencies who need to consider the extent to which,
if at all, any of their records qualify for possible Exemption 7 protection under
one or more of Exemption 7's subparts.  For the principal federal law enforcement
agencies, this means that any record previously not
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      See PHE, 983 F.2d at 249, 251, 253 (holding portions of FBI's Manual of52

Investigative Operations and Guidelines properly withheld pursuant to Exemption
7(E)).

      See Attorney General's 1986 Amendments Memorandum at 8-9. 53

      Accord Attorney General's Memorandum for Heads of Departments and54

Agencies regarding the Freedom of Information Act (Oct. 4, 1993), reprinted in
FOIA Update, Summer/Fall 1993, at 4-5 (establishing "foreseeable harm" stand-
ard governing use of FOIA exemptions); see also FOIA Update, Spring 1994, at 3
(delineating both within and between law enforcement exemptions according to
harm standard and corresponding potential for discretionary disclosure).

      5 U.S.C. § 552(b)(7)(A) (1994), as amended by Electronic Freedom of1

Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997).

      Pub. L. No. 99-570, § 1802, 100 Stat. 3207, 3207-48; see Attorney General's2

Memorandum on the 1986 Amendments to the Freedom of Information Act 10
(Dec. 1987) [hereinafter Attorney General's 1986 Amendments Memorandum].
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considered covered by Exemption 7 due solely to its noninvestigatory character
likely is sufficiently related to the agency's general law enforcement mission that
it can be considered for Exemption 7 protection.52

Because of the significance of this broadening of the coverage of Exemp-
tion 7, it is important that other agencies also carefully consider the extent to
which any of their records, albeit noninvestigatory, are so directly related to a
specific law enforcement activity that they might reasonably qualify for any
necessary protection under one of Exemption 7's subparts; such records as law
enforcement manuals, background investigation documents, and program over-
sight reports can be prime candidates for such consideration.   The full effects of53

these amendments, however, will be realized only upon the case-by-case iden-
tification of particular items of noninvestigatory law enforcement information, the
disclosure of which could cause one of the "foreseeable harms" specified in
Exemption 7's six subparts.54

EXEMPTION 7(A)

The first subpart of Exemption 7, Exemption 7(A), authorizes the with-
holding of "records or information compiled for law enforcement purposes, but
only to the extent that production of such law enforcement records or information
. . . could reasonably be expected to interfere with enforcement proceedings."  1

The Freedom of Information Reform Act of 1986 lessened the showing of harm
required from a demonstration that release "would interfere with" to "could
reasonably be expected to interfere with" enforcement proceedings.   2

Determining the applicability of this Exemption 7 subsection thus requires
a two-step analysis focusing on:  (1) whether a law enforcement proceeding is
pending or prospective; and (2) whether release of information about it could rea-
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      See, e.g., NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 224 (1978)3

(government must show how records "would interfere with a pending en-
forcement proceeding"); Manna v. United States Dep't of Justice, 51 F.3d 1158,
1164 (3d Cir.) ("To fit within Exemption 7(A), the government must show that
(1) a law enforcement proceeding is pending or prospective and (2) release of the
information could reasonably be expected to cause some articulable harm."), cert.
denied, 116 S. Ct. 477 (1995); Campbell v. HHS, 682 F.2d 256, 259 (D.C. Cir.
1982) (agency must demonstrate interference with pending enforcement proceed-
ing); Butler v. Department of the Air Force, 888 F. Supp. 174, 183 (D.D.C. 1995)
(two-part test), aff'd per curiam, No. 96-5111 (D.C. Cir. May 6, 1997); Cudzich v.
INS, 886 F. Supp. 101, 106 (D.D.C. 1995) (same); accord Attorney General's
Memorandum for Heads of Departments and Agencies regarding the Freedom of
Information Act (Oct. 4, 1993) [hereinafter Attorney General Reno's FOIA
Memorandum], reprinted in FOIA Update, Summer/Fall 1993, at 4-5 (establish-
ing "foreseeable harm" standard governing use of FOIA exemptions); see also
FOIA Update, Spring 1994, at 3 (harm element "already built into" Exemption
7(A)).

      See, e.g., Miller v. USDA, 13 F.3d 260, 263 (8th Cir. 1993) (government4

must make specific showing of why disclosure of documents could reasonably be
expected to interfere with enforcement proceedings); Neill v. Department of
Justice, No. 93-5292, slip op. at 1 (D.C. Cir. Mar. 9, 1994) (conclusory affidavit
lacked specificity of description necessary to ensure meaningful review of
agency's Exemption 7(A) claims); Crooker v. ATF, 789 F.2d 64, 65-67 (D.C. Cir.
1986) (agency failed to demonstrate that disclosure would interfere with enforce-
ment proceedings); Jefferson v. Reno, No. 96-1284, 1997 U.S. Dist. LEXIS 3064,
at *10 (D.D.C. Mar. 17, 1997) (neither agency's declaration nor its checklist
"describes how the release of any or all responsive documents could reasonably
be expected to interfere with these enforcement proceedings"); Holbrook v. IRS,
914 F. Supp. 314, 316 (S.D. Iowa 1996) (government made specific showing of
interference); American Civil Liberties Union Found. v. United States Dep't of
Justice, 833 F. Supp. 399, 407 (S.D.N.Y. 1993) (possibility of interference not so
evident when investigations referred to closed or "generalized class" of cases;
accordingly, government must provide sufficient information for court to decide
whether disclosure will actually threaten similar, ongoing enforcement proceed-
ings); Abdullah v. FBI, No. 92-356, slip op. at 4-5 (D.D.C. Aug. 10, 1992)
(simple fact that information related to pending or prospective law enforcement
proceeding does not, in and of itself, justify "wholesale" withholding; agency
"must show that disclosure could reasonably be expected perceptibly to interfere
with an enforcement proceeding"); LeMaine v. IRS, No. 89-2914, slip op. at 13
(D. Mass. Dec. 10, 1991) (no showing that release would result in any specific
harm).  
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sonably be expected to cause some articulable harm.   The courts have held that3

the mere pendency of enforcement proceedings is an inadequate basis for the
invocation of Exemption 7(A); the government must also establish that some dis-
tinct harm could reasonably be expected to result if the record or information re-
quested were disclosed.   For example, the Court of Appeals for the District of4

Columbia Circuit has held that the fact that a judge in a criminal trial specifically
delayed disclosure of certain documents until the end of the trial is alone insuffi-
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      North v. Walsh, 881 F.2d 1088, 1100 (D.C. Cir. 1989) (standard is "whether5

disclosure can reasonably be expected to interfere in a palpable, particular way"
with enforcement proceedings).  

      Robbins Tire, 437 U.S. at 232. 6

      See, e.g., Seegull Mfg. Co. v. NLRB, 741 F.2d 882, 886-87 (6th Cir. 1984)7

(NLRB administrative practice of continuing to assert Exemption 7(A) for six-
month "buffer period" after termination of proceedings found to be "arbitrary and
capricious"); Barney v. IRS, 618 F.2d 1268, 1273-74 (8th Cir. 1980) (once en-
forcement proceedings are "either concluded or abandoned, exemption 7(A) will
no longer apply"); Western Journalism Ctr. v. Office of the Indep. Counsel, 926
F. Supp. 189, 192 (D.D.C. 1996) ("By definition until his or her work is
completed, an Independent Counsel's activities are ongoing . . . and once the task
is completed . . . all the records . . . are required to be turned over to the Archivist
and at that time would be subject to FOIA requests."),  aff'd, No. 96-5178, 1997
WL 195516 (D.C. Cir. Mar. 11, 1997); Linn v. United States Dep't of Justice, No.
92-1406, slip op. at 54 (D.D.C. June 6, 1995) (Exemption 7(A) not applicable
when there is "no evidence before the Court that any investigation exists"); Kilroy
v. NLRB, 633 F. Supp. 136, 142, 143 (S.D. Ohio 1985) (Exemption 7(A) "applies
only when a law enforcement proceeding is pending."), aff'd, 823 F.2d 553 (6th
Cir. 1987) (unpublished table decision); Antonsen v. United States Dep't of Jus-
tice, No. K-82-008, slip op. at 9-10 (D. Alaska Mar. 20, 1984) ("It is difficult to
conceive how the disclosure of these materials could have interfered with any
enforcement proceedings" after a criminal defendant had been tried and convict-
ed.).  

      See, e.g., Manna, 51 F.3d at 1165 ("prospective criminal or civil (or both)8

proceedings are contemplated"); Foster v. United States Dep't of Justice,  933 F.
Supp. 687, 692 (E.D. Mich. 1996) (releasing information "could impede ongoing
government investigation (and prospective prosecution)"); Richman v. United
States Dep't of Justice, No. 90-C-19, slip op. at 13 (W.D. Wis. Feb. 2, 1994) (files
pertaining to "pending and prospective" criminal enforcement proceedings pro-
tected); Southam News v. INS, 674 F. Supp. 881, 887 (D.D.C. 1987) (Service
Lookout Book, containing "names of violators, alleged violators and suspected
violators," protected as proceedings clearly are at least prospective against each

(continued...)
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cient to establish interference with that ongoing proceeding.   5

Although further development of case law under the 1986 FOIA amend-
ments will continue to determine the precise applicability of Exemption 7(A) in
its amended form, it is instructive to look at pre-amendment cases.  With regard
to the first step of the Exemption 7(A) analysis, the legislative history as well as
judicial interpretations of congressional intent of this subsection as it was or-
iginally enacted make clear that Exemption 7(A) was not intended to "endlessly
protect material simply because it [is] in an investigatory file."   Rather, Exemp-6

tion 7(A) is temporal in nature and, as a general rule, may be invoked so long as
the proceeding remains pending,  or so long as the proceeding is fairly regarded7

as prospective  or as preventative.   8   9
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     (...continued)8

violator); Marzen v. HHS, 632 F. Supp. 785, 805 (N.D. Ill.
1985) (Exemption 7(A) prohibits disclosure of law enforcement records when
release "would interfere with enforcement proceedings, pending, contemplated, or
in the future."), aff'd, 825 F.2d 1148 (7th Cir. 1987); Ehringhaus v. FTC, 525 F.
Supp. 21, 22-23 (D.D.C. 1980) (Exemption 7(A) applicable when enforcement
proceeding "in prospect").  

      See, e.g., Moorefield v. United States Secret Serv., 611 F.2d 1021, 1026 (5th9

Cir. 1980) (material pertaining to "Secret Service investigations carried out pur-
suant to the Service's protective function"--to prevent harm to protectees--held
eligible for Exemption 7(A) protection).

      See Antonelli v. United States Parole Comm'n, No. 93-0109, slip op. at 3-410

(D.D.C. Feb. 23, 1996) (reiterating that courts repeatedly find "lengthy, delayed
or even dormant investigations" covered by Exemption 7(A) and holding that
release of eight-year-old investigative file "would interfere with possible proceed-
ings"); Africa Fund v. Mosbacher, No. 92-289, slip op. at 10 (S.D.N.Y. May 26,
1993) (documents that would interfere with lengthy or delayed investigation fall
within protective ambit of Exemption 7(A)); see also Davoudlarian v. Department
of Justice, No. 93-1787, 1994 WL 423845, at **2-3 (4th Cir. Aug. 15, 1994)
(records of open investigation of 1983 murder protected). 

      Dickerson v. Department of Justice, 992 F.2d 1426, 1432 (6th Cir. 1993)11

(affirming district court's conclusion that FBI's investigation into 1975 disap-
pearance of Jimmy Hoffa remains ongoing and therefore is still a "prospective"
law enforcement proceeding).

      See, e.g., National Pub. Radio v. Bell, 431 F. Supp. 509, 514-15 (D.D.C.12

1977); see also FOIA Update, Spring 1984, at 6.  

      See American Civil Liberties Union Found., 833 F. Supp. at 407 (possibility13

of interference not so evident for investigative documents related to generalized
categories of cases; therefore, agency must show that disclosure would actually
threaten similar, ongoing enforcement proceedings); Badran v. United States De-
p't of Justice, 652 F. Supp. 1437, 1440 (N.D. Ill. 1987) (relying on pre-
amendment language, court held that mere possibility that person mentioned in
file might some day violate law was insufficient to invoke Exemption 7(A)); Na-
tional Pub. Radio, 431 F. Supp. at 514 (Exemption 7(A) applicable when investi-
gation, though in dormant stage, "is nonetheless an `active' one which will
hopefully lead to a `prospective law enforcement proceeding'"); see also 120
Cong. Rec. S9329 (daily ed. May 30, 1974) (statement of Sen. Hart).  
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Exemption 7(A) remains viable throughout the duration of long-term inves-
tigations.   For example, it has been held applicable to the FBI's continuing10

investigation into the 1975 disappearance of Jimmy Hoffa.   Even when an in-11

vestigation is dormant, Exemption 7(A) has been held to be applicable because of
the possibility that the investigation could lead to a "prospective law enforcement
proceeding."   The "prospective" proceeding, however, must be a concrete pos-12

sibility, rather than a mere hypothetical one.   13
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      See, e.g., New England Med. Ctr. Hosp. v. NLRB, 548 F.2d 377, 386 (1st14

Cir. 1976) (Exemption 7(A) applicable when "subject matter of closed file
complaint is contemporaneous and so intimately connected with that of the
pending enforcement proceeding"); Kuffel v. United States Bureau of Prisons,
882 F. Supp. 1116, 1126 (D.D.C. 1995) (Exemption 7(A) applicable when inmate
has criminal prosecutions pending in other cases); Cucci v. DEA, 871 F. Supp.
508, 512 (D.D.C. 1994) (Exemption 7(A) applicable when "multiple intermingled
investigations and not just the terminated investigation resulting in [requester's]
conviction" were involved in "continuing investigations"); Butler v. United States
Dep't of Justice, No. 86-2255, slip op. at 5 (D.D.C. Feb. 3, 1994) (agency "leads"
not stale simply because several years old when indictee discussed in convicted
requester's file remains at large), appeal dismissed voluntarily, No. 94-5078 (D.C.
Cir. Sept. 8, 1994); Engelking v. DEA, No. 91-0165, slip op. at 6 (D.D.C.
Nov. 30, 1992) (fugitive discussed in requester's file was still at large and release
of information could jeopardize current investigation), summary affirmance
granted in pertinent part, vacated in part & remanded, No. 93-5091, 1993 WL
484908 (D.C. Cir. Oct. 6, 1993); Warmack v. Huff, No. 88-H-1191-E, slip op. at
22-23 (N.D. Ala. May 16, 1990) (Exemption 7(A) applicable to documents in
multi-defendant case involving four untried fugitives), aff'd, 949 F.2d 1162 (11th
Cir. 1991) (unpublished table decision); Freedberg v. Department of the Navy,
581 F. Supp. 3, 4 (D.D.C. 1982) (Exemption 7(A) applicable when two murderers
convicted but two others remained at large); see also FOIA Update, Spring 1984,
at 6; cf. Senate of P.R. v. United States Dep't of Justice, 823 F.2d 574, 578 (D.C.
Cir. 1987) (relying on language of statute prior to 1986 amendments, case re-
manded for additional explanation of why no segregable portions of documents
could be released without interference to related proceedings).  But see Linn, No.
92-1406, slip op. at 19 (D.D.C. June 6, 1995) (statement that "some unspecified
investigation against a fugitive, or perhaps more than one fugitive, was ongoing .
. . without any explanation of how release" of information would interfere with
"efforts to apprehend this (or these) fugitive (or fugitives) is patently insufficient
to justify the withholding of information").

      Dickie v. Department of the Treasury, No. 86-649, slip op. at 8 (D.D.C.15

Mar. 31, 1987) (release of documents from closed federal prosecution could
jeopardize pending state criminal proceedings).  

      Helmsley v. United States Dep't of Justice, No. 90-2413, slip op. at 1016

(D.D.C. Sept. 24, 1992) (Exemption 7(A) protection for information when "only
pending criminal proceeding" is appeal of denial of new trial motion;

(continued...)
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Further, even after an investigation is closed the exemption may be appli-
cable if disclosure could be expected to interfere with a related, pending en-
forcement proceeding.   Indeed, in one of the first district court cases to apply14

Exemption 7(A)'s amended language, it was held that records concerning pro-
ceedings now closed that were still a part of a related case in which an indictment
had been issued remained protected under the exemption.   One court, while15

holding that Exemption 7(A) protection also applies to a concluded proceeding
that is subject to a pending motion for a new trial, logically restricted protection
to only material that had not been used at the first trial.16
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     (...continued)16

"[k]nowledge of potential witnesses and documentary evidence that were not
used during the first trial" could "genuinely harm government's case"); see also
Narducci v. FBI, No. 93-0327, slip op. at 3 (D.D.C. Sept. 22, 1995) (explaining
that Exemption 7(A) remains applicable "in light of retrial, not yet scheduled, of
several defendants," when agency "adequately identified" how disclosure would
interfere with retrial); Crooker v. ATF, No. 83-1646, slip op. at 1-2 (D.D.C. Apr.
30, 1984) ("no question that Exemption 7(A) is controlling" while motion to
withdraw guilty plea still pending).

      See, e.g., Alaska Pulp Corp. v. NLRB, No. 90-1510D, slip op. at 2 (W.D.17

Wash. Nov. 4, 1991) (Exemption 7(A) remains applicable when corporation
found liable for unfair labor practices, but parties remain embroiled in
controversy as to compliance); Erb v. United States Dep't of Justice, 572 F. Supp.
954, 956 (W.D. Mich. 1983) (investigation "concluded `for the time being'" and
then subsequently reopened); ABC Home Health Servs. v. HHS, 548 F. Supp.
555, 556, 559 (N.D. Ga. 1982) ("final settlement" subject to reevaluation for at
least three years); Timken Co. v. United States Customs Serv., 531 F. Supp. 194,
199-200 (D.D.C. 1981) (final determination could be challenged or appealed);
Zeller v. United States, 467 F. Supp. 487, 501 (S.D.N.Y. 1979) (records compiled
to determine whether party is complying with consent decree).  But see Center for
Auto Safety v. Department of Justice, 576 F. Supp. 739, 751-55 (D.D.C. 1983)
(records concerning modification of consent decree held not exempt).  

      Injex Indus. v. NLRB, 699 F. Supp. 1417, 1420 (N.D. Cal. 1986).  18

      See, e.g., Manna, 51 F.3d at 1165; Delviscovo v. FBI, 903 F. Supp. 1, 319

(D.D.C. 1995) (ongoing criminal investigation of organized crime activities
including narcotics, gambling, stolen property, and loan sharking), summary
affirmance granted, No. 95-5388 (D.C. Cir. Jan. 24, 1997); Gould Inc. v. GSA,
688 F. Supp. 689, 701 (D.D.C. 1988); National Pub. Radio, 431 F. Supp. at 510.

      See, e.g., Manna, 51 F.3d at 1165 (disclosure would interfere with con-20

templated civil proceedings); Bender v. Inspector Gen. NASA, No. 90-2059, slip
op. at 1-2, 8 (N.D. Ohio May 24, 1990) (information relating to "official
reprimand" reasonably expected to interfere with government's proceeding to
recover damages "currently pending" before same court).   
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Similarly, Exemption 7(A) also may be invoked when an investigation has
been terminated but an agency retains oversight or some other continuing en-
forcement-related responsibility.   In a case decided under Exemption 7(A) as17

amended, it was held that although the unfair labor practice proceeding involved
had been closed, the exemption still protected impounded ballots because their
disclosure could interfere with the NLRB's responsibility to conduct and process
future collective bargaining representation elections.   18

The "law enforcement proceedings" to which Exemption 7(A) may be
applicable have been interpreted broadly.  Such proceedings have been held to
include not only criminal actions,  but civil actions  and regulatory proceed-19   20
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      See, e.g., Farm Fresh, Inc. v. NLRB, No. 91-603-N, slip op. at 1, 7-9 (E.D.21

Va. Nov. 15, 1991) (NLRB's unfair labor practice action constitutes law
enforcement proceedings; disclosure of audiotape of meeting between employees
and managers likely to interfere with NLRB's ongoing enforcement proceeding);
Alaska Pulp, No. 90-1510D, slip op. at 2, 5 (W.D. Wash. Nov. 4, 1991) (after
finding of unfair labor practice, compliance investigation to determine back pay
awards constitutes enforcement proceedings); Concrete Constr. Co. v. United
States Dep't of Labor, No. 2-89-649, slip op. at 2-6 (S.D. Ohio Oct. 26, 1990)
(Department of Labor's regulation and inspection of construction sites constitute
enforcement proceedings); Injex, 699 F. Supp. at 1420 (NLRB's responsibility to
process collective bargaining representation elections constitutes law enforcement
proceedings); Fedders Corp. v. FTC, 494 F. Supp. 325, 327-28 (S.D.N.Y.), aff'd,
646 F.2d 560 (2d Cir. 1980) (unpublished table decision). 

      Mapother v. Department of Justice, 3 F.3d 1533, 1540 (D.C. Cir. 1993).22

      See, e.g., Butler, 888 F. Supp. at 182-82 (release could jeopardize pending23

state criminal proceeding); Dickie, No. 86-649, slip op. at 8 (D.D.C. Mar. 31,
1987) (same).

      See, e.g., Bevis v. Department of State, 801 F.2d 1386, 1388 (D.C. Cir.24

1986). 

      See Mapother, 3 F.3d at 1542 ("We believe that a categorical approach is25

appropriate in determining the likelihood of enforcement proceedings in cases
where an alien is excluded from entry into the United States because of his
alleged participation in Nazi persecutions on genocide.  Otherwise, we must ex-
ercise our faculties as mind-readers."); National Sec. Archive v. FBI, 759 F.
Supp. 872, 883 (D.D.C. 1991) (FBI's justification that disclosure would interfere
with its overall counterintelligence program "must be rejected" as too general to
be type of proceeding cognizable under Exemption 7(A); FBI permitted to
demonstrate whether there existed any specific pending or contemplated law en-
forcement proceedings).

      Robbins Tire, 437 U.S. at 236.  26
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ings  as well.  They include "cases in which the agency has the initiative in21

bringing an enforcement action and those . . . in which it must be prepared to
respond to a third party's challenge."   Enforcement proceedings in state courts22      23

and foreign courts  also qualify for Exemption 7(A) protection.  However, in24

order to satisfy the "law enforcement proceedings" requirement of Exemption
7(A), an agency must be able to point to a specific pending or contemplated law
enforcement proceeding which could be harmed by disclosure.25

 
 With respect to the showing of harm to law enforcement proceedings
required to invoke Exemption 7(A), the Supreme Court has rejected the position
that "interference" must always be established on a document-by-document basis,
and it has held that a determination of the exemption's applicability may be made
"generically," based on the categorical types of records involved.   Indeed, the26

Supreme Court in United States Department of Justice v. Reporters Committee
for Freedom of the Press emphatically affirmed the vitality of its Robbins Tire
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      489 U.S. 749, 776-80 (1989) (Exemption 7(C)).  27

      See, e.g., In re Dep't of Justice, 999 F.2d 1302, 1308 (8th Cir. 1993) (en28

banc) ("Supreme Court has consistently interpreted Exemption 7 of the FOIA
(specifically so far subsections 7(A), 7(C), and 7(D))" to permit government to
proceed on "categorical basis" to justify nondisclosure; government not required
to produce document-by-document Vaughn Index), on remand sub nom. Crancer
v. United States Dep't of Justice, No. 89-234, slip op. at 6 (E.D. Mo. Oct. 4, 1994)
(magistrate's recommendation) (approving FBI's "generic" affidavit as sufficient
and denying plaintiff's requests for methodology of document review and ac-
counting of time spent reviewing documents), adopted (E.D. Mo. Nov. 7, 1994);
Dickerson, 992 F.2d at 1431 (it is "often feasible for courts to make `generic
determinations' about interference"); Wright v. OSHA, 822 F.2d 642, 646 (7th
Cir. 1987); Spannaus v. United States Dep't of Justice, 813 F.2d 1285, 1288-89
(4th Cir. 1987); Curran v. Department of Justice, 813 F.2d 473, 475 (1st Cir.
1987); Bevis, 801 F.2d at 1389 (agency may take "generic approach, grouping
documents into relevant categories"); Crooker, 789 F.2d at 67 ("Because generic
determinations are permitted, the government need not justify its withholdings
document-by-document; it may instead do so category-of-document by category-
of-document.  The government may not, however, make its justifications file-by-
file."); Campbell, 682 F.2d at 265 ("The government may focus upon categories
of records . . . under Exemption 7(A)."); Barney, 618 F.2d at 1271 n.5; Moore-
field, 611 F.2d at 1022; Kay v. FCC, No. 96-0660, slip op. at 11 (D.D.C. Aug. 21,
1997) (reiterating that agency "permitted to withhold records under Exemption
7(A) on a categorical basis and establish a generic showing of interference");
Jefferson, 1997 U.S. Dist. LEXIS 3064, at *12 (declaring that it is well estab-
lished that government may justify withholdings category-of-document by
category-of-document); Steinberg v. United States Dep't of Justice, No. 93-2409,
slip op. at 21-22 (D.D.C. Oct. 31, 1995) (finding agency affidavit attesting that
investigation remains ongoing and that withheld information "has not been
officially acknowledged or publicly disclosed previously" sufficient to support
exemption); Kitchen v. DEA, No. 93-2035, slip op. at 12-13 (D.D.C. Oct. 11,
1995) (permitting functional, categorical descriptions if court able to trace
rational link between nature of documents and likely interference), appeal
dismissed for failure to prosecute, No. 95-5380 (D.C. Cir. Dec. 11, 1996);
American Civil Liberties Union Found., 833 F. Supp. at 407 (An agency "must
supply sufficient facts about the alleged interference . . . . This does not, however,
necessarily require an individualized showing for each document."); Manna v.
United States Dep't of Justice, 815 F. Supp. 798, 806 (D.N.J. 1993) (agency's
generic affidavit demonstrates disclosure would interfere with ongoing criminal
investigation), aff'd, 51 F.3d 1158, 1164-65 (3d Cir.) ("no basis to disturb the
district court's sound decision" when government's submission demonstrates that

(continued...)
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approach and further extended it to include situations arising under other FOIA
exemptions in which records can be entitled to protection on a "categorical"
basis.   Thus, almost all courts have accepted affidavits in Exemption 7(A) cases27

that specify the distinct, generic categories of documents at issue and the harm
that would result from their release, rather than requiring extensive, detailed
itemizations of each document.  28
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     (...continued)28

disclosure
could harm contemplated criminal and/or civil proceedings), cert. denied, 116 S.
Ct. 477 (1995); Kacilauskas v. Department of Justice, 565 F. Supp. 546, 548-49
(N.D. Ill. 1983) (noting that with exception of one case, "all post-Robbins district
and appellate court decisions have heeded the Supreme Court's teachings" and
"have focused on the type of records involved rather than their individual con-
tent"); see also FOIA Update, Spring 1984, at 3-4 ("FOIA Counselor:  The
`Generic' Aspect of Exemption 7(A)"); cf. Lewis v. IRS, 823 F.2d 375, 378-79
(9th Cir. 1987) (records described in opinion only as containing information
relating to pending criminal investigation held to be sufficiently described).   

      See Spannaus, 813 F.2d at 1287, 1289 ("details regarding initial allegations29

giving rise to this investigation; notification of [FBI Headquarters] of the allega-
tions and ensuing investigation; interviews with witnesses and subjects; investiga-
tive reports furnished to the prosecuting attorneys," and similar categories all
sufficient); Curran, 813 F.2d at 476 (same); Bevis, 801 F.2d at 1390 ("identities
of possible witnesses and informants, reports on the location and viability of
potential evidence, and polygraph reports" sufficient; categories "identified only
as `teletypes,' `airtels,' or `letters'" insufficient); see also Cucci, 871 F. Supp. at
511-12 ("evidentiary matters category"--described as "witness statements,
information exchanged between the FBI and local law enforcement agencies,
physical evidence, evidence obtained pursuant to search warrants and documents
related to the case's documentary and physical evidence"--held sufficient). 

      See, e.g., Curran, 813 F.2d at 475 ("Withal, a tightrope must be walked: 30

categories must be distinct enough to allow meaningful judicial review, yet not so
distinct as prematurely to let the cat out of the investigative bag."); Crooker, 789
F.2d at 67 ("The hallmark of an acceptable Robbins category is thus that it is
functional; it allows the court to trace a rational link between the nature of the
document and the alleged likely interference."); Kitchen, No. 93-2035, slip op. at
12-13 (D.D.C. Oct. 11, 1995) (approving categorical descriptions when court can
trace rational link between nature of document and likely interference); cf.
Putnam v. United States Dep't of Justice, 873 F. Supp. 705, 714 (D.D.C. 1995)
(agency "administrative inquiry file" is "patently inadequate" description); Safe-
Card Servs. v. SEC, No. 84-3073, slip op. at 6 n.3 (D.D.C. May 19, 1988)
(agency "file" is not sufficient generic category to justify withholding pursuant to
Exemption 7(A)), aff'd in part, rev'd in part on other grounds & remanded, 926
F.2d 1197 (D.C. Cir. 1991); Pruitt Elec. Co. v. United States Dep't of Labor, 587
F. Supp. 893, 895-96 (N.D. Tex. 1984) (disclosure of reference material consulted
by investigator that might aid an unspecified target in unspecified manner found
not to cause interference).  
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Specific guidance has been provided by the Courts of Appeals for the First,
Fourth, and D.C. Circuits as to what constitutes an adequate "generic category" in
an Exemption 7(A) affidavit.   The general principle uniting their decisions is29

that affidavits must provide at least a general, "functional" description of the
types of documents at issue sufficient to indicate the type of interference threat-
ening the law enforcement proceeding.   It should be noted, however, that both30

the First and the Fourth Circuits have approved a "miscellaneous" category of
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      Spannaus, 813 F.2d at 1287, 1289; Curran, 813 F.2d at 476 (wide range of31

records made some generality "understandable--and probably essential").  

      See Kay, No. 96-0660, slip op. at 18 (D.D.C. Aug. 21, 1997) (stating that32

agency "need not establish that witness intimidation is certain to occur, only that
it is a possibility"); Wichlacz v. United States Dep't of Interior, 938 F. Supp. 325,
331 (E.D. Va. 1996) (holding that "particularized showing of interference is not
required; rather, the government may justify nondisclosure in a generic fashion"),
aff'd, 114 F.3d 1178 (4th Cir. 1997) (unpublished table decision); Pully v. IRS,
939 F. Supp. 429, 436 (E.D. Va. 1996) ("All that is required is an objective
showing that interference could reasonably occur as the result of the documents'
disclosure."); Gould, 688 F. Supp. at 703-04 n.34 (describing functional test as
steering "middle ground" between detail required by Vaughn Index and blanket
withholding); Alyeska Pipeline Serv. v. EPA, No. 86-2176, slip op. at 6-7
(D.D.C. Sept. 9, 1987) (explaining that government need not "show that intimi-
dation will certainly result," but that it must "show that the possibility of witness
intimidation exists"), aff'd, 856 F.2d 309 (D.C. Cir. 1988).

      See Manna, 51 F.3d at 1164 n.5 ("Congress amended this exemption to relax33

significantly the standard for demonstrating interference with enforcement
proceedings."); Gould, 688 F. Supp. at 703 n.33 (1986 FOIA amendments "re-
laxed the standard of demonstrating interference with enforcement proceedings"). 

      801 F.2d at 1389; see also Crooker, 789 F.2d at 67 (while government can34

justify its withholding category-by-category, government cannot justify its
withholdings file-by-file); accord In re Dep't of Justice, 999 F.2d at 1309 (The
"government may meet its burden by . . . conducting a document-by-document
review to assign documents to proper categories."); Kay, No. 96-0660, slip op. at
11 (D.D.C. Aug. 21, 1997) (explaining that "agency must conduct a document-
by-document review in order to assign each document to a proper category"
(citing Bevis, 801 F.2d at 1389-90)); Jefferson, 1997 U.S. Dist. LEXIS 3064, at
*10 n.1 (stating that "it would appear from a review of their declaration that
Defendants may have never conducted a document-by-document review of

(continued...)
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"other sundry items of information."   The D.C. Circuit has not yet specifically31

addressed an affidavit with such a category.

The functional test set forth by the D.C. Circuit does not require a detailed
showing that release of the records is likely to interfere with the law enforcement
proceedings; it is sufficient for the agency to make a generalized showing that
release of these particular kinds of documents would generally interfere with
enforcement proceedings.   Making this showing should be easier under the32

amended language of the statute.33

   
However, it is important to note that the D.C. Circuit in Bevis v. Depart-

ment of State, held that even though an agency "need not justify its withholding
on a document-by-document basis in court, [it] must itself review each document
to determine the category in which it properly belongs."   Indeed, when an agen-34
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responsive material," court denies government's motion for summary judgment
pending further submission); Bruscino v. Federal Bureau of Prisons, No. 94-1955,
slip op. at 16 (D.D.C. May 12, 1995) (An agency "must conduct a document-by-
document review in order to assign the documents to the proper category."),
summary affirmance granted in pertinent part, vacated in part & remanded on
other grounds, No. 95-5213, 1996 WL 393101 (D.C. Cir. June 24, 1996);
Hillcrest Equities, Inc. v. United States Dep't of Justice, No. CA3-85-2351-R, slip
op. at 7 (N.D. Tex. Jan. 26, 1987) (government must review each document to
determine category in which it belongs).  

      Bevis, 801 F.2d at 1389-90; see also Kay, No. 96-0660, slip op. at 1135

(D.D.C. Aug. 21, 1997) ("three-fold task"); Jefferson, 1997 U.S. Dist. LEXIS
3064, at *12 (same); Maccaferri Gabions, Inc. v. United States Dep't of Justice,
No. 95-2576, slip op. at 11-13 (D. Md. Mar. 26, 1996) (same), appeal voluntarily
dismissed, No. 96-1513 (4th Cir. Sept. 19, 1996); Cudzich, 886 F. Supp. at 106
(same); Bruscino, No. 94-1955, slip op. at 16 (D.D.C. May 12, 1995) (same);
Cucci, 871 F. Supp. at 511 (same).  

      See Attorney General Reno's FOIA Memorandum, reprinted in FOIA36

Update, Summer/Fall 1993, at 4-5; see also FOIA Update, Spring 1994, at 3. 

      Robbins Tire, 437 U.S. at 232; see, e.g., Mapother, 3 F.3d at 1543 (release37

of prosecutor's index of all documents he deems relevant would provide "critical
insights into [government's] legal thinking and strategy"); Palmer
Communications v. United States Dep't of Justice, No. 96-M-777, slip op. at 4 (D.
Colo. Oct. 30, 1996) (release would harm "court's ability to control the use of
discovery materials . . . [resulting in] an unacceptable interference with a law
enforcement proceeding"); Durham v. United States Postal Serv., No. 91-2234,
slip op. at 3 (D.D.C. Nov. 25, 1992) (release of investigative memoranda, witness
files and electronic surveillance material would substantially interfere with
pending homicide investigation by impeding government's ability to prosecute its
strongest case), aff'd, No. 92-5511 (D.C. Cir. July 27, 1993); Starkey v. IRS, No.
91-20040, slip op. at 6-7 (C.D. Cal. Dec. 6, 1991) (release would reveal evidence
and impair government's ability to present its best case); cf. Cecola v. FBI, No. 94
C 4866, slip op. at 5 (N.D. Ill. Mar. 30,

(continued...)

- 303 -

cy elects to use the "generic" approach, the court held that the agency "has a
three-fold task.  First, it must define its categories functionally.  Second, it must
conduct a document-by-document review in order to assign the documents to the
proper category.  Finally, it must explain to the court how the release of each
category would interfere with enforcement proceedings."   (For a further discus-35

sion, see Litigation Considerations, "Vaughn Index," below.)  These requirements
are entirely compatible with the "foreseeable harm" standard established by
Attorney General Reno's FOIA Memorandum of October 4, 1993.   36

The courts have long accepted that Congress intended that Exemption 7(A)
apply "whenever the government's case in court would be harmed by the
premature release of evidence or information,"  or when disclosure would37
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1995) (deposing agency affiant not allowed when it might alert plaintiff to gov-
ernment's investigative strategy).  But see LeMaine, No. 89-2914, slip op. at 11
(D. Mass. Dec. 10, 1991) (agency failed to demonstrate that release would
"seriously impair any ongoing effort to collect taxes or penalties . . . or to pursue
criminal charges"). 

      See, e.g., Dickerson, 992 F.2d at 1429 (public disclosure of information in38

Hoffa kidnapping file could reasonably be expected to interfere with enforcement
proceedings); Kay, No. 96-0660, slip op. at 16-17 (D.D.C. Aug. 21, 1997)
(holding that agency "specifically established that release" would permit requester
to gain insight into the FCC's evidence against him, to discern the narrow focus of
the investigation, to assist him in circumventing the investigation, and to create
witness intimidation, court finds disclosure would "reveal the scope, direction and
nature" of investigation); Pully, 939 F. Supp. at 436 (explaining that requester's
promise not to interfere with investigation is of "no consequence" because
government "need not take into account the individual's propensity or desire to
interfere"; objective showing that disclosure could lead to interference sufficient);
Western Journalism, 926 F. Supp. at 192 (noting that disclosure could "contami-
nate the investigative process"); Butler, 888 F. Supp. at 182-83 (disclosure would
interfere with pending investigations by local police department of requester for
stalking and murder); Kay v. FCC, 867 F. Supp. 11, 19 (D.D.C. 1994) (docu-
ments, including letters to FCC from informants, would reveal scope of inves-
tigation and strength of case against plaintiff; disclosure of documents, "even
redacted to exclude proper names," could lead to retaliatory action and
intimidation of witnesses); Vosburgh v. IRS, No. 93-1493, slip op. at 6-7 (D. Or.
July 5, 1994) (disclosure of "DMV" record, memoranda of interview, police
report, and portions of search warrants could interfere with IRS's investigation by
revealing nature, scope and direction of investigation, evidence obtained,
government's strategies and by providing requester with opportunity to create
defenses and tamper with evidence); International Collision Specialists, Inc. v.
IRS, No. 93-2500, slip op. at 4, 10 (D.N.J. Mar. 2, 1994) (disclosure could
reasonably be expected to interfere with enforcement proceedings by enabling
requester "to determine nature, source, direction, and limits" of IRS investigation
and to "fabricate defenses and tamper with evidence"); Church of Scientology
Int'l v. IRS, 845 F. Supp. 714, 721 (C.D. Cal. 1993) (release of documents likely
to interfere with IRS's ability to investigate requester pursuant to Church Audit
Procedures Act); Manna v. United States Dep't of Justice, No. 92-1840, slip op. at
11 n.3 (D.N.J. Aug. 25, 1993) (that disclosure of search warrant would interfere
with ongoing investigation illustrated by copy of search warrant being left on
body of gangland-style murder victim), aff'd, 51 F.3d 1158 (3d Cir.), cert. denied,
116 S. Ct. 477 (1995); Church of Scientology v. IRS, 816 F. Supp. 1138, 1157
(W.D. Tex. 1993) (disclosure could reasonably be expected to interfere with en-
forcement proceedings, subject IRS employees to harassment or reprisal, and
reveal direction and scope of IRS investigation); National Pub. Radio, 431 F.
Supp. at 514-15 (disclosure would impair agency's continued, long-term investi-
gation into suspicious death of nuclear-safety whistleblower).  But see Wrenn v.

(continued...)
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impede any necessary investigation prior to the enforcement proceeding.   In38
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Kemp, No. 91-5383, slip
op. at 1-2 (D.C. Cir. Dec. 2, 1992) (agency failed to explain its reasons for with-
holding and failed to demonstrate how disclosure could reasonably be expected to
interfere with its ongoing enforcement investigation).

      437 U.S. at 239; see also Western Journalism, 926 F. Supp. at 19239

("Witnesses with access to such information could easily alter, conform or con-
struct their testimony depending on the information disclosed."); Wichlacz, 938
F. Supp. at 331 (intimidating or harassing witnesses); Holbrook, 914 F. Supp. at
316 (releasing information might permit targets of investigation to "tamper with
or intimidate potential witnesses").

      See, e.g., Kay, No. 96-0660, slip op. at 17 (D.D.C. Aug. 21, 1997) (finding40

potential for "witness intimidation and discourage[ment of] future witness
cooperation"); Wichlacz, 938 F. Supp. at 331 (reducing cooperation of potential
witnesses when they learn of disclosure); Holbrook, 914 F. Supp. at 316 (tam-
pering with or intimidating potential witnesses); Dow Jones & Co. v. United
States Dep't of Justice, 880 F. Supp. 145, 150 (S.D.N.Y. 1995) (Disclosing
"statements by interviewees . . . might affect the testimony or statements of other
witnesses and could severely hamper the Independent Counsel's ability to elicit
untainted testimony."), vacated on other grounds, 907 F. Supp. 79 (S.D.N.Y.
1995); Kay, 867 F. Supp. at 19 (witness "intimidation would likely dissuade
informants from cooperating with the investigation as it proceeds"); Manna, 815
F. Supp. at 808 (disclosure of FBI reports could result in chilling effect on poten-
tial witnesses), aff'd, 51 F.3d at 1165 (finding "equally persuasive the district
court's concern for persons who have assisted or will assist law enforcement
personnel"); Crowell & Moring v. DOD, 703 F. Supp. 1004, 1011 (D.D.C. 1989)
(disclosure of identities of witnesses would impair grand jury's ability to obtain
cooperation and would impede government's preparation of its case); Gould, 688
F. Supp. at 703 (disclosure of information would have chilling effect on sources
who are employees of requester); Nishnic v. United States Dep't of Justice, 671 F.
Supp. 776, 794 (D.D.C. 1987) (disclosure of identity of foreign source would end
its ability to provide information in unrelated ongoing law enforcement activ-
ities); Timken, 531 F. Supp. at 199-200 (Disclosure of investigation records
would interfere with agency's ability "in the future to obtain this kind of infor-
mation.").     
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Robbins Tire, the Supreme Court found that the NLRB had established interfer-
ence with its unfair labor practice enforcement proceeding by showing that re-
lease of its witness statements would create a great potential for witness intimida-
tion and could deter their cooperation.   Other courts have ruled that interference39

has been established when, for example, the disclosure of information could
prevent the government from obtaining data in the future.   Indeed, the D.C.40

Circuit in Alyeska Pipeline Service Co. v. EPA ruled that disclosure of
documents that might identify which of the requester's employees had provided
those documents to a private party (who in turn had provided them to EPA)
would "thereby subject them to potential reprisals and deter them from providing
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      856 F.2d 309, 311 (D.C. Cir. 1988).  But cf. Clyde v. United States41

Dep't of Labor, No. 85-139, slip op. at 6 (D. Ariz. July 3, 1986) (possible re-
luctance of contractors to enter into voluntary conciliations with government if
substance of negotiations released does not constitute open law enforcement pro-
ceeding when specific conciliation process has ended); Cohen v. EPA, 575 F.
Supp. 425, 428-29 (D.D.C. 1983) (Exemption 7(A) held inapplicable to protect
letters sent to entities suspected of unlawfully releasing hazardous substances;
disclosure not shown to deter parties from cooperating with voluntary cleanup
programs).   

      See, e.g., Swan v. SEC, 96 F.3d 498, 500 (D.C. Cir. 1996) (holding that42

release "could reveal much about the focus and scope" of investigation); J.P.
Stevens & Co. v. Perry, 710 F.2d 136, 143 (4th Cir. 1983) (finding that premature
disclosure would "hinder [agency's] ability to shape and control investigations");
Kay, No. 96-0660, slip op. at 16-17 (D.D.C. Aug. 21, 1997) (discussing how
release would reveal scope, direction, and nature of investigation).

      See, e.g., Moorefield, 611 F.2d at 1026. 43

      See, e.g., Mapother, 3 F.3d at 1543 (release of prosecutor's index of all44

documents he deems relevant would afford a "virtual roadmap through the
[government's] evidence . . . which would provide critical insights into its legal
thinking and strategy"); Alyeska Pipeline, 856 F.2d at 312; Maccaferri, No. 95-
2576, slip op. at 14 (D. Md. Mar. 26, 1996) (releasing information could provide
plaintiff with opportunity to alter or destroy evidence); Holbrook, 914 F. Supp. at
316 (releasing information could allow targets to construct defenses); Nishnic,
671 F. Supp. at 794 (releasing information might allow subjects to suppress or
fabricate evidence); see also Manna, No. 92-1840, slip op. at 11 n.3 (D.N.J. Aug.
25, 1993) (possible suppression of evidence manifest when copy of search war-
rant was left on body of gangland-style murder victim).

      See, e.g., Maccaferri, No. 95-2576, slip op. at 14 (D. Md. Mar. 26, 1996)45

(releasing information would give "premature insight into the Government's
strategy and strength of its position"); Cecola, No. 94 C 4866, slip op. at 5 (N.D.
Ill. Mar. 30, 1995) (release of information in ongoing criminal investigation
might alert plaintiff to government's investigative strategy); Africa Fund, No. 92-
289, slip op. at 11 (S.D.N.Y. May 26, 1993) (disclosure "risks alerting targets to
the existence and nature" of investigation); Manna, 815 F. Supp. at 808
(disclosure would obstruct justice by revealing agency's strategy and extent of its
knowledge); Starkey, No. 91-20040, slip op. at 6-7 (C.D. Cal. Dec. 6, 1991)
(release of internal memoranda "would reveal evidence and impair [govern-
ment's] ability to present its best case"); Raytheon Co. v. Department of the Navy,
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- 306 -

further information to [the] EPA."41

The exemption has been held to be properly invoked when release would
hinder an agency's ability to control or shape investigations,  would enable42

targets of investigations to elude detection  or to suppress or fabricate evidence,43      44

or would prematurely reveal evidence or strategy in the government's case.  45
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731 F. Supp. 1097, 1101 (D.D.C. 1989) (information "could be particularly valu-
able to [target] in the event of settlement negotiations"); Ehringhaus, 525 F. Supp.
at 22-23. 

      Concrete Constr., No. 2-89-649, slip op. at 3-5 (S.D. Ohio Oct. 26, 1990)46

(disclosure of past fiscal year's Field Operation Program Plans, containing
projections for inspections and areas of concentration, would be "obviously a
detriment to the enforcement objectives of the Department of Labor"); see also
Farmworkers Legal Servs. v. United States Dep't of Labor, 639 F. Supp. 1368,
1374 (E.D.N.C. 1986) (Exemption 7(A) applicable to information pertaining to
agency's "targeting scheme," disclosure of which "would `reveal the amount of
investigative resources targeted and allocated'" for inspections).     

      See Lewis, 823 F.2d at 378-79, 380; Barney, 618 F.2d at 1273; Steinberg v.47

IRS, 463 F. Supp. 1272, 1273 (S.D. Fla. 1979).  

      North, 881 F.2d at 1097; cf. Senate of P.R., 823 F.2d at 579, 589 (trial48

court's failure to describe harm from release of undescribed documents developed
for closed law enforcement investigation but allegedly relevant to open criminal
law enforcement proceeding did not permit upholding Exemption 7(A) applica-
bility).  

      See, e.g., Wright, 822 F.2d at 646; Grasso v. IRS, 785 F.2d 70, 77 (3d Cir.49

1986); Campbell, 682 F.2d at 262; see also Oncology Servs. Corp. v. NRC, No.
93-0939, slip op. at 17 (W.D. Pa. Feb. 7, 1994) (agency may not categorically
withhold transcribed interviews which were conducted in presence of requester's
attorney and individuals consented to release).

      See Swan, 96 F.3d at 500-01; Willard v. IRS, 776 F.2d 100, 103 (4th Cir.50

1985); see also Gould, 688 F. Supp. at 704 n.37; Brinkerhoff v. Montoya, 3 Gov't
(continued...)
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Additionally, information that would reveal investigative trends, emphasis, and
targeting schemes has been determined to be eligible for protection under
Exemption 7(A) when disclosure would provide targets with the ability to
perform a "cost/benefit analysis" of compliance with agency regulations.   46

Still other courts have indicated that any premature disclosure, by and of it-
self, can constitute interference with an enforcement proceeding.   In contrast,47

the D.C. Circuit has held that the mere fact that defendants in related ongoing
criminal proceedings might obtain documents through the FOIA that were ruled
unavailable "through discovery, or at least before [they] could obtain them
through discovery," is insufficient alone to "constitute interference with a law en-
forcement proceeding."   48

Exemption 7(A) ordinarily will not afford protection when the target of the
investigation has possession of or submitted the information in question.  49

Nevertheless, it is increasingly clear that courts will protect such material if an
agency can demonstrate that its "selectivity of recording" information provided
by the target would suggest the nature and scope of the investigation,  or if it can50
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Disclosure Serv. (P-H) at 83,055.   

      See Linsteadt v. IRS, 729 F.2d 998, 1004-05 (5th Cir. 1984); Campbell, 68251

F.2d at 265; cf. Alyeska Pipeline, 856 F.2d at 314 (mere assertions that requester
knows scope of investigation not sufficient to present genuine issue of material
fact that would preclude summary judgment).  

      Swan, 96 F.3d at 500-01.52

      See Computer Prof'ls for Soc. Responsibility v. United States Secret Serv.,53

72 F.3d 897, 906-07 (D.C. Cir. 1996) (permitting agency on remand to apply
exemptions other than Exemption 7(A) for records of investigation which was
terminated during litigation); Senate of P.R., 823 F.2d at 589 (finding "district
court did not abuse its discretion in permitting the DOJ to press additional FOIA
exemptions after its original, all-encompassing (7)(A) exemption claim became
moot"); Chilivis v. SEC, 673 F.2d 1205, 1208 (11th Cir. 1982) (holding
government not barred from invoking other exemptions after reliance on
Exemption 7(A) rendered untenable by conclusion of underlying law enforcement
proceeding); Western Journalism, 926 F. Supp. at 192 (explaining that once OIC
task is completed, documents are turned over to Archivist and subject to further
FOIA processing); Curcio v. FBI, No. 89-0941, slip op. at 4-6 (D.D.C. Mar. 24,
1995) (permitting agency to assert new exemptions when Exemption 7(A) no
longer applicable, agency has "made a clear showing of what the changed circum-
stances are and how they justify permitting the agency to raise new claims of
exemption," and agency has "proffered a legitimate reason why it did not
previously argue all applicable exemptions").

      See Church of Scientology, 816 F. Supp. at 1157 (An "agency is not54

required to monitor the investigation and release the documents once the inves-
(continued...)
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articulate with specificity how each category of documents, if disclosed, would
cause interference.   Indeed, in a recent case in which two clients requested51

statements that their attorney made to the SEC and argued that the "information
their attorney conveyed to the [agency] must be treated as coming from them," it
was held that the "harm in releasing this information flows mainly from the fact
that it reflects the [agency] staff's selective recording . . . and thereby reveals the
scope and focus of the investigation."  52

It has generally been recognized that once Exemption 7(A) applicability
ceases with changed circumstances, an agency then may invoke other applicable
exemptions.  As a result, when entire documents are determined to be protectible
under Exemption 7(A), agencies generally need not consider what other
exemptions are appropriate until the underlying investigation reaches a point at
which the documents no longer merit Exemption 7(A) protection.   (See discus-53

sion of this point under Litigation Considerations, Waiver of Exemptions, below.) 
It also has been held that an agency is not expected to monitor the investigation
after completion of the FOIA administrative process and to process the docu-
ments once the investigation is closed.54
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tigation is closed and there is no reasonable possibility of future proceedings.");
see also Tellier v. Executive Office for United States Attorneys, No. 96-5323,
1997 WL 362497, at *1 (D.C. Cir. May 15, 1997) (per curiam) (finding law
enforcement proceeding pending at time of request, affirms withholding of
documents because "`[t]o require an agency to adjust or modify its FOIA re-
sponses on post-response occurrences could create an endless cycle of . . . 
reprocessing'" (quoting Bonner v. United States Dep't of State, 928 F.2d 1148,
1152 (D.C. Cir. 1991))); Gomez v. United States Attorney, No. 93-2530, slip op.
at 2 (D.D.C. May 13, 1996) (Exemption 7(A) claimed properly at receipt of
request; when circumstances change, plaintiff is "free to file a new FOIA
request"), appeal voluntarily dismissed, No. 96-5185 (D.C. Cir. May 12,
1997); cf. Lesar v. United States Dep't of Justice, 636 F.2d 472, 480 (D.C. Cir.
1980) (finding FOIA processing would be delayed by remanding whenever new
classification schemes are established); FOIA Update, Spring/Summer 1995, at
12 (same).  But cf. Computer Prof'ls for Soc. Responsibility v. United States
Secret Serv., 72 F.3d at 906-07 (on issue not briefed by either party, ordering
agency to process records of recently terminated investigation to which agency
initially had applied Exemption 7(A)); Jefferson, 1997 U.S. Dist. LEXIS 3064, at
10 n.1 ("the Court must review" agency decisions "as of the time of the denial";
however, because requester's conviction has been affirmed, agency "may wish to
consider the present status of enforcement proceedings").  

      See Alyeska Pipeline, 856 F.2d at 311 n.18 (improper reliance of lower55

court on pre-amendment version of Exemption 7(A) irrelevant as it simply
"required EPA to meet a higher standard than FOIA now demands"); Curran, 813
F.2d at 474 n.1 ("the drift of the changes is to ease--rather than to increase--the
government's burden in respect to Exemption 7(A)"); Gould, 688 F. Supp. at 703
n.33 (The "1986 amendments relaxed the standard of demonstrating interference
with enforcement proceedings."); see also Wright, 822 F.2d at 647; Spannaus,
813 F.2d at 1289; cf. John Doe Agency v. John Doe Corp., 493 U.S. 146, 157
(1989) (Court takes "practical approach" when confronted with interpretation of
FOIA and applies "workable balance" between interests of public in greater
access and needs of government to protect certain kinds of information); United
States Dep't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S.
749, 777-78 n.22 (1989) (Congress intended identical modification of language of
Exemption 7(C) to provide greater "flexibility in responding to FOIA requests for
law enforcement records" and replaced "a focus on the effect of a particular dis-
closure" with a "standard of reasonableness" which supports "categorical"
approach to documents of similar character); Allen v. DOD, 658 F. Supp. 15, 23
(D.D.C. 1986) (parallel change of language of Exemption 7(C) created "broader
protection" than available under former language).
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Only relatively few Exemption 7(A) decisions have addressed the change
in this exemption's language since the enactment of the FOIA Reform Act in
1986.  No Exemption 7(A) decision to date has dispositively based its holding on
the amended language, but several decisions recognize that the change in the
language of this exemption effectively broadens its protection.   55

As a final Exemption 7(A)-related matter, agencies should be aware of the
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      5 U.S.C. § 552(c)(1).56

      Pub. L. No. 99-570, § 1802, 100 Stat. at 3207-49; see Attorney General's57

1986 Amendments Memorandum at 18-22.

      5 U.S.C. § 552(b)(7)(B) (1994), as amended by Electronic Freedom of1

Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997). 

      863 F.2d 96, 101-02 (D.C. Cir. 1988); see also Alexander & Alexander2

Servs. v. SEC, No. 92-1112, slip op. at 24-25 (D.D.C. Oct. 19, 1993) (citing
Washington Post to find that company "failed to meet its burden of showing how
release of particular documents would deprive it of the right to a fair trial") (re-
verse FOIA suit), appeal dismissed, No. 93-5398 (D.C. Cir. Jan. 4, 1996).

      Washington Post, 863 F.2d at 99; see also Palmer Communications v. United3

States Dep't of Justice, No. 96-M-777, slip op. at 4 (D. Colo. Oct. 30, 1996)
("disclosure of the material sought under these circumstances would seriously

(continued...)
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"(c)(1) exclusion,"  which was enacted by the FOIA Reform Act in 1986.   This56          57

special record exclusion applies to situations in which the very fact of a criminal
investigation's existence is as yet unknown to the investigation's subject, and
disclosure of the existence of the investigation (which would be revealed by any
acknowledgment of the existence of responsive records) could reasonably be
expected to interfere with enforcement proceedings.  In such circumstances, an
agency may treat the records as not subject to the requirements of the FOIA.  (See
discussion of the operation of subsection (c)(1) under Exclusions, below.)

EXEMPTION 7(B)

Exemption 7(B) of the FOIA, which is aimed at preventing prejudicial pre-
trial publicity that could impair a court proceeding, protects "records or infor-
mation compiled for law enforcement purposes [the disclosure of which] would
deprive a person of a right to a fair trial or an impartial adjudication."   Despite1

the possible constitutional significance of its function, in practice this exemption
is rarely invoked.  In the situation in which it would most logically be employed--
i.e., an ongoing law enforcement proceeding--an agency's application of Ex-
emption 7(A) to protect its institutional law enforcement interests invariably
would serve to protect the interests of the defendants to the prosecution as well. 
Even in the non-law enforcement realm, the circumstances which call for singular
reliance upon Exemption 7(B) occur only rarely.

Consequently, Exemption 7(B) has been featured prominently in only one
FOIA case to date, Washington Post Co. v. United States Department of Justice.  2

At issue there was whether public disclosure of a pharmaceutical company's inter-
nal self-evaluative report, submitted to the Justice Department in connection with
a grand jury investigation, would jeopardize the company's ability to receive a
fair and impartial civil adjudication of several personal injury cases pending
against it.   In remanding the case for further consideration, the Court of Appeals3
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interfere with the fairness of the procedures as defined by Exemption 7(B)").  

      863 F.2d at 102.4

      Id.  5

      5 U.S.C. § 552(b)(7)(C) (1994), as amended by Electronic Freedom of1

Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997).  

      926 F.2d 1197 (D.C. Cir. 1991).  2

      489 U.S. 749 (1989); see also FOIA Update, Spring 1989, at 3-7 (discussing3

mechanics of privacy-protection decisionmaking process employed under Ex-
emptions 6 and 7(C) alike).  

      926 F.2d at 1206; see, e.g., Nation Magazine v. United States Customs Serv.,4

71 F.3d 885, 896 (D.C. Cir. 1995) (restating that those portions of records in
investigatory files which would reveal subjects, witnesses, and informants in law

(continued...)
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for the District of Columbia Circuit articulated a two-part standard to be em-
ployed in determining Exemption 7(B)'s applicability:  "(1) that a trial or
adjudication is pending or truly imminent; and (2) that it is more probable than
not that disclosure of the material sought would seriously interfere with the fair-
ness of those proceedings."   Although the D.C. Circuit in Washington Post of-4

fered a single example of proper Exemption 7(B) applicability--i.e., when "dis-
closure through FOIA would furnish access to a document not available under the
discovery rules and thus would confer an unfair advantage on one of the parties"--
it did not limit the scope of the exemption to privileged documents only.5

EXEMPTION 7(C)

Exemption 7(C) provides protection for personal information in law en-
forcement records.  This exemption is the law enforcement counterpart to Exemp-
tion 6, providing protection for law enforcement information the disclosure of
which "could reasonably be expected to constitute an unwarranted invasion of
personal privacy."   Despite their similarities in language, though, the sweep of1

the two exemptions can be significantly different.  (See discussion of Exemption
6, above.)  

Whereas Exemption 6 routinely requires an identification and balancing of
the relevant privacy and public interests, Exemption 7(C) can be even more "cat-
egorized" in its application.  Indeed, the Court of Appeals for the District of
Columbia Circuit held in SafeCard Services v. SEC  that, based upon the tra-2

ditional recognition of the strong privacy interests inherent in law enforcement
records and the logical ramifications of United States Department of Justice v.
Reporters Committee for Freedom of the Press,  the "categorical withholding" of3

information that identifies third parties in law enforcement records will ordinarily
be appropriate under Exemption 7(C).   (See discussion of Re4
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enforcement investigations are categorically exempt (citing SafeCard));
McNamera v. United States Dep't of Justice, No. P-96-CA-050, 1997 U.S. Dist.
LEXIS 12059, at **33-36 (W.D. Tex. Aug. 12, 1997) (allowing categorical
withholding of information concerning criminal investigation of private citizens;
any such information would "have nothing to do with shedding light" on what
government is up to); Tanks v. Huff, No. 95-568, 1996 U.S. Dist. LEXIS 7266, at
**12-13 (D.D.C. May 28, 1996) (holding that absent compelling evidence of
agency wrongdoing, criminal histories and other personal information about
informants are categorically exempt), appeal voluntarily dismissed, No. 96-5180
(D.C. Cir. Aug. 13, 1996); Straughter v. HHS, No. 94-0567, slip op. at 5 (S.D. W.
Va. Mar. 31, 1995) (magistrate's recommendation) (per se protection under Ex-
emption 7(C) for witnesses and third parties
when requester has identified no public interest), adopted (S.D. W. Va. Apr. 17,
1995); Alexander & Alexander Servs. v. SEC, No. 92-1112, slip op. at 23
(D.D.C. Oct. 19, 1993) (requiring categorical withholding of personal infor-
mation, even when records concern only professional activity of subjects, when
no compelling evidence of illegal agency activity exists) (reverse FOIA case),
appeal dismissed, No. 93-5398 (D.C. Cir. Jan. 4, 1996); Grove v. Department of
Justice, 802 F. Supp. 506, 511 (D.D.C. 1992) (information concerning criminal
investigations of private citizens held categorically exempt).  But see Davin v.
United States Dep't of Justice, 60 F.3d 1043, 1060 (3d Cir. 1995) (ruling that
"government must conduct a document by document fact-specific balancing").   

      See Congressional News Syndicate v. United States Dep't of Justice, 438 F.5

Supp. 538, 541 (D.D.C. 1977) ("[A]n individual whose name surfaces in con-
nection with an investigation may, without more, become the subject of rumor
and innuendo."); see also, e.g., Iglesias v. CIA, 525 F. Supp. 547, 562 (D.D.C.
1981).

      Fitzgibbon v. CIA, 911 F.2d 755, 767 (D.C. Cir. 1990) (quoting Stern v. FBI,6

737 F.2d 84, 91-92 (D.C. Cir. 1984)); see also Quiñon v. FBI, 86 F.3d 1222, 1230
(D.C. Cir. 1996) (ruling that "`[p]ersons involved in FBI investigations--even if
they are not the subject of the investigation--"have a substantial interest in seeing
that their participation remains secret"'" (quoting Fitzgibbon, 911 F.2d at 767,
quoting, in turn, King v. United States Dep't of Justice, 830 F.2d 210, 233 (D.C.
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porters Committee under Exemption 6, above.)  

At the outset, certain distinctions between Exemption 6 and Exemption
7(C) are apparent.  In contrast with Exemption 6, Exemption 7(C)'s language
establishes a lesser burden of proof to justify withholding in two distinct respects. 
It is well established that the omission of the word "clearly" from the language of
Exemption 7(C) eases the burden of the agency and stems from the recognition
that law enforcement records are inherently more invasive of privacy than
"personnel and medical files and similar files."   Indeed, the "`strong interest' of5

individuals, whether they be suspects, witnesses, or investigators, `in not being
associated unwarrantedly with alleged criminal activity'" has been repeatedly
recognized.   6
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Cir. 1987))); Schiffer v. FBI, 78 F.3d 1405, 1410 (9th Cir. 1996) (persons named
in FBI files have "strong interest in `not being associated unwarrantedly with
alleged criminal activity'" (quoting Fitzgibbon, 911 F.2d at 767)); Computer
Prof'ls for Soc. Responsibility v. United States Secret Serv., 72 F.3d 897, 904
(D.C. Cir. 1996) (release of names of individuals, including nonsuspects, who
attended public meeting that attracted attention of law enforcement officials
would impinge upon their privacy); Hunt v. FBI, 972 F.2d 286, 288 (9th Cir.
1992) (association of FBI "agent's name with allegations of sexual and
professional misconduct could cause the agent great personal and professional
embarrassment"); Dunkelberger v. Department of Justice, 906 F.2d 779, 781
(D.C. Cir. 1990) (refusing to confirm or deny existence of letter of reprimand or
suspension of named FBI agent); Tanks,
1996 U.S. Dist. LEXIS 7266, at *9 (holding that "Exemption 7(C) does not
`require a balance tilted emphatically in favor of disclosure,' but rather `recog-
nizes the stigma potentially associated with law enforcement investigations and
affords broader privacy rights to suspects, witnesses, and investigators'" (quoting
Bast v. Department of Justice, 665 F.2d 1251, 1254 (D.C. Cir. 1981)));
Straughter, No. 94-0567, slip op. at 5 (S.D. W. Va. Mar. 31, 1995) (privacy of
witnesses and third parties not outweighed by public interest absent proof of
misconduct); Buros v. HHS, No. 93-571, slip op. at 10 (W.D. Wis. Oct. 26, 1994)
(refusing to confirm or deny existence of criminal investigatory records
concerning county official, even though subject's alleged mishandling of funds
already known to public; "confirming . . . federal criminal investigation brushes
the subject with an independent and indelible taint of wrongdoing").  But see
Detroit Free Press, Inc. v. Department of Justice, 73 F.3d 93, 98 (6th Cir. 1996)
(finding that disclosure of mug shots of indicted individuals who had already
appeared in court and had their names divulged did not constitute unwarranted
invasion of privacy).  

      Pub. L. No. 99-570, § 1802, 100 Stat. 3207, 3207-48; see Attorney General's7

Memorandum on the 1986 Amendments to the Freedom of Information Act 9-12
(Dec. 1987) [hereinafter Attorney General's 1986 Amendments Memorandum].

      See Reporters Comm., 489 U.S. at 756 n.9; Stone v. FBI, 727 F. Supp. 662,8

665 (D.D.C. 1990) (1986 FOIA amendments have "eased the burden of an agency
claiming that exemption"), aff'd, No. 90-5065 (D.C. Cir. Sept. 14, 1990); Allen v.
DOD, 658 F. Supp. 15, 23 (D.D.C. 1986).

      Washington Post Co. v. United States Dep't of Justice, No. 84-3581, slip op.9

(continued...)
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Additionally, the Freedom of Information Reform Act of 1986 further
broadened the protection afforded by Exemption 7(C) by lowering the risk-of-
harm standard from "would" to "could reasonably be expected to."   The result of7

this amendment to the Act is an easing of the standard for evaluating a threatened
privacy invasion through disclosure of law enforcement records.   One court, in8

interpreting the amended language, has pointedly observed that it affords the
agency "greater latitude in protecting privacy interests" in the law enforcement
context.   Such information "is now evaluated by the agency un9
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at 31 (D.D.C. Sept. 25, 1987) (magistrate's recommendation), adopted (D.D.C.
Dec. 15, 1987), rev'd on other grounds & remanded, 863 F.2d 96 (D.C. Cir.
1988). 

      Id.; see also Keys v. United States Dep't of Justice, 830 F.2d 337, 346 (D.C.10

Cir. 1987) (at least after 1986 FOIA amendments, "government need not `prove
to a certainty that release will lead to an unwarranted invasion of personal pri-
vacy'" (quoting Reporters Comm., 816 F.2d 730, 738 (D.C. Cir. 1987), rev'd on
other grounds, 489 U.S. 749 (1989))); Nishnic v. Department of Justice, 671 F.
Supp. 776, 788 (D.D.C. 1987) (holding phrase "could reasonably be expected to"
to be more easily satisfied standard than "likely to materialize").

      See Straughter, No. 94-0567, slip op. at 5 (S.D. W. Va. Mar. 31, 1995)11

(agency must first identify and evaluate specific privacy interest implicated);
Albuquerque Publ'g Co. v. United States Dep't of Justice, 726 F. Supp. 851, 855
(D.D.C. 1989) ("Our preliminary inquiry is whether a personal privacy interest is
involved."); FOIA Update, Spring 1989, at 7.  

      Fitzgibbon, 911 F.2d at 767 (quoting Branch v. FBI, 658 F. Supp. 204, 20912

(D.D.C. 1987)); see also Massey v. FBI, 3 F.3d 620, 624 (2d Cir. 1993) (same);
Miller v. Bell, 661 F.2d 623, 631-32 (7th Cir. 1981) ("real potential for harass-
ment"); Lesar v. United States Dep't of Justice, 636 F.2d 472, 488 (D.C. Cir.
1980) ("`It is difficult if not impossible, to anticipate all respects in which dis-
closure might damage reputation or lead to personal embarrassment and discom-
fort.'" (quoting Lesar v. United States Dep't of Justice, 455 F. Supp. 921, 925
(D.D.C. 1978))); Maroscia v. Levi, 569 F.2d 1000, 1002 (7th Cir. 1977) (deletion
of references to third parties "to minimize the public exposure or possible harass-
ment"); Bruscino v. Federal Bureau of Prisons, No. 94-1955, slip op. at 20
(D.D.C. May 12, 1995) (protecting information about inmates because of
"stigma" frequently attached to law enforcement proceedings and investigations),
summary affirmance granted in pertinent part, vacated & remanded in part, No.
95-5213, 1996 WL 393101 (D.C. Cir. June 24, 1996); Southam News v. INS, 674
F. Supp. 881, 887 (D.D.C. 1987) (disclosure of identities of individuals exclud-
able from U.S. "would result in derogatory inferences about and possible em-
barrassment to those individuals"); Stauss v. IRS, 516 F. Supp. 1218, 1222 n.7
(D.D.C. 1981) (disclosure could chill tax protestors' lawful expression of dis-
agreement with tax policies); cf. Mapother v. Department of Justice, 3 F.3d 1533,
1544 (D.C. Cir. 1993) (when subject of chronology of military service waived his
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der a more elastic standard; exemption 7(C) is now more comprehensive."10

    
Under the balancing test that traditionally has been applied to both Ex-

emption 6 and Exemption 7(C), the agency must first identify and evaluate the
privacy interests, if any, implicated in the requested records.   But in the case of11

records related to investigations by criminal law enforcement agencies, the case
law has long recognized, either expressly or implicitly, that "`the mention of an
individual's name in a law enforcement file will engender comment and
speculation and carries a stigmatizing connotation.'"   Accordingly, Exemp12
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privacy interest and chronology mentioned no one else, it cannot be protected by
Exemption 7(C)); Kimberlin v. Department of Justice, 921 F. Supp. 833, 835-36
(D.D.C. 1996) (privacy interest waived for information that Assistant United
States Attorney disclosed to press) (appeal pending); Cerveny v. CIA, 445 F.
Supp. 772, 776 (D. Colo. 1978) (mere mention of individual's name as subject of
CIA file could be damaging to his or her reputation) (Exemption 6).  But see
Detroit Free Press, 73 F.3d at 98 (finding no unwarranted invasion of privacy in
disclosure of mug shots of indicted individuals who had already appeared in court
and had their names divulged); Blanton v. United States Dep't of Justice, No. 93-
2398, slip op. at 5-8 (W.D. Tenn. July 14, 1993) (no privacy interest in mere men-
tion of defense attorney's name in criminal file or in validity of law license when
attorney represented requester at criminal trial) (Exemptions 6 and 7(C)). 

      See Computer Prof'ls, 72 F.3d at 904 (finding that release of names of13

individuals, including nonsuspects, who attended public meeting that attracted
attention of law enforcement officials would impinge upon their privacy); Ajluni
v. FBI, 947 F. Supp. 599, 604-05 (N.D.N.Y. 1996) (protecting names of and/or
identifying information about third parties merely mentioned in FBI files);
Voinche v. FBI, 940 F. Supp. 323, 331 (D.D.C. 1996) (finding that "strong
privacy interest inherent in law enforcement records" protects third parties merely
mentioned in FBI files), aff'd per curiam, No. 96-5304, 1997 U.S. App. LEXIS
19089 (D.C. Cir. June 19, 1997), petition for cert. filed, 66 U.S.L.W. 3178 (U.S.
Sept. 2, 1997) (No. 97-383); Perrone v. FBI, 908 F. Supp. 24, 26-27 (D.D.C.
1995) (holding that release of names of persons mentioned in law enforcement
files could lead to "stigmatizing public attention and even harassment"); Pray v.
Department of Justice, 902 F. Supp. 1, 3 (D.D.C. 1995) (deciding that Exemption
7(C) protects "third parties merely mentioned in FBI files"), summary affirmance
granted in pertinent part, No. 95-5383, 1996 WL 734142 (D.C. Cir. Nov. 20,
1996); Putnam v. United States Dep't of Justice, 873 F. Supp. 705, 715 (D.D.C.
1995) ("Exemption 7(C) recognizes that the stigma of being associated with any
law enforcement investigation affords broad privacy rights to those who are
connected in any way with such an investigation unless a significant public
interest exists for disclosure.").   

      489 U.S. at 779; see also, e.g., Computer Prof'ls, 72 F.3d at 904 (potential14

suspects would have their privacy impinged if names disclosed); McDonnell v.
United States, 4 F.3d 1227, 1255 (3d Cir. 1993) (suspects have "obvious privacy
interest in not having their identities revealed"); Maynard v. CIA, 986 F.2d 547,
566 (1st Cir. 1993) ("potential for harassment, reprisal or embarrassment" if
names of individuals investigated by FBI disclosed); Davis v. United States Dep't
of Justice, 968 F.2d 1276, 1281 (D.C. Cir. 1992) ("embarrassment and reputa-
tional harm" would result from disclosure of taped conversations of individuals
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tion 7(C) has been regularly applied to withhold references to persons who are not
targets of investigations and who were merely mentioned in law enforcement
files,  as well as to persons of "investigatory interest" to a criminal law en-13

forcement agency; indeed, the Supreme Court in Reporters Committee placed
strong emphasis on such protection.   Hence, the small minority of older fed14
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with boss of New Orleans organized crime family); Silets v. United States Dep't
of Justice, 945 F.2d 227, 230 (7th Cir. 1991) (en banc) (protection of associates of
Jimmy Hoffa who were subject to electronic surveillance); Antonelli v. FBI, 721
F.2d 615, 618 (7th Cir. 1983) ("revealing that a third party has been the subject of
FBI investigations is likely to constitute an invasion of [personal privacy]"); Fund
for Constitutional Gov't v. National Archives & Records Serv., 656 F.2d 856,
861-66 (D.C. Cir. 1981) (identities of those investigated but not charged must be
withheld unless "exceptional interests militate in favor of disclosure"); Baez v.
United States Dep't of Justice, 647 F.2d 1328, 1338 (D.C. Cir. 1980) ("There can
be no clearer example of an unwarranted invasion of privacy than to release to the
public that another individual was the subject of an FBI investigation.");
Maroscia, 569 F.2d at 1002 (deletion of references to third parties in FBI files to
prevent possible harassment); Buros, No. 93-571, slip op. at 10 (W.D. Wis. Oct.
26, 1994) (even though subject's alleged mishandling of funds already known to
public, confirming federal criminal investigation "brushes the subject with an
independent and indelible taint of wrongdoing"); Heller v. United States Marshals
Serv.,
655 F. Supp. 1088, 1090 (D.D.C. 1987) (federal employees "have a strong [pri-
vacy] interest in not being associated unwarrantedly with alleged criminal
activity").  But see Detroit Free Press, 73 F.3d at 98 (finding no unwarranted
invasion of privacy in disclosure of mug shots of indicted individuals who had
already appeared in court and had their names divulged); Rosenfeld v. United
States Dep't of Justice, 57 F.3d 803, 811-12 (9th Cir. 1995) (exceptional finding
of public interest in disclosure of names of subjects of investigatory interest),
petition for cert. dismissed, 116 S. Ct. 833 (1996).

      See Silets v. FBI, 591 F. Supp. 490, 498 (N.D. Ill. 1984); Cunningham v.15

FBI, 540 F. Supp. 1, 2 (N.D. Ohio 1981), rev'd & remanded with order to vacate,
No. 84-3367 (6th Cir. May 9, 1985); Lamont v. Department of Justice, 475 F.
Supp. 761, 778 (S.D.N.Y. 1979).

      Nix v. United States, 572 F.2d 998, 1006 (4th Cir. 1978); see FOIA Update,16

Spring 1984, at 5; see, e.g., Manna v. United States Dep't of Justice, 51 F.3d
(continued...)
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eral district court decisions that failed to appreciate the strong privacy interests
inherent in the association of an individual with a law enforcement investigation
should no longer be regarded as authoritative.   15

 
The identities of federal, state, and local law enforcement personnel refer-

enced in investigatory files are also routinely withheld, usually for reasons similar
to those described quite aptly by the Court of Appeals for the Fourth Circuit:

One who serves his state or nation as a career public servant is not
thereby stripped of every vestige of personal privacy, even with
respect to the discharge of his official duties.  Public identification of
any of these individuals could conceivably subject them to har-
assment and annoyance in the conduct of their official duties and in
their private lives.16
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1158, 1166 (3d Cir.) (law enforcement officers have substantial privacy interest in
nondisclosure of names, particularly when requester held high position in La
Cosa Nostra), cert. denied, 116 S. Ct. 477 (1995); Jones v. FBI, 41 F.3d 238, 246
(6th Cir. 1994) (names of FBI agents and federal, state, and local law enforce-
ment personnel protectible); Becker v. IRS, 34 F.3d 398, 405 n.23 (7th Cir. 1994)
(initials, names, and phone numbers of IRS employees protectible); McDonnell, 4
F.3d at 1255 (state and federal law enforcement personnel have substantial
privacy interest in not having their identities disclosed); Massey, 3 F.3d at 624
(disclosure of names of FBI agents and other law enforcement personnel "could
subject them to embarrassment and harassment"); Church of Scientology Int'l v.
IRS, 995 F.2d 916, 920-21 (9th Cir. 1993) (privacy interest exists in handwriting
of IRS agents in official documents); Maynard, 986 F.2d at 566 (names and
initials of low-level FBI agents and support personnel protectible); Hale v. United
States Dep't of Justice, 973 F.2d 894, 902 (10th Cir. 1992) (FBI employees have
substantial privacy interest in concealing their identities), cert. granted, vacated &
remanded on other grounds, 509 U.S. 918 (1993); In re Wade, 969 F.2d 241, 246
(7th Cir. 1992)
(risk of "annoyance and harassment" of FBI agent); Davis, 968 F.2d at 1281
("undercover agents" held to have protectible privacy interests); Johnson v.
United States Dep't of Justice, 739 F.2d 1514, 1518-19 (10th Cir. 1984) (quoting
with approval Nix, 572 F.2d at 1006); New England Apple Council v. Donovan,
725 F.2d 139, 142-44 (1st Cir. 1984) (Inspector General investigator has "interest
in retaining the capability to perform his tasks effectively by avoiding untoward
annoyance or harassment"); Miller, 661 F.2d at 630 ("It is not necessary that har-
assment rise to the level of endangering physical safety before the protections of
7(C) can be invoked."); Lesar, 636 F.2d at 487-88 (annoyance or harassment);
Lampkin v. IRS, No. 1:96cv138, 1997 U.S. Dist. LEXIS 2702, at **5-6
(W.D.N.C. Feb. 24, 1997) (protecting names of lower-level IRS employees;
"nowhere is the protection more necessary than in the collection of revenue";
"`tax protesters' have used the federal courts to file vexatious suits against public
servants"; federal employees have had "bogus liens filed against their property");
Crooker v. IRS, No. 94-0755, slip op. at 7 (D.D.C. Apr. 27, 1995) (names,
initials, and telephone and fax numbers of lower-level IRS and municipal
employees protected to prevent annoyance and harassment); Braslavsky v. FBI,
No. 92-C-3027, 1994 U.S. Dist. LEXIS 7357, at *8 (N.D. Ill. June 3, 1994)
(protecting names and initials of lower-level FBI agents and support personnel
because employee conducting routine background investigation may be concur-
rently involved in more serious matters), aff'd, No. 94-2609, 1995 U.S. App.
LEXIS 14413 (7th Cir. June 8, 1995); Church of Scientology v. IRS, 816 F. Supp.
1138, 1160 (W.D. Tex. 1993) (disclosure of identifying information and
handwriting could subject IRS employees to "harassment and annoyance").  But
see Hardy v. FBI, No. 95-883, slip op. at 21, 28 (D. Ariz. July 29, 1997) (ordering
release of names of ATF supervisory agents involved in raid at Waco); Butler v.
United States Dep't of Justice, No. 86-2255, slip op. at 12-13 (D.D.C. Feb. 3,
1994) (names of supervisory FBI personnel involved in requester's case ordered
released), appeal voluntarily dismissed, No. 94-5078 (D.C. Cir. Sept. 8, 1994). 
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      Lesar, 636 F.2d at 487; see, e.g., Stern, 737 F.2d at 94 (name of high-level17

FBI employee who directly participated in intentional wrongdoing ordered
released; names of two mid-level employees whose negligence incidentally fur-
thered cover-up held protectible). 

      See, e.g., Manna, 51 F.3d at 1166 (unfounded complaints of government18

misconduct held insufficient to outweigh law enforcement officers' substantial
privacy interests); Hale, 973 F.2d at 901 (unsubstantiated allegations of gov-
ernment wrongdoing do not justify disclosing law enforcement personnel names);
Davis, 968 F.2d at 1281 ("undercover agents"); Wade, 969 F.2d at
246 (FBI agent); Patterson v. FBI, 893 F.2d 595, 601 (3d Cir. 1990) (FBI
personnel); Doherty v. United States Dep't of Justice, 775 F.2d 49, 52 (2d Cir.
1985) ("Identities of FBI agents, of FBI non-agent personnel [and] of employees
of the Immigration and Naturalization Service are embraced by exemption
(b)(7)(C)."); Johnson, 739 F.2d at 1519 (FBI agents' identities found properly pro-
tectible absent evidence in record of impropriety); Manchester v. DEA, 823 F.
Supp. 1259, 1271 (E.D. Pa. 1993) (agents' names protected despite plaintiff's
sweeping allegations of governmental misconduct); Ray v. United States Dep't of
Justice, 778 F. Supp. 1212, 1215 (S.D. Fla. 1991) (government may neither
confirm nor deny existence of records concerning results of INS investigation of
alleged misconduct of employee); Heller, 655 F. Supp. at 1090-91 (identities of
federal marshals held protectible when there was "virtually no wrongdoing" on
their parts).  But cf. Weiner v. FBI, No. 83-1720, slip op. at 7 (C.D. Cal. Dec. 6,
1995) (aberrational finding of public interest in release of names and addresses of
agents involved in management and supervision of FBI investigation of John
Lennon) (applying FOIA in civil discovery context).  

      See, e.g., Castaneda v. United States, 757 F.2d 1010, 1012 (9th Cir.) (hold-19

ing USDA investigator's privacy interest "not great" and noting that his "name
would be discoverable in any civil case brought [against the agency]"), amended
upon denial of panel reh'g, 773 F.2d 251 (9th Cir. 1985); Iglesias, 525 F. Supp. at
563 (names of government employees involved in conducting investigation
ordered disclosed); Canadian Javelin, Ltd. v. SEC, 501 F. Supp. 898, 904 (D.D.C.
1980) (names of SEC investigators ordered disclosed).
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decisions, courts ordinarily held that because Exemption 7(C) involves a balanc-
ing of the private and public interests on a case-by-case basis, there existed no
"blanket exemption for the names of all [law enforcement] personnel in all doc-
uments."   Nonetheless, absent proven, significant misconduct on the parts of17

investigators, the overwhelming majority of courts have held the identities of law
enforcement personnel exempt pursuant to Exemption 7(C).   The few aberra-18

tional decisions ordering disclosure of the names of government investigators--
other than when proven misconduct has been involved--all preceded Reporters
Committee and contain no persuasive reasoning contrary to the overwhelming
majority of decisions on this issue.   19

The history of one case in the District Court for the District of Columbia
illustrates the impact of the Reporters Committee decision in this area of law.  In
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      674 F. Supp. at 888.  20

      See, e.g., Doherty, 775 F.2d at 52 (identities of FBI agents and FBI21

nonagent personnel protected); Kirk v. United States Dep't of Justice, 704 F.
Supp. 288, 292 (D.D.C. 1989) ("Just like FBI agents, administrative and clerical
personnel could be subject to harassment, questioning, and publicity, and the
Court concludes that the FBI did not need to separate the groups of employees for
purposes of explaining why disclosure of their identities was opposed."). 

      Southam News v. INS, No. 85-2721, slip op. at 3 (D.D.C. Aug. 30, 1989). 22

      Id.; see also Manna, 51 F.3d at 1166 (law enforcement officers involved in23

La Cosa Nostra investigation have substantial privacy interest in nondisclosure of
their names); Putnam v. United States Dep't of Justice, 880 F. Supp. 40, 42
(D.D.C. 1995) ("identities of federal, state and local law enforcement personnel,
or other individuals assisting in criminal investigations, would not shed light on
the government's conduct with respect to any closed or ongoing investigation");
Simon v. United States Dep't of Justice, 752 F. Supp. 14, 19 (D.D.C. 1990) (iden-
tities of FBI agents and other government personnel involved in processing FOIA
request), aff'd, 980 F.2d 782 (D.C. Cir. 1992). 

      Stone, 727 F. Supp. at 663 n.1 (protecting identities of FBI special agents24

and FBI clerical employees who participated in investigation of assassination of
Robert F. Kennedy); see also Wichlacz v. United States Dep't of Interior, 938 F.
Supp. 325, 334 (E.D. Va. 1996) (protecting names of Park Police officers who
investigated suicide of Deputy White House Counsel Vincent Foster, as well as
psychiatrists who were listed on paper found in Foster's wallet; disclosure would
cause "onslaught of media attention" and could cause camera crews to "besiege"
their workplaces and homes), aff'd per curiam, 114 F.3d 1178 (4th Cir. 1997)
(unpublished table decision); Exner v. United States Dep't of Justice, 902 F. Supp.
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Southam News,  the district court initially held that the identities of FBI clerical20

personnel who performed administrative tasks with respect to requested records
could not be withheld under Exemption 7(C).  Even then, this position was
inconsistent with other, contemporaneous decisions.   Following the Supreme21

Court's decision in Reporters Committee, the government sought reconsideration
of the Southam News decision.  Agreeing that revelation of identities and activi-
ties of low-level agency personnel ordinarily will shed no light on government
operations, as required by Reporters Committee, the district court reversed its
earlier disclosure order and held the names to be properly protected.   Signifi-22

cantly, the court also recognized that "the only imaginable contribution that this
information could make would be to enable the public to seek out individuals
who had been tangentially involved in investigations and to question them for un-
authorized access to information as to what the investigation entailed and what
other FBI personnel were involved."   More recently, after undertaking a post-23

Reporters Committee analysis, the same district court strongly reaffirmed that
identities of both FBI clerical personnel and low-level special agents are properly
withheld as a routine matter under Exemption 7(C), even when they take part in a
highly publicized investigation.   24
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240, 243-45 (D.D.C. 1995) (protecting identities of deceased former FBI special
agent and his two sons, one of whom FBI may have observed "in criminally
suspect behavior" at requester's apartment, which requester claimed had been
searched for political reasons involving her alleged relationship with President
Kennedy), appeal dismissed, No. 95-5411, 1997 WL 68352 (D.C. Cir. Jan. 15,
1997); cf. Armstrong v. Executive Office of the President, 97 F.3d 575, 581-82
(D.C. Cir. 1996) (finding that agency had not adequately defended categorical
rule for withholding identities of low-level FBI agents) (Exemption 6), cert.
denied on other grounds, 117 S. Ct. 1842 (1997); Hardy, No. 95-883, slip op. at
21, 28 (D. Ariz. July 29, 1997) (ordering release of names of ATF supervisory
agents involved in raid at Waco); Weiner, No. 83-1720, slip op. at 7 (C.D. Cal.
Dec. 6, 1995) (ordering release of names and addresses of agents involved in
management and supervision of FBI investigation of John Lennon) (applying
FOIA in civil discovery context); Butler, No. 86-2255, slip op. at 12-13 (D.D.C.
Feb. 3, 1994) (protecting identities of FBI agents but ordering release of identities
of FBI supervisory personnel). 
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  Traditionally, it had been held that Exemption 7(C) could not be invoked to
shield the fact that a third party has been investigated once the agency has 
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      See, e.g., Rizzo v. United States Dep't of Justice, No. 84-2080, slip op. at 5-25

6 (D.D.C. Feb. 28, 1985) (facts elicited at public trial are matters of public know-
ledge); Tennessean Newspapers, Inc. v. Levi, 403 F. Supp. 1318, 1320-21 (M.D.
Tenn. 1975) (identities of individuals recently arrested or indicted ordered dis-
closed); see also Akron Standard Div. of Eagle-Picher Indus. v. Donovan, 780
F.2d 568, 572 (6th Cir. 1986) (information relating to job performance that "had
been fully explored in public proceedings" not exempt); Myers v. United States
Dep't of Justice, No. 85-1746, slip op. at 5 (D.D.C. Sept. 22, 1986) (matters
discussed in trial testimony of law enforcement officials not exempt).  (See
Exemption 7(D), below, for a discussion of the status of open-court testimony
under that exemption.)  But see Kimberlin v. Department of the Treasury, 774
F.2d 204, 209 (7th Cir. 1985) (Exemption 7(C) held applicable to third party's
driver's license and passport "which were introduced into evidence" in federal
criminal trial). 

      489 U.S. at 762-63, 780.  26

      Id. at 764.    27

      See, e.g., Beard v. Espy, No. 94-16748, 1995 U.S. App. LEXIS 38269, at *228

(9th Cir. Dec. 11, 1995) (protecting complaint letter); Manna, 51 F.3d at 1166
(interviewees and witnesses involved in criminal investigation have substantial
privacy interest in nondisclosure of their names, particularly when requester held
high position in La Cosa Nostra); McDonnell, 4 F.3d at 1256 (protecting iden-
tities of witnesses and third parties involved in criminal investigation of maritime
disaster); Massey, 3 F.3d at 624 (disclosure of names of cooperating witnesses
and third parties, including cooperating law enforcement officials, could subject
them to "embarrassment and harassment"); KTVY-TV v. United States, 919 F.2d
1465, 1469 (10th Cir. 1990) (per curiam) (withholding interviewees' names as
"necessary to avoid harassment and embarrassment"); Cleary v. FBI, 811 F.2d
421, 424 (8th Cir. 1987) (disclosure would subject "sources to unnecessary ques-
tioning concerning the investigation [and] to subpoenas issued by private litigants
in civil suits incidentally related to the investigation"); Cuccaro v. Secretary of
Labor, 770 F.2d 355, 359 (3d Cir. 1985) ("privacy interest of . . . witnesses who
participated in OSHA's investigation

(continued...)
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publicly confirmed the existence of such an investigation, because there is little or
no privacy interest in such public-record information.   However, in Reporters25

Committee, the Supreme Court found that substantial privacy interests can exist
in personal information such as is contained in "rap sheets," even though the
information has been made available to the general public at some place and point
in time.  Applying a "practical obscurity" standard,  the Court observed that if26

such items of information actually "were `freely available,' there would be no
reason to invoke the FOIA to obtain access to [them]."   27

All courts of appeals to have addressed the issue have found protectible
privacy interests--in conjunction with or in lieu of protection under Exemption
7(D)--in the identities of individuals who provide information to law enforcement
agencies.   Consequently, the names of witnesses, their home and busi28
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     (...continued)28

outweighs public interest in disclosure"); L&C Marine Transp., Ltd. v. United
States, 740 F.2d 919, 923 (11th Cir. 1984) (disclosure of identities of employee-
witnesses in OSHA investigation could cause "problems at their jobs and with
their livelihoods"); New England Apple, 725 F.2d at 144-45 ("Disclosure could
have a significant, adverse effect on this individual's private or professional
life."); Kiraly v. FBI, 728 F.2d 273, 278-80 (6th Cir. 1984); Holy Spirit Ass'n v.
FBI, 683 F.2d 562, 564-65 (D.C. Cir. 1982) (concurring opinion) ("risk of har-
assment" and fear of reprisals); Alirez v. NLRB, 676 F.2d 423, 427 (10th Cir.
1982) (disclosure would result in "embarrassment or reprisals"); Lesar, 636 F.2d
at 488 ("`Those cooperating with law enforcement should not now pay the price
of full disclosure of personal details.'" (quoting Lesar, 455 F. Supp. at 925));
Scherer v. Kelley, 584 F.2d 170, 176 (7th Cir. 1978) (need to protect informants'
identities "cannot be questioned"); Maroscia, 569 F.2d at 1002 (deletion of
references to third parties who provided information "to minimize the public
exposure or possible harassment").  

      See Computer Prof'ls, 72 F.3d at 904 (protecting names of witnesses);29

Manna, 51 F.3d at 1166 (witnesses in La Cosa Nostra case have "substantial"
privacy interest in nondisclosure of their names); L&C Marine, 740 F.2d at 922
("employee-witnesses . . . have a substantial privacy interest"); Antonelli v. Sul-
livan, 732 F.2d 560, 562 (7th Cir. 1984) ("[The requester] has mentioned no le-
gitimate need for the witnesses' phone numbers and we can well imagine the
invasions of privacy that would result should he obtain them."); Foster v. United
States Dep't of Justice, 933 F. Supp. 687, 692 (E.D. Mich. 1996) (protecting
prospective witnesses); Crooker v. Tax Div. of the United States Dep't of Justice,
No. 94-30129, 1995 WL 783236, at *18 (D. Mass. Nov. 17, 1995) (magistrate's
recommendation) (holding names of witnesses and individuals who cooperated
with government protected to prevent "undue embarrassment and harassment"),
adopted (D. Mass. Dec. 15, 1995), aff'd per curiam, 94 F.3d 640 (1st Cir. 1996)
(unpublished table decision); Cappabianca v. Commissioner, United States
Customs Serv., 847 F. Supp. 1558, 1566 (M.D. Fla. 1994) (witnesses, investi-
gators, and other subjects of investigation have "substantial privacy interests");
Taylor v. Office of Special Counsel, No. 91-N-734, slip op. at 10 (D. Colo. Mar.
22, 1993) (release of documents would subject witnesses to a reasonable likeli-
hood of harassment and embarrassment); Brittany Dyeing & Printing Corp. v.
EPA, No. 91-2711, slip op. at 3-4 (D.D.C. Mar. 12, 1993) (identities of witnesses
who assisted in preparation of environmental report protectible); Farese v. United
States Dep't of Justice, 683 F. Supp. 273, 275 (D.D.C. 1987) (names and number
of family members of participants in Witness Security Program, as well as funds
authorized to each, held exempt because disclosure "would pose a possible
danger to the persons named" or "might subject those persons to harassment");
see also Harper v. United States Dep't of Justice, No. 86-5489, slip op. at 3 (D.C.
Cir. Sept. 22, 1987) (names of potential witnesses held exempt); Kilroy v. NLRB,
633 F. Supp. 136, 145 (S.D. Ohio 1985) (names and telephone numbers of
persons who provided affidavits held exempt), aff'd, 823 F.2d 553 (6th Cir. 1987)

(continued...)
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ness addresses, and their telephone numbers have been held properly protectible
under Exemption 7(C).   Additionally, Exemption 7(C) protection has been29
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(unpublished table
decision); cf. Brown v. FBI, 658 F.2d 71, 75-76 (2d Cir. 1981) (information con-
cerning witness who testified against requester protected under Exemption 6);
Fritz v. IRS, 862 F. Supp. 234, 236 (W.D. Wis. 1994) (name and address of
person who purchased requester's seized car held exempt).  But see Ferri v. Bell,
645 F.2d 1213, 1218 (3d Cir. 1981) (public interest in "Brady material"
concerning possible "deal" between witness and prosecution outweighs witness'
privacy interests).  

      See Quiñon, 86 F.3d at 1227, 1231 (protecting informants' identities in30

absence of agency misconduct); Schiffer, 78 F.3d at 1410 (protecting names of
persons who provided information to FBI); Computer Prof'ls, 72 F.3d at 904-05
(protecting names of informants, including name of company that reported crime
to police, because disclosure might permit identification of corporate officer who
reported crime); Beard, 1995 U.S. App. LEXIS 38269, at *2 (protecting com-
plaint letter); Manna, 51 F.3d at 1162 (names of informants in La Cosa Nostra
case safeguarded); Jones, 41 F.3d at 246 (informants' identities protected);
McCutchen v. HHS, 30 F.3d 183, 189 (D.C. Cir. 1994) (names of individuals
alleging scientific misconduct protected); Koch v. United States Postal Serv., No.
93-1487, slip op. at 2 (8th Cir. Oct. 8, 1993) ("The informant's interest in main-
taining confidentiality is considerable [because] the informant risked embarrass-
ment, harassment, and emotional and physical retaliation."); Nadler v. United
States Dep't of Justice, 955 F.2d 1479, 1490 (11th Cir. 1992) ("Disclosure of the
identities of the FBI's sources will disclose a great deal about those sources but in
this case will disclose virtually nothing about the conduct of the government.");
Campbell v. United States Dep't of Justice, No. 89-CV-3016, 1996 WL 554511,
at **8-9 (D.D.C. Sept. 19, 1996) (protecting identities of individuals who
provided leads to FBI); Tanks, 1996 U.S. Dist. LEXIS 7266, at **12-13 (holding
criminal histories and other personal information about informants exempt;
release could inflict "great harm"); Epps v. United States Dep't of Justice, 801 F.
Supp. 787, 793 (D.D.C. 1992) (identities of third parties who provided informa-
tion to agency properly withheld), summary affirmance granted in pertinent part,
vacated & remanded in part, No. 92-5360 (D.C. Cir. Apr. 29, 1993); Johnson v.
United States Dep't of Justice, No. 85-714, slip op. at 3 (D.D.C. Nov. 13, 1991)
(requester's interest in overturning his conviction does not outweigh substantial
privacy interests of informants); see also Wrenn v. Vanderbilt Univ. Hosp., No.
3:91-1005, slip op. at 14-15 (M.D. Tenn. June 10, 1993) (identity of person
charging discrimination protectible), aff'd, 16 F.3d 1224 (6th Cir. 1994) (unpub-
lished table decision).

      Gabrielli v. United States Dep't of Justice, 594 F. Supp. 309, 313 (N.D.N.Y.31

1984); see also Block v. FBI, No. 83-813, slip op. at 11 (D.D.C. Nov. 19, 1984)
("[The requester's] personal interest in knowing who wrote letters concerning him
. . . is not sufficient to demonstrate a public interest.") (Exemption 6).  
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afforded to the identities of informants,  even when it was shown that "the30

information provided to law enforcement authorities was knowingly false."   31

Although on occasion a pre-Reporters Committee decision found that an
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      Compare Myers, No. 85-1746, slip op. at 3-6 (D.D.C. Sept. 22, 1986) ("no32

privacy interest exists" as to names of law enforcement personnel who testified at
requester's trial), with Prows v. United States Dep't of Justice, No. 87-1657, slip
op. at 6 (D.D.C. Apr. 13, 1989) ("[T]he protection of Exemption 7(C) is not
waived by the act of testifying at trial."), summary affirmance granted, No. 89-
5185 (D.C. Cir. Feb. 26, 1990).

      See Jones, 41 F.3d at 247 (fact that law enforcement employee chose to33

testify or was required to testify or otherwise come forward in other settings does
not amount to waiver of personal privacy); Burge v. Eastburn, 934 F.2d 577, 579
(5th Cir. 1991) (affirming refusal, under Exemption 7(C), to confirm or deny ex-
istence of information in FBI files regarding individuals who testified at plaintiff's
murder trial); Tanks, 1996 U.S. Dist. LEXIS 7266, at *10 (holding that requester's
knowledge of identities of informants who testified against him does not diminish
their privacy interests); Engelking v. DEA, No. 91-0165, slip op. at 7-8 (D.D.C.
Nov. 30, 1992) (even though information sought is available in requester's trial
transcript, Exemption 7(C) protects information about people who were implica-
ted, involved, or were associated with requester), summary affirmance granted in
pertinent part, vacated & remanded in part, No. 93-5091 (D.C. Cir. Oct. 6, 1993);
Curro v. United States Dep't of Justice, No. 90-1887, slip op. at 5 (D.D.C. Mar.
20, 1991) ("[W]itness[es] who testify at criminal trial do not forfeit their privacy
interests, except, perhaps, as to the public testimony."); see also Pittman v.
Phillips, No. 91-3146, slip op. at 2-4 (D.D.C. Oct. 8, 1992) (protecting names of
law enforcement officers in audiotape recordings made of requester's plea-bargain
negotiations with government).  But see Linn v. United States Dep't of Justice,
No. 92-1406, 1997 U.S. Dist. LEXIS 9321, at *17 (D.D.C. May 29, 1997)
(finding no justification for withholding identities of witnesses who testified
against requester at trial) (Exemptions 7(C) and 7(F)), appeal voluntarily dis-
missed, No. 97-5122 (D.C. Cir. July 14, 1997).  

      See Watson v. United States Dep't of Justice, 799 F. Supp. 193, 196 (D.D.C.34

1992) (identities of potential witnesses protectible); Harvey v. United States Dep't
of Justice, 747 F. Supp. 29, 37 (D.D.C. 1990).

      See, e.g., McDonnell, 4 F.3d at 1256 (passage of 49 years does not negate35

individual's privacy interest); Maynard, 986 F.2d at 566 n.21 (effect of passage of
time upon individual's privacy interests found "simply irrelevant"); Fitzgibbon,
911 F.2d at 768 (passage of more than 30 years irrelevant when records reveal
nothing about government activities); Keys, 830 F.2d at 348 (passage of 40 years
did not "dilute the privacy interest as to tip the balance the

(continued...)
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individual's testimony at trial precluded Exemption 7(C) protection,  under the32

Reporters Committee "practical obscurity" standard, trial testimony should not
ordinarily diminish Exemption 7(C) protection.   Plainly, if a person who actual-33

ly testifies retains a substantial privacy interest, the privacy of someone who is
identified only as a potential witness likewise should be preserved.   34

Moreover, courts have repeatedly recognized that the passage of time will
not ordinarily diminish the applicability of Exemption 7(C).   This may be es35
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other way"); King, 830 F.2d at 234 (rejecting argument that passage of time dim-
inished privacy interests at stake in records more than 35 years old); Diamond v.
FBI, 707 F.2d 75, 77 (2d Cir. 1983) ("the danger of disclosure may apply to old
documents"); Simon, 752 F. Supp. at 20 (The "passage of almost forty years does
not so abate the privacy interests at stake in a controversial case of this kind.");
Stone, 727 F. Supp. at 664 (FBI agents who participated in investigation over 20
years ago, even one as well known as RFK assassination, "have earned the right
to be `left alone' unless an important public interest outweighs that right."); see
also Exner, 902 F. Supp. at 244 n.7 (fact that incidents in question "occurred
more than thirty years ago may, but does not necessarily, diminish the privacy
interest somewhat"); Branch, 658 F. Supp. at 209 (The "privacy interests of the
persons mentioned in the investigatory files do not necessarily diminish with the
passage of time."); cf. Oglesby v. United States Dep't of the Army, 79 F.3d 1172,
1183 (D.C. Cir. 1996) (ruling that "mere passage of time is not a per se bar to
reliance on exemption 1").  But see Davin, 60 F.3d at 1058 (for some individuals,
privacy interest may become diluted by passage of over 60 years, though under
certain circumstances potential for embarrassment and harassment may endure);
Outlaw v. United States Dep't of the Army, 815 F. Supp. 505, 506 (D.D.C. Mar.
25, 1993) (agency must release 25-year-old photographs of murder victim with no
known surviving next of kin; murder is "surely long forgotten by whatever public
noticed it at the time"); Silets, 591 F. Supp. at 498 ("[W]here documents are
exceptionally old, it is likely that their age has diminished the privacy interests at
stake."); Wilkinson v. FBI, 633 F. Supp. 336, 345 (C.D. Cal. 1986) ("`There is
likely to be little fear of retaliation, humiliation, or embarrassment over twenty
years after the events.'" (quoting Powell v. United States Dep't of Justice, 584 F.
Supp. 1508, 1526 (N.D. Cal. 1984))).  

      See, e.g., Dunaway v. Webster, 519 F. Supp. 1059, 1079 (N.D. Cal. 1981)36

("[The target of a McCarthy era investigation] may . . . deserve greater protection,
because the connection to such an investigation might prove particularly
embarrassing or damaging."). 

      See Reporters Comm., 489 U.S. at 767 ("[O]ur cases have also recognized37

the privacy interest inherent in the nondisclosure of certain information even
when the information may at one time have been public."); Rose v. Department of
the Air Force, 495 F.2d 261, 267 (2d Cir. 1974) ("[A] person's privacy may be as
effectively infringed by reviving dormant memories as by imparting new informa-
tion.") (Exemption 6), aff'd, 425 U.S. 352 (1976); see also Assassination Archives
& Research Ctr. v. CIA, 903 F. Supp. 131, 133 (D.D.C. 1995) (finding that
passage of 30 or 40 years "may actually increase privacy interests, and that even a
modest privacy interest will suffice" to protect identities).   
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pecially true in instances in which the information was obtained through question-
able law enforcement investigations.   In fact, the "practical obscurity" concept36

expressly recognizes that the passage of time may actually increase the privacy
interest at stake when disclosure would revive information that was once public
knowledge but has long since faded from memory.   37

An individual's Exemption 7(C) privacy interest is not extinguished merely
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      Weisberg v. United States Dep't of Justice, 745 F.2d 1476, 1491 (D.C. Cir.38

1984); see also L&C Marine, 740 F.2d at 922 ("An individual does not lose his
privacy interest under 7(C) because his identity . . . may be discovered through
other means."); Master v. FBI, 926 F. Supp. 193, 198-99 (D.D.C. 1996)
(protecting subjects of investigative interest even though plaintiffs allegedly know
their names), summary affirmance granted, No. 96-5325, 1997 WL 369460 (D.C.
Cir. June 2, 1997); Larson v. Executive Office for United States Attorneys, No.
85-2575, slip op. at 5 n.6 (D.D.C. Nov. 22, 1988) ("[T]he fact that [the requester]
might know the names of some agents and witnesses who testified against him [as
he alleges] does not justify release of documents that may or may not contain
similar information.").  

      See, e.g., Schiffer, 78 F.3d at 1410-11 (fact that much of information in39

requested documents was made public during related civil suit does not reduce
privacy interest (citing Reporters Comm., 489 U.S. at 769)); Jones, 41 F.3d at 247
(fact that law enforcement employee chose to testify or was required to testify or
otherwise come forward in other settings does not amount to waiver of personal
privacy); Hunt, 972 F.2d at 288 ("public availability" of accused FBI agent's
name does not defeat privacy protection and "would make redaction of [the
agent's name in] the file a pointless exercise"); Fitzgibbon, 911 F.2d at 768 (fact
that CIA or FBI may have released information about individual elsewhere does
not diminish that individual's "substantial privacy interests"); Steinberg v. United
States Dep't of Justice, No. 93-2409, slip op. at 11 (D.D.C. July 14, 1997)
(allowing withholding of "non-public information" about third parties; "even
widespread knowledge about a person's business dealings cannot serve to
diminish his or her privacy interests in matters that are truly personal"); Thomas
v. Office of United States Attorney, 928 F. Supp. 245, 250 n.8 (E.D.N.Y. 1996)
(holding that despite public disclosure of some information about attorney's
connection with crime family, he still retains privacy interests in preventing
further disclosure); Crooker, 1995 WL 783236, at *18 (despite fact that requester
may have learned identities of third parties through criminal discovery, Ex-
emption 7(C) protection remains); Eagle Horse v. FBI, No. 92-2357, slip op. at 4
(D.D.C. July 28, 1995) (holding that although identities of individuals who took
polygraph examination are already presumably known to requester from court
records, their privacy interest in their files remains); Engelking, No. 91-0165, slip
op. at 7-8 (D.D.C. Nov. 30, 1992) (even though information sought is available in
requester's trial transcript, Exemption 7(C) protection remains).  But see Detroit
Free Press, 73 F.3d at 98 (finding no unwarranted invasion of privacy in disclo-
sure of mug shots of indicted individuals who had already appeared in court and
had their names divulged); cf. Grove v. CIA, 752 F. Supp. 28, 32 (D.D.C. 1990)
(FBI must further explain Exemption 7(C) withholdings in light of highly publi-
cized nature of investigation and fact that CIA and Secret Service released other
records pertaining to same individuals).  
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because a requester might on his own be able to "piece together" the identities of
third parties whose names have been deleted.   Nor do persons mentioned in law38

enforcement records lose all their rights to privacy merely because their names
have been disclosed.   Similarly, "[t]he fact that one document does disclose39

some names . . . does not mean that the privacy rights of these or others are
waived; it has been held that [requesters] do not have the right to learn more
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      Kirk, 704 F. Supp. at 292. 40

      See Schiffer, 78 F.3d at 1410 (once agency shows that privacy interest41

exists, court must balance it against public's interest in disclosure); Computer
Prof'ls, 72 F.3d at 904 (after privacy interest found, court must identify public
interest to be served by disclosure); Massey, 3 F.3d at 624-25 (once agency estab-
lishes that privacy interest exists, that interest must be balanced against value of
information in furthering FOIA's disclosure objectives); Church of Scientology,
995 F.2d at 921 (case remanded when district court failed to determine whether
public interest in disclosure outweighed privacy concerns); Keys, 830 F.2d at
346; Thomas, 928 F. Supp. at 250 (since personal privacy interest in information
is implicated, court must inquire whether any countervailing factors exist that
would warrant invasion of that interest); Globe Newspaper Co. v. FBI, No. 91-
13257, slip op. at 10 (D. Mass. Dec. 29, 1992) (public interest in disclosing
amount of money government paid to officially confirmed informant guilty of
criminal wrongdoing outweighs informant's de minimis privacy interest); Church
of Scientology, 816 F. Supp. at 1160 (while employees have privacy interest in
their handwriting, that interest does not outweigh public interest in disclosure of
information contained in documents not otherwise exempt; agency must, at
requester's expense, transcribe and disclose documents not otherwise exempt); see
also FOIA Update, Spring 1989, at 7.   

      489 U.S. at 773.  42

      See, e.g., Hale, 973 F.2d at 901 (no FOIA-recognized public interest in43

death-row inmate's allegation of unfair trial); Landano v. United States Dep't of
Justice, 956 F.2d 422, 430 (3d Cir.) (no public interest in disclosure of identities
of individuals involved in murder investigation because such release would not
shed light on how FBI fulfills its responsibilities), cert. denied on Exemption 7(C)
grounds, 506 U.S. 868 (1992), rev'd & remanded on other grounds, 508 U.S. 165
(1993); Burge, 934 F.2d at 580 ("requester's need, however significant, does not
warrant disclosure"); Thomas, 928 F. Supp. at 251 (holding that prisoner's
personal interest in information to challenge his conviction "does not raise a
FOIA-recognized interest that should be weighed against the subject's privacy
interests"); Durham v. United States Postal Serv., No. 91-2234, slip op. at 4-5
(D.D.C. Nov. 25, 1992) ("Glomar" response appropriate even though plaintiff
argues information would prove his innocence), summary
affirmance granted, No. 92-5511 (D.C. Cir. July 27, 1993); Johnson v. United

(continued...)
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about the activities and statements of persons merely because they are mentioned
once in a public document about the investigation."   40

 Under the traditional Exemption 7(C) analysis, once a privacy interest has
been identified and assessed, it is balanced against any public interest that would
be served by disclosure.   And under Reporters Committee, the standard of41

public interest to consider is one specifically limited to the FOIA's "core purpose"
of "shed[ding] light on an agency's performance of its statutory duties."  42

Accordingly, for example, the courts have consistently refused to recognize any
public interest, as defined by Reporters Committee, in disclosure of information
to assist a convict in challenging his conviction.   Indeed, a FOIA requester's43
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States Dep't of Justice, 758 F. Supp. 2, 5 (D.D.C. 1991) ("Resort to Brady v.
Maryland as grounds for waiving confidentiality [under Exemptions 7(C) and
7(D)] is . . . outside the proper role of the FOIA.  Exceptions cannot be made
because of the subject matter or [death-row status] of the requester.").  

      See Massey, 3 F.3d at 625 ("[The] mere possibility that information may aid44

an individual in the pursuit of litigation does not give rise to a public interest.");
Joslin v. United States Dep't of Labor, No. 88-1999, slip op. at 8 (10th Cir. Oct.
20, 1989) (no public interest in release of documents sought for use in private tort
litigation); Exner, 902 F. Supp. at 244 & n.8 (requester's interest in pursuing legal
remedies against person who entered her apartment does not pertain to workings
of government; no public interest in release of person's name); Bruscino, No. 94-
1955, slip op. at 20 (D.D.C. May 12, 1995) (no public interest in release of infor-
mation concerning other inmates sought for use in private litigation); Andrews v.
United States Dep't of Justice, 769 F. Supp. 314, 317 (E.D. Mo. 1991) (no public
interest in satisfaction of private judgments); Wagner v. FBI, No. 90-1314, slip
op. at 6-7 (D.D.C. June 4, 1991) ("purpose of the FOIA is not to support the needs
or purposes of the individual requester"; public interest "is that of the public at
large in investigating the actions of government agencies, not plaintiff's interest"),
summary affirmance granted, No. 91-5220 (D.C. Cir. Aug. 3, 1992); Johnson v.
Federal Bureau of Prisons, No. CV-90-H-645-E, slip op. at 8 (N.D. Ala. Nov. 1,
1990) (citing L&C Marine, 740 F.2d at 923).  But see Sousa v. United States
Dep't of Justice, Nos. 95-375, 95-410, 1996 U.S. Dist. LEXIS 18627, at *26
(D.D.C. Dec. 9, 1996) (recognizing that "[t]here certainly is at least some amount
of public interest in overturning incorrect convictions," though finding that public
interest to be insufficient to outweigh "significant" privacy interests of individuals
mentioned); Butler, No. 86-2255, slip op. at 12-13 (D.D.C. Feb. 3, 1994) (identi-
ties of supervisory FBI personnel ordered disclosed because of "significant"
public interest in protecting requester's due process rights in his attempt to vacate
sentence); Outlaw, 815 F. Supp. at 506 (agency must release 25-year-old photo-
graphs of murder victim; "obvious public interest in the disclosure as a check on
the administration of justice").   

      See, e.g., Quiñon, 86 F.3d at 1231 (holding that "relevant question in45

determining whether there is public interest in disclosure is whether the FBI, not
Chief Judge Tjoflat, has engaged in wrongdoing"; in absence of such evidence
public interest is "insubstantial"); Schiffer, 78 F.3d at 1410 (finding "little to no"
public interest in disclosure when requester made unsubstantiated claim that FBI's
decision to investigate him had been affected by "undue influence"); Computer
Prof'ls, 72 F.3d at 904-05 (finding no public interest in disclosure when requester
suggests agency has engaged in illegal conduct but provides no evidence);
McCutchen, 30 F.3d at 189 (finding that "negligible"
public interest in disclosure of identities of agency scientists who did not engage
in scientific misconduct does not outweigh "substantial" privacy interests); Beck
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private need for information in connection with litigation plays no part in whether
disclosure is warranted.   Unsubstantiated allegations of official misconduct have44

been held insufficient to establish a public interest in disclosure.   Further, it has45
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v. Department of Justice, 997 F.2d 1489, 1492-94 (D.C. Cir. 1993) (holding that
agency properly "Glomarized" request for records concerning alleged wrongdoing
by two named employees; no public interest absent any evidence of wrongdoing
or widespread publicity of investigation); KTVY-TV, 919 F.2d at 1470 (allega-
tions of "possible neglect"); Isley v. Executive Office for United States Attorneys,
No. 96-0123, slip op. at 6-7 (D.D.C. Mar. 27, 1997) (holding that unsubstantiated
allegations of prosecutorial misconduct are insufficient to outweigh privacy
interests), appeal dismissed, No. 97-5105 (D.C. Cir. Sept. 8, 1997); Gomez v.
United States Attorney, No. 93-2530, slip op. at 11 (D.D.C. Apr. 1, 1996) (ruling
that "generalized accusations" of government misconduct are "wholly insufficient
to outweigh privacy interests"), appeal voluntarily dismissed, No. 96-5185 (D.C.
Cir. May 12, 1997); Exner, 902 F. Supp. at 244-45 & n.9 (allegation of FBI
cover-up of "extremely sensitive political operation" provides "minimal at best"
public interest); Triestman v. United States Dep't of Justice, 878 F. Supp. 667,
673 (S.D.N.Y. 1995) (no substantial public interest in disclosure when request
seeks information concerning possible investigations of wrongdoing by named
DEA agents); Buros, No. 93-571, slip op. at 10 (W.D. Wis. Oct. 26, 1994) (even
though subject's potential mishandling of funds already known to public, "con-
firming . . . federal criminal investigation brushes the subject with an independent
and indelible taint of wrongdoing"); Williams v. McCausland, No. 90-7563, slip
op. at 28 (S.D.N.Y. Jan. 14, 1994) (protecting identities of government employees
accused of improper conduct) (Exemptions 6 and 7(C)); Manchester, 823 F.
Supp. at 1271 (sweeping allegations of governmental misconduct).  But see
Providence Journal Co. v. United States Dep't of the Army, 981 F.2d 552, 567-69
(1st Cir. 1992) (aberrational finding of public interest in disclosure of
unsubstantiated allegations against two senior officials); McLaughlin v. Sessions,
No. 92-0454, slip op. at 15-16 (D.D.C. Sept. 22, 1993) (because request seeks
information to determine whether FBI investigation was improperly terminated,
requester's interest in scope and course of investigation constitutes recognized
public interest which must be balanced against privacy interests of named
individuals); cf. Dobronski v. FCC, 17 F.3d 275, 278 (9th Cir. 1994) (finding
public interest in disclosure of sick leave records so that requester might be able
to substantiate "tip" that agency official had improperly taken sick leave) (Ex-
emption 6); Weiner, No. 83-1720, slip op. at 2, 7 (C.D. Cal. Dec. 6, 1995)
(ordering disclosure of names and addresses of FBI agents involved in manage-
ment and supervision of investigation of John Lennon; release would "provide
meaningful way to open agency action to the light of public scrutiny" when it
allegedly used unlawful activities) (applying FOIA in civil discovery context). 

      See Landano, 956 F.2d at 430 (There is "no FOIA-recognized public interest46

in discovering wrongdoing by a state agency."); Thomas, 928 F. Supp. at 251
(recognizing that FOIA cannot serve as basis for requests about conduct of state
agency).  
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been held that no public interest exists in federal records that might reveal alleged
misconduct by state officials;  such an attenuated interest "falls outside the ambit46



                                                                          EXEMPTION 7(C)

      Reporters Comm., 489 U.S. at 775; see also FOIA Update, Spring 1991, at 647

(explaining that "government activities" in Reporter's Comm. standard means
activities of federal government).  

      See Senate of P.R. v. United States Dep't of Justice, 823 F.2d 574, 588 (D.C.48

Cir. 1987) (general interest of legislature in "getting to the bottom" of highly con-
troversial investigation held not sufficient to overcome "substantial privacy
interests"); Ajluni, 947 F. Supp. at 605 ("In the absence of any strong counter-
vailing public interest in disclosure, the privacy interests of the individuals who
are the subjects of the redacted material must prevail."); McLeod v. Pena, No. 94-
1924, slip op. at 5-6 (D.D.C. Feb. 9, 1996) (even if "highly speculative and weak"
claims of public interest fall within Reporters Comm. guidelines, claims are by no
means compelling and do not outweigh privacy interests), summary affirmance
granted sub nom. McLeod v. United States Coast Guard, No. 96-5071, 1997 U.S.
App. LEXIS 6000 (D.C. Cir. Feb. 10, 1997); Fitzgibbon v. United States Secret
Serv., 747 F. Supp. 51, 59 (D.D.C. 1990) (public interest in alleged plot in United
States by agents of now-deposed dictatorship held insufficient to overcome
"strong privacy interests"); Stone, 727 F. Supp. at 667-68 n.4 ("[N]ew informa-
tion considered significant by zealous students of the RFK assassination investi-
gation would be nothing more than minutia of little or no value in terms of the
public interest.").  

      King v. United States Dep't of Justice, 586 F. Supp. 286, 294 (D.D.C. 1983),49

aff'd, 830 F.2d 210 (D.C. Cir. 1987); see also Beck, 997 F.2d at 1494 (when
request implicates no public interest at all, court "`need not linger over the
balance; something . . . outweighs nothing every time'" (quoting National Ass'n of
Retired Fed. Employees v. Horner, 879 F.2d 873, 879 (D.C. Cir. 1989)) (Exemp-
tions 6 and 7(C)); Fitzgibbon, 911 F.2d at 768 (same); FOIA Update, Spring
1989, at 7.  

      See Massey, 3 F.3d at 625 (The identity of the requesting party and the use50

that party plans to make of the requested information have "no bearing on the
assessment of the public interest served by disclosure."); Stone, 727 F. Supp. at
668 n.4 (court looks to public interest served by release of information, "not to the
highly specialized interests of those individuals who understandably have a
greater personal stake in gaining access to that information").  But cf. Manna, 51
F.3d at 1166 (although court does not usually consider requester's identity, fact
that requester held high position in La Cosa Nostra is certainly material to protec-

(continued...)
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of the public interest the FOIA was enacted to serve."   47

It is important to remember that a requester must do more than identify a
public interest that qualifies for consideration under Reporters Committee.  He or
she must demonstrate that the public interest in disclosure is sufficiently
compelling to overcome legitimate privacy interests.   Of course, "[w]here the48

requester fails to assert a public interest purpose for disclosure, even a less than
substantial invasion of another's privacy is unwarranted."   Moreover, it should49

be remembered that any special expertise claimed by the requester is irrelevant in
assessing any public interest in disclosure.   In the wake of Re50
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tion of individual privacy).    

      See, e.g., Quiñon, 86 F.3d at 1231 (finding insufficient public interest in51

disclosing individuals mentioned in FBI files when no evidence of wrongdoing;
even if individuals had engaged in wrongdoing, such misconduct would have to
shed light on agency's action); Schiffer, 78 F.3d at 1410 (recognizing "little to no"
public interest in disclosure of persons in FBI file, including some who provided
information to FBI, when no evidence of FBI wrongdoing); Computer Prof'ls, 72
F.3d at 904-05 (finding no public interest in disclosure of informants, witnesses,
and potential suspects when no evidence of agency illegal conduct); Schwarz v.
Interpol, No. 94-4111, 1995 U.S. App. LEXIS 3987, at *7 (10th Cir. Feb. 28,
1995) (no public interest in disclosing whereabouts of requester's "alleged
husband"); Maynard, 986 F.2d at 566 (no public interest in disclosure of informa-
tion concerning low-level FBI employees and third parties); Fitzgibbon, 911 F.2d
at 768 ("[T]here is no reasonably conceivable way in which the release of one in-
dividual's name . . . would allow citizens to know `what their government is up
to.'" (quoting Reporters Comm., 489 U.S. at 1481)); McNamera, 1997 U.S. Dist.
LEXIS 12059, at **34-39 (finding, where no evidence of agency wrongdoing, no
public interest in disclosure of information concerning criminal investigations of
private citizens); Stone, 727 F. Supp. at 666-67 (no public interest in disclosure of
identities of low-level FBI agents who participated in RFK assassination investi-
gation); Albuquerque Publ'g, 726 F. Supp. at 855-56 (no public interest in dis-
closure of information DEA obtained about individuals and their activities, when
such material would not shed light on DEA's conduct with respect to its investiga-
tion); see also KTVY-TV, 919 F.2d at 1470 (disclosure of identities of witnesses
and third parties would not further plaintiff's unsupported theory that post office
shootings could have been prevented by postal authorities); Halloran v. VA, 874
F.2d 315, 323 (5th Cir. 1989) ("[M]erely stating that the interest exists in the
abstract is not enough; rather, the court should have analyzed how that interest
would be served by compelling disclosure."); FOIA Update, Spring 1989, at 6; cf.
Nation Magazine, 71 F.3d at 895 ("in some, perhaps many," instances when third
party seeks information on named individual in law enforcement files, public
interest will be "negligible"; but when individual had publicly offered to help
agency, disclosure of records concerning that fact might be in public interest by
reflecting "agency activity" in how it responded to offers of assistance).  But see
Detroit Free Press, 73 F.3d at 98 (finding public interest in disclosure of mug
shots of indicted individuals who had already appeared in court and had their
names divulged; disclosure of photographs could reveal government's error in de-
taining wrong person and reveal circumstances surrounding arrest); Rosenfeld, 57
F.3d at 811-12 (exceptional finding of public interest in disclosure of names of
subjects of investigatory interest; disclosure would serve public interest because it
would shed light on FBI actions and show to what extent FBI investigated
individuals for participating in political protests). 
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porters Committee, the public interest standard will ordinarily not be satisfied
when FOIA requesters seek law enforcement information pertaining to living
individuals.51

In Reporters Committee, the Supreme Court emphasized the desirability of
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      489 U.S. at 776-80.  52

      Id. at 780. 53

      SafeCard, 926 F.2d at 1206.54

      Id. at 1205.55

      Id. (recognizing privacy of suspects, witnesses, and investigators).   56

      Id.  57

      Id. 58

      Id. at 1206; see also Quiñon, 86 F.3d at 1231 (finding insufficient public59

interest in revealing individuals mentioned in FBI files absent evidence of
wrongdoing; even if individuals had engaged in wrongdoing, such misconduct
would have to shed light on agency's action); McCutchen, 30 F.3d at 188 (The
"mere desire to review how an agency is doing its job, coupled with allegations
that it is not, does not create a public interest sufficient to override the privacy in-
terests protected by Exemption 7(C)."); Beck, 997 F.2d at 1492-94 (no public
interest in alleged wrongdoing by two named DEA agents absent any evidence of
misconduct or widespread publicity of any investigation); Davis, 968 F.2d at
1282 ("[W]hen . . . governmental misconduct is alleged as the justification for

(continued...)
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establishing "categorical balancing" under Exemption 7(C) as a means of
achieving "workable rules" for processing FOIA requests.   In so doing, it52

recognized that entire categories of cases can properly receive uniform disposi-
tion "without regard to individual circumstances; the standard virtues of bright-
line rules are thus present, and the difficulties attendant to ad hoc adjudication
may be avoided."   This approach, in conjunction with other elements of Re-53

porters Committee and traditional Exemption 7(C) principles, subsequently led
the D.C. Circuit to largely eliminate the need for case-by-case balancing in favor
of "categorical" withholding of individuals' identities in law enforcement
records.    54

In SafeCard, the plaintiff sought information pertaining to an SEC inves-
tigation of manipulation of SafeCard stock, including "names and addresses of
third parties mentioned in witness interviews, of customers listed in stock trans-
action records obtained from investment companies, and of persons in corre-
spondence with the SEC."   Reiterating the fundamentally inherent privacy55

interest of individuals mentioned in any way in law enforcement files,  the D.C.56

Circuit found that the plaintiff's asserted public interest--providing the public
"with insight into the SEC's conduct with respect to SafeCard"--was "not just less
substantial [but] insubstantial."   Based upon the Supreme Court's endorsement57

of categorical rules in Reporters Committee, it then further determined that the
identities of individuals who appear in law enforcement files would virtually
never be "very probative of an agency's behavior or performance."   It observed58

that such information would serve a "significant" public interest only if "there is
compelling evidence that the agency . . . is engaged in illegal activity."   Conse-59
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disclosure, the public interest is `insubstantial' unless the requester puts forward
`compelling evidence that the agency denying the FOIA request is engaged in
illegal activity' and shows that the information sought `is necessary in order to
confirm or refute that evidence.'" (quoting SafeCard, 926 F.2d at 1205-06));
Dunkelberger, 906 F.2d at 782 (finding some cognizable public interest in "FBI
agent's alleged participation in a scheme to entrap a public official and in the
manner in which the agent was disciplined"); cf. Nation Magazine, 71 F.3d at
895-96 (when individual had publicly offered to help agency, disclosure of
records concerning that fact might be in public interest by reflecting "agency
activity" in how it responded to offers of assistance; court must engage in ad hoc
balancing of interests).  But see Detroit Free Press, 73 F.3d at 98 (finding, despite
no evidence of government wrongdoing, public interest in disclosure of mug
shots of indicted individuals who had already appeared in court and had their
names divulged); Rosenfeld, 57 F.3d at 811-12 (exceptional finding of public
interest in disclosure of names of subjects of investigatory interest because disclo-
sure would serve public interest by shedding light on FBI actions and showing
whether and to what extent FBI "abused its law enforcement mandate by
overzealously investigating a political protest movement"); Providence Journal,
981 F.2d at 567-69 (exceptional finding of public interest in disclosure of
unsubstantiated allegations). 

      SafeCard, 926 F.2d at 1206; see, e.g., Coleman v. FBI, No. 89-2773, slip op.60

at 16 (D.D.C. Dec. 10, 1991) (citing SafeCard, 926 F.2d at 1205-06), summary
affirmance granted, No. 92-5040 (D.C. Cir. Dec. 4, 1992).

      See, e.g., Church of Scientology Int'l v. United States Dep't of Justice, 3061

F.3d 224, 230-31 (1st Cir. 1994) (agency's Vaughn index must explain why doc-
uments entirely withheld under Exemption 7(C) could not have been released
with identifying information redacted); Prows v. United States Dep't of Justice,
No. 90-2561, 1996 WL 228463, at *3 (D.D.C. Apr. 25, 1996) (rather than
withholding documents in full, agency can simply delete identifying information
about third-party individuals to eliminate stigma of being associated with law
enforcement investigation); Kitchen v. FBI, No. 93-2382, slip op. at 10-11
(D.D.C. Mar. 18, 1996) (same); accord Attorney General's Memorandum for
Heads of Departments and Agencies regarding the Freedom of Information Act
(Oct. 4, 1993) [hereinafter Attorney General Reno's FOIA Memorandum], re-
printed in FOIA Update Summer/Fall 1993, at 4-5 (articulating FOIA policy of
"maximum responsible disclosure").  
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quently, the D.C. Circuit held that "unless access to the names and addresses of
private individuals appearing in files within the ambit of Exemption 7(C) is
necessary in order to confirm or refute compelling evidence that the agency is
engaged in illegal activity, such information is [categorically] exempt from
disclosure."   Nevertheless, agencies should be sure to redact their law60

enforcement records so that only identifying information is withheld under
Exemption 7(C).   (See further discussion of privacy redaction under Exemption61

6, above.)  

Protecting the privacy interests of individuals who are the targets of FOIA
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      See Ray, 778 F. Supp. at 1215; FOIA Update, Summer 1989, at 5; FOIA62

Update, Winter 1986, at 3-4 ("OIP Guidance:  Privacy `Glomarization'"); FOIA
Update, Sept. 1982, at 2; see also Massey, 3 F.3d at 624 ("individuals have
substantial privacy interests in information that either confirms or suggests that
they have been subject to criminal investigations or proceedings"); Antonelli, 721
F.2d at 617 ("even acknowledging that certain records are kept would jeopardize
the privacy interests that the FOIA exemptions are intended to protect");
McNamera, 1997 U.S. Dist. LEXIS 12059, at **33-36 (FBI and INTERPOL may
refuse to confirm or deny whether they have criminal investigatory files on
private individuals who have "great privacy interest" in not being associated with
stigma of criminal investigation); Tanks, 1996 U.S. Dist. LEXIS 7266, at **12-13
(FBI may refuse to confirm or deny existence of any law enforcement records,
unrelated to requester's case, concerning informants who testified against re-
quester); Latshaw v. FBI, No. 93-571, slip op. at 1 (W.D. Pa. Feb. 21, 1994) (FBI
may refuse to confirm or deny existence of any law enforcement records on third
party), aff'd, 40 F.3d 1240 (3d Cir. 1994) (unpublished table decision). 

      See, e.g., Schwarz, 1995 U.S. App. LEXIS 3987, at *7 ("Glomar" response63

proper for third-party request for file of requester's "alleged husband" when no
public interest shown); Antonelli, 721 F.2d at 617 ("Glomar" response appropri-
ate for third-party requests when requester has identified no public interest in
disclosure); McNamera, 1997 U.S. Dist. LEXIS 12059, at **33-36 (finding
"Glomar" response concerning possible criminal investigatory files on private
individuals proper when no public interest in disclosure); Fiduccia v. United
States Dep't of Justice, No. C-92-20319, 1997 U.S. Dist. LEXIS 2684, at **20-22
(N.D. Cal. Feb. 5, 1997) (holding FBI's "Glomar" response "proper and valid" for
third-party request) (appeal pending); Early v. Office of Prof'l Responsibility, No.
95-0254, slip op. at 3 (D.D.C. Apr. 30, 1996) ("Glomar" response concerning
possible complaints against or investigations of judge and three named federal
employees proper when no public interest in disclosure), summary affirmance
granted, No. 96-5136, 1997 WL 195523 (D.C. Cir. Mar. 31, 1997); Durham, No.
91-2234, slip op. at 4-5 (D.D.C. Nov. 25, 1992) ("Glomar" response concerning
possible subject of murder investigation warranted); see also FOIA Update,
Summer 1989, at 5; FOIA Update, Winter 1986, at 3-4.
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requests and are named in investigatory records requires special procedures. 
Most agencies with criminal law enforcement responsibilities follow the approach
of the FBI, which is generally to respond to FOIA requests for records concerning
other individuals by refusing to confirm or deny whether such records exist.  Such
a response is necessary because, as previously discussed, members of the public
may draw adverse inferences from the mere fact that an individual is mentioned
in the files of a criminal law enforcement agency.   Except when the third-party62

subject is deceased or provides a written waiver of his privacy rights, law
enforcement agencies ordinarily "Glomarize" such third-party requests--refusing
either to confirm or deny the existence of responsive records--in order to protect
the privacy of those who are in fact the subject of or mentioned in investigatory
files.  63

In employing privacy "Glomarization," however, agencies must be careful
to use it only to the extent that it is warranted by the terms of the particular FOIA
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      See Nation Magazine, 71 F.3d at 894-96 (holding categorical "Glomar"64

response concerning law enforcement files on individual inappropriate when
individual had publicly offered to help agency; records discussing reported offers
of assistance to agency by H. Ross Perot "may implicate a less substantial privacy
interest than any records associating Perot with criminal activity," so
conventional processing required for such records); see also FOIA Update, Spring
1996, at 3-4 ("OIP Guidance:  The Bifurcation Requirement for Privacy
`Glomarization'").  

      See, e.g., Nation Magazine, 71 F.3d at 894-96 ("Glomar" response65

appropriate only as to existence of records associating H. Ross Perot with
criminal activity), on remand, 937 F. Supp. 39, 45 (D.D.C. 1996) (agency
searched law enforcement files for records concerning Perot's efforts to assist
agency and appropriately provided "Glomar" response as to whether Perot was
subject, witness, or informant in law enforcement investigation), further pro-
ceedings, No. 94-00808, slip op. at 9-11 (D.D.C. Feb. 14, 1997) (ordering agency
to file in camera declaration with court explaining whether it ever assigned
informant code to named individual and results of any search performed using
that code; agency not required to state on record whether individual was ever
assigned code number); Tanks, 1996 U.S. Dist. LEXIS 7266, at *4 (upholding
privacy "Glomarization" after agency bifurcated between aspects of request);
Nation Magazine v. Department of State, No. 92-2303, slip op. at 23-24 (D.D.C.
Aug. 18, 1995) (FBI required to search for any "noninvestigative" files on Perot);
Grove, 802 F. Supp. at 510-11 (agency conducted search for administrative
records sought but "Glomarized" part of request concerning investigatory rec-
ords); accord Reporters Comm., 489 U.S. at 757 (involving "Glomarization"
bifurcation along "public interest" lines); Gardels v. CIA, 510 F. Supp. 977, 979
(D.D.C. 1981), aff'd, 689 F.2d 1100, 1102-03 (D.C. Cir. 1982) ("Glomarization"
bifurcation in national security context).  

      Accord FOIA Update, Spring 1996, at 3-4; see, e.g., Nation Magazine, 93766

F. Supp. at 45 (agency searched law enforcement files for less sensitive law
enforcement records and appropriately provided "Glomar" response as to whether
H. Ross Perot was subject, witness, or informant in law enforcement investiga-
tion); Tanks, 1996 U.S. Dist. LEXIS 7266, at *4 (agency bifurcated between

(continued...)
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request at hand.   For a request that involves more than just a law enforcement64

file, the agency must take a "bifurcation" approach to it, distinguishing between
the exceptionally sensitive law enforcement part of the request and any part that
is not so sensitive as to require "Glomarization."   In so doing, agencies apply the65

following general rules:  (1) FOIA requests that merely seek law enforcement
records pertaining to a named individual, without any elaboration, can be given a
standard "Glomarization" response; (2) any request that is specifically and
exclusively directed to an agency's non-law enforcement files (e.g., one aimed at
personnel files only) should receive purely conventional treatment, without
"Glomarization"; and (3) FOIA requests that do more than simply seek law
enforcement records on a named individual (e.g., ones that encompass personnel
or possible administrative files as well) must be bifurcated for conventional as
well as "Glomarization" treatment.66
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aspects of request); Grove, 802 F. Supp. at 510-14 (Navy bifurcated between "ad-
ministrative documents" and those held by its investigative component, Naval
Investigative Service). 
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      489 U.S. at 767.  67

      See FOIA Update, Summer 1989, at 5 (under Reporters Comm., Exemption68

7(C) "Glomarization" can be undertaken without review of any responsive
records, in response to third-party requests for routine law enforcement records
pertaining to living private citizens who have not given consent to disclosure); see
also FOIA Update, Spring 1991, at 6 (warning agencies not to notify requesters of
identities of other agencies to which record referrals are made, in any exceptional
case in which doing so would reveal sensitive abstract fact about existence of
records). 

      See Ely v. FBI, 781 F.2d 1487, 1492 n.4 (11th Cir. 1986) ("the government69

must first offer evidence, either publicly or in camera to show that there is a
legitimate claim"); McNamera, 1997 U.S. Dist. LEXIS 12059, at **34-36
(finding agencies' affidavits sufficient to support "Glomar" response); Nation
Magazine, No. 94-00808, slip op. at 9-11 (D.D.C. Feb. 14, 1997) (ordering
agency to file in camera declaration with court explaining whether it ever as-
signed informant code to named individual and results of any search performed
using that code); Grove, 752 F. Supp. at 30 (agency required to conduct search to
properly justify use of "Glomar" response in litigation).    

      See, e.g., Reporters Comm., 489 U.S. at 757 (request for any "rap sheet" on70

individual defense contractor); Schwarz, 1995 U.S. App. LEXIS 3987, at *7 (re-
quest for file on "alleged husband"); Beck, 997 F.2d at 1493-94 (request for
records concerning alleged wrongdoing by two named DEA agents);
Dunkelberger, 906 F.2d at 780, 782 (request for information that could verify
alleged misconduct by an undercover FBI agent); Freeman v. United States Dep't
of Justice, No. 86-1073, slip op. at 2 (4th Cir. Dec. 29, 1986) (request for alleged
FBI informant file of Teamsters president); Strassman v. United States Dep't of
Justice, 792 F.2d 1267, 1268 (4th Cir. 1986) (request for records allegedly in-
dicating whether governor of West Virginia threatened

(continued...)
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Prior to Reporters Committee, before an agency could give a "Glomariza-
tion" response, it was required to check the requested records, if any existed, for
any official acknowledgment of the investigation (e.g., as a result of prosecution)
or for any overriding public interest in disclosure that would render "Glomariza-
tion" inapplicable.  However, in Reporters Committee, the Supreme Court
eliminated the need to consider whether there has been a prior acknowledgment
when it expressly "recognized the privacy interest inherent in the nondisclosure of
certain information even when the information may have been at one time pub-
lic."   Further, as the very fact of an arrest and conviction of a person, as67

reflected in his FBI "rap sheet," creates a cognizable privacy interest, any under-
lying investigative file, containing a far more detailed account of the subject's
activities, gives rise to an even greater privacy interest.   68

At the litigation stage, the agency must demonstrate to the court, either
through a Vaughn affidavit or an in camera submission, that its refusal to confirm
or deny the existence of responsive records is appropriate.   Although this "refus-69

al to confirm or deny" approach is now widely accepted in the case law,  several70
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to invoke Fifth Amendment); Antonelli, 721 F.2d at 616-19 (prisoner seeking
files on eight third parties); Early, No. 95-0254, slip. op. at 3 (D.D.C. Apr. 30,
1996) (request for complaints against or investigations of judge and three named
federal employees); Triestman, 878 F. Supp. at 669 (prisoner seeking records of
investigations of misconduct by named DEA agents); Durham, No. 91-2234, slip
op. at 4-5 (D.D.C. Nov. 25, 1992) (prisoner seeking file on possible suspect in
murder investigation); Ray, 778 F. Supp. at 1215 (request for any records
reflecting results of INS investigation of alleged employee misconduct); Knight
Publ'g Co. v. United States Dep't of Justice, No. 84-510, slip op. at 1-2
(W.D.N.C. Mar. 28, 1985) (newspaper seeking any DEA investigatory file on
governor, lieutenant governor or attorney general of North Carolina); Ray v.
United States Dep't of Justice, 558 F. Supp. 226, 228-29 (D.D.C. 1982) (con-
victed killer of Dr. Martin Luther King, Jr., seeking any file on his former
attorney, Percy Foreman, or Congressman Louis Stokes), aff'd, 720 F.2d 216
(D.C. Cir. 1983) (unpublished table decision); Blakey v. Department of Justice,
549 F. Supp. 362, 365-66 (D.D.C. 1982) (professor seeking any records relating
to a minor figure in investigation of assassination of President Kennedy who was
indexed under topics other than Kennedy assassination), aff'd in part & vacated in
part, 720 F.2d 215 (D.C. Cir. 1983) (unpublished table decision.   

      See Shaw v. FBI, 604 F. Supp. 342, 344-45 (D.D.C. 1985) (requester seek-71

ing any investigatory files on individuals whom he believed participated in
assassination of President Kennedy); Flynn v. United States Dep't of Justice, No.
83-2282, slip op. at 1-3 (D.D.C. Feb. 18, 1984) (allegation of documents
reflecting judicial bias), summary judgment for agency granted (D.D.C. Apr. 6,
1984); see also Knight Publ'g, No. 84-510, slip op. at 2 (W.D.N.C. Mar. 28, 1985)
(on motion to compel unsealing of in camera affidavit).

      See Attorney General's 1986 Amendments Memorandum at 9-12; see also72

Stone, 727 F. Supp. at 665 (discussing breadth of Exemption 7(C) protection after
1986 FOIA amendments); accord Attorney General Reno's FOIA Memorandum,
reprinted in FOIA Update Summer/Fall 1993, at 4-5 (establishing "foreseeable
harm" standard governing use of FOIA exemptions); see also FOIA Update,
Spring 1994, at 3.  
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cases have illustrated the procedural difficulties involved in defending a
"Glomar" response when the requester's "speculation" as to the contents of the
records (if any exist) raises a qualifying public interest.71

The significantly lessened certainty of harm now required under Exemption
7(C) and the approval of "categorical" withholding of privacy-related law
enforcement information in most instances should permit agencies to afford full
protection to personal privacy interests in law enforcement files whenever it can
reasonably be foreseen that those interests are threatened by a contemplated
FOIA disclosure.  72
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      See Irons v. FBI, 880 F.2d 1446, 1452 (1st Cir. 1989) (en banc) (stating that1

"[i]n 1986, Congress acted again [to] `broaden the reach of this exemption and to
ease considerably a Federal law enforcement agency's burden in invoking it'"
(quoting Irons v. FBI, 811 F.2d 681, 687 (1st Cir. 1987))); Crooker v. Tax Div. of
the United States Dep't of Justice, No. 94-30129, 1995 WL 783236, at *19 (D.
Mass. Nov. 17, 1995) (magistrate's recommendation) (explaining that "[i]n 1986,
Congress amended exemption (7)(D) to considerably ease an agency's burden in
invoking it"), adopted (D. Mass. Dec. 15, 1995), aff'd, 94 F.3d 640 (1st Cir. 1996)
(unpublished table decision); Fisher v. United States Dep't of Justice, 772 F.
Supp. 7, 11 (D.D.C. 1991) (quoting Irons, 811 F.2d at 687), aff'd, 968 F.2d 92
(D.C. Cir. 1992) (unpublished table decision); Attorney General's Memorandum
on the 1986 Amendments to the Freedom of Information Act 13-15 (Dec. 1987)
[hereinafter Attorney General's 1986 Amendments Memorandum].  

      5 U.S.C. § 552(b)(7)(D) (1994), as amended by Electronic Freedom of2

Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997).

      See Brant Constr. Co. v. EPA, 778 F.2d 1258, 1262 (7th Cir. 1985).3

      Id.; see, e.g., Ortiz v. HHS, 70 F.3d 729, 732 (2d Cir. 1995) (stating that4

"Exemption 7(D) is meant to . . . protect confidential sources from retaliation that
may result from the disclosure of their participation in law enforcement activi-
ties"), cert. denied, 116 S. Ct. 1422 (1996); McDonnell v. United States, 4 F.3d
1227, 1258 (3d Cir. 1993) (finding that "goal of Exemption 7(D) [is] to protect
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EXEMPTION 7(D)

It has long been recognized that Exemption 7(D) of the FOIA, which pro-
tects against disclosure of information pertaining to confidential sources, affords
the most comprehensive protection of all of the FOIA's law enforcement ex-
emptions.  Moreover, the Freedom of Information Reform Act of 1986 signifi-
cantly strengthened the protections of Exemption 7(D) in a number of respects.1

  
As amended, Exemption 7(D) provides protection for "records or informa-

tion compiled for law enforcement purposes [which] could reasonably be ex-
pected to disclose the identity of a confidential source--including a state, local, or
foreign agency or authority or any private institution which furnished information
on a confidential basis--and, in the case of a record or information compiled by a
criminal law enforcement authority in the course of a criminal investigation, or by
an agency conducting a lawful national security intelligence investigation, infor-
mation furnished by a confidential source."   2

Although in some respects the 1986 FOIA amendments essentially codified
what had been the prevailing judicial interpretation of the prior language of the
exemption, in other areas the amendments represent a significant expansion of the
exemption's shield for confidential sources.  Both Congress and the courts have
clearly manifested their appreciation that a "robust" Exemption 7(D)  is important3

to ensure that "confidential sources are not lost through retaliation against the
sources for past disclosure or because of the sources' fear of future disclosure."  4
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     (...continued)4

the ability of law enforcement agencies to obtain the cooperation
of persons having relevant information and who expect a degree of confidentiality
in return for their cooperation"); Providence Journal Co. v. United States Dep't of
the Army, 981 F.2d 552, 563 (1st Cir. 1992) (explaining that Exemption 7(D)
intended to avert "drying-up" of sources); Nadler v. United States Dep't of
Justice, 955 F.2d 1479, 1486 (11th Cir. 1992) (observing that "fear of exposure
would chill the public's willingness to cooperate with the FBI . . . [and] would
deter future cooperation" (citing Irons, 880 F.2d at 1450-51)); Shaw v. FBI, 749
F.2d 58, 61 (D.C. Cir. 1984) (holding that purpose of Exemption 7(D) is "to
prevent the FOIA from causing the `drying up' of sources of information in
criminal investigations").

      See FOIA Update, Summer/Fall 1993, at 10 (setting forth higher standards5

for determining both confidentiality and disclosure harm under current policy and
recent Supreme Court case law); see also FOIA Update, Fall 1994, at 7; FOIA
Update, Spring 1994, at 3.  

      United States Dep't of Justice v. Reporters Comm. for Freedom of the Press,6

489 U.S. 749, 756 n.9 (1989); see also Providence Journal, 981 F.2d at 564 n.14
(stating that "1986 amendment eased the government's burden of proof
substantially"); Attorney General's 1986 Amendments Memorandum at 9-13.  

      See S. Conf. Rep. No. 93-1200, at 13 (1974), reprinted in 1974 U.S.C.C.A.N.7

6285, 6291.  

      See, e.g., Coleman v. FBI, No. 89-2773, slip op. at 21 (D.D.C. Dec. 10,8

1991), summary affirmance granted, 1992 WL 373976 (D.C. Cir. Dec. 4, 1992);
Gula v. Meese, 699 F. Supp. 956, 960 (D.D.C. 1988).  
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By the same token, though, agencies should now undertake a "more particularized
approach" to this broad exemption in order to ensure that its underlying harm
rationale is truly applicable in each instance in which it is employed.5

As previously noted, the shift from the "would constitute" to the "could rea-
sonably be expected to constitute" standard in the threshold of the exemption
should "ease considerably" a federal law enforcement agency's burden in jus-
tifying withholding.   Moreover, by specifically identifying particular categories6

of individuals and institutions to be included in the term "source," the FOIA
Reform Act enacted into positive law the position reflected in the legislative his-
tory of the 1974 amendments to the FOIA:  that the term "confidential source"
was chosen by design to encompass a broader group than would have been
included had the term "informer" been used.   7

By its own terms, however, this statutory enumeration is not exhaustive. 
Historically, the term "source" has been interpreted to include a wide variety of
individuals and institutions that are not necessarily specified on the face of the
statute--such as crime victims,  citizens providing unsolicited allegations of mis-8
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      See, e.g., Brant Constr., 778 F.2d at 1263; Pope v. United States, 5999

F.2d 1383, 1386-87 (5th Cir. 1979); Almy v. Department of Justice, No. 90-0362,
1995 WL 476255, at **12-13 (N.D. Ind. Apr. 13, 1995), aff'd, 114 F.3d 1191 (7th
Cir. 1997) (unpublished table decision); Mobil Oil Corp. v. FTC, No. 74-Civ-311,
slip op. at 3 (S.D.N.Y. Dec. 7, 1978).  

      See, e.g., Providence Journal, 981 F.2d at 565; Miller v. Bell, 661 F.2d 623,10

627-28 (7th Cir. 1981); Kowalczyk v. O'Brien, No. 94-1333, slip op. at 2 (D.D.C.
Jan. 30, 1996); Steinberg v. United States Dep't of Justice, No. 93-2409, slip op.
at 23 (D.D.C. Oct. 31, 1995); Kitchen v. DEA, No. 93-2035, slip op. at 14
(D.D.C. Oct. 11, 1995), appeal dismissed for failure to prosecute, No. 95-5380
(D.C. Cir. Dec. 11, 1996); Augarten v. DEA, No. 93-2192, 1995 WL 350797, at
*2 (D.D.C. May 22, 1995); Anderson v. DEA, No. 92-0225, slip op. at 10 (W.D.
Pa. May 18, 1994) (magistrate's recommendation), adopted (W.D. Pa. June 27,
1994), appeal dismissed, No. 94-3387 (3d Cir. Sept. 12, 1994); Almy, 1995 WL
476255, at **21, 23.

      See, e.g., L&C Marine Transp., Ltd. v. United States, 740 F.2d 919, 924-2511

(11th Cir. 1984).  

      See, e.g., United Techs. Corp. v. NLRB, 777 F.2d 90, 94 (2d Cir. 1985);12

Government Accountability Project v. NRC, No. 86-3201, slip op. at 9-10
(D.D.C. June 30, 1993).

      See, e.g., Johnson v. Federal Bureau of Prisons, No. 90-H-645, 1990 U.S.13

Dist. LEXIS 18358, at *9 (N.D. Ala. Nov. 1, 1990).  

      See, e.g., Sanders v. United States Dep't of Justice, No. 91-2263, 1992 WL14

97785, at **4-5 (D. Kan. Apr. 21, 1992).

      See, e.g., Putnam v. United States Dep't of Justice, 873 F. Supp. 705, 71615

(D.D.C. 1995).

- 339 -

conduct,  citizens responding to inquiries from law enforcement agencies,  pri-9        10

vate employees responding to OSHA investigators about the circumstances of an
industrial accident,  employees providing information about their employers,11      12

prisoners,  mental healthcare facilities,  medical personnel,  commercial or13   14  15
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      See, e.g., Williams v. FBI, 69 F.3d 1155, 1158 (D.C. Cir. 1995); Jones v.16

FBI, 41 F.3d 238, 248 (6th Cir. 1994); Kowalczyk, No. 94-1333, slip op. at 2
(D.D.C. Jan. 30, 1996); Biase v. Office of Thrift Supervision, No. 93-2521, slip
op. at 11 (D.N.J. Dec. 10, 1993); Coleman, No. 89-2773, slip op. at 22 (D.D.C.
Dec. 10, 1991); McCoy v. Moschella, No. 89-2155, 1991 WL 212208, at *1
(D.D.C. Sept. 30, 1991); Founding Church of Scientology v. Levi, 579 F. Supp.
1060, 1063 (D.D.C. 1982), aff'd, 721 F.2d 828 (D.C. Cir. 1983); Biberman v.
FBI, 528 F. Supp. 1140, 1143 (S.D.N.Y. 1982); Dunaway v. Webster, 519 F.
Supp. 1059, 1082 (N.D. Cal. 1981); cf. Hunsberger v. United States Dep't of
Justice, No. 92-2587, slip op. at 6-7 (D.D.C. July 22, 1997) (finding confidential
source protection for employee of financial institution).  

      See, e.g., Williams, 69 F.3d at 1160 (local law enforcement agency); Jones,17

41 F.3d at 248 (law enforcement agencies); Bell v. FBI, No. 93-1485, 1993 U.S.
App. LEXIS 27235, at *5 (6th Cir. Oct. 18, 1993) (local law enforcement
agencies and their officers); Ferguson v. FBI, 957 F.2d 1059, 1068 (2d Cir.
1992); Hopkinson v. Shillinger, 866 F.2d 1185, 1222 & n.27 (10th Cir. 1989)
(stating that Exemption 7(D) "encourages cooperation and information sharing
between local law enforcement agencies and the FBI"); Parton v. United States
Dep't of Justice, 727 F.2d 774, 775-77 (8th Cir. 1984) (state prison officials inter-
viewed in connection with civil rights investigation); Lesar v. United States Dep't
of Justice, 636 F.2d 472, 489-91 (D.C. Cir. 1980); Beard v. Department of Jus-
tice, 917 F. Supp. 61, 63 (D.D.C. 1996) (local law enforcement agency);
Kowalczyk, No. 94-1333, slip op. at 2 (D.D.C. Jan. 30, 1996); LeGrand v. FBI,
No. 94-0300, slip op. at 12 (S.D.N.Y. July 10, 1995) (magistrate's
recommendation) (state law enforcement agency), adopted (S.D. N.Y. Nov. 29,
1995); Linn v. United States Dep't of Justice, No. 92-1406, 1995 WL 417810, at
**11, 32 (D.D.C. June 6, 1995) (state and local law enforcement agencies),
appeal voluntarily dismissed, No. 97-5122 (D.C. Cir. July 14, 1997); Kuffel v.
United States Bureau of Prisons, 882 F. Supp. 1116, 1125 (D.D.C. 1995)
(nonfederal law enforcement agencies); Almy, 1995 WL 476255, at *13 (state
and local law enforcement agencies); Putnam, 873 F. Supp. at 717 (state police);
Cucci v. DEA, 871 F. Supp. 508, 513 (D.D.C. 1994) (same); Wickline, No. 92-
1189, slip op. at 9 (D.D.C. Sept. 30, 1994) (nonfederal law enforcement officers
and agencies); Anderson, No. 92-0225, slip op. at 11 (W.D. Pa. May 18, 1994)
(other law enforcement authorities); Kennedy v. DEA, No. 92-2731, 1994 U.S.
Dist. LEXIS 2275, at *15 (D.D.C. Feb. 28, 1994) (local police and sheriff's
departments).

      See, e.g., Shaw, 749 F.2d at 62 (foreign law enforcement agencies);18

Weisberg v. United States Dep't of Justice, 745 F.2d 1476, 1491-92 (D.C. Cir.
1984) (same); Founding Church of Scientology v. Regan, 670 F.2d 1158, 1161-62
(D.C. Cir. 1981) (foreign Interpol national bureaus) (1982); Keenan v.
Department of Justice, No. 94-1909, slip op. at 16-17 (D.D.C. Mar. 24, 1997)
(cooperating foreign law enforcement agencies); Schwarz v. United States Dep't
of Justice, No. 95-2162, slip op. at 7-8 (D.D.C. May 31, 1996) (foreign Interpol
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financial institutions,  state and local law enforcement agencies,  and foreign16      17

law enforcement agencies.   By contrast, neither fed18
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     (...continued)18

national bureaus), summary affirmance granted, No. 96-5183 (D.C. Cir. Oct. 23,
1996), cert. denied, 117 S. Ct. 1704 (1997); Badalamenti v. Department of State,
899 F. Supp. 542, 549 (D. Kan. 1995) (foreign law enforcement officials); Linn,
1995 WL 417810, at **11, 22, 32 (foreign law enforcement agencies, including
foreign Interpol bureaus).

      See Retail Credit Co. v. FTC, 1976-1 Trade Cas. (CCH) ¶ 60,727, at 68,12719

n.3 (D.D.C. 1976); see also FOIA Update, Spring 1984, at 7.  

      508 U.S. 165 (1993).20

      Id. at 175.21

      Id. at 179-80.  22

      Id. at 176; see FOIA Update, Summer/Fall 1993, at 10. 23

      See, e.g., Linn, 1995 WL 417810, at *32 (ruling that agency's conclusory24

attestation that "`policy of confidentiality . . . between [local and federal] law
enforcement justifies nondisclosure' . . . [is] insufficient to justify withholding").

      See, e.g., Beard, 917 F. Supp. at 63 (finding implied confidentiality when25

agency attested that "[t]he FBI requested permission from the [local law
enforcement agency] to release the information [and t]he request was denied");
Putnam, 873 F. Supp. at 717 (finding implied confidentiality when agency attests
that "documents provided by [state police] are not accessible to the public absent
authorization from the state law enforcement agency"); Cucci, 871 F. Supp. at
513 (finding implied confidentiality when agency attests that document stamped
"not to be distributed outside your agency" and response by state police
representative that state police "provide . . . law enforcement records to other
agencies based upon an express understanding of confidentiality"); see also FOIA
Update, Summer/Fall 1993, at 10 (advising agencies to pay particular attention
under Landano to "institutional sources").    
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eral law enforcement agencies nor federal employees when acting in their official
capacities should receive any "confidential source" protection.   19

As the Supreme Court recently made clear in United States Department of
Justice v. Landano,  though, not all information received from sources in the20

course of criminal investigations is entitled to a "presumption" of confi-
dentiality.   Instead, the Court ruled that source confidentiality must be deter-21

mined on a case-by-case basis,  particularly noting that such a presumption22

should not be applied automatically to cooperating law enforcement agencies.  23

Accordingly, federal agencies now have the burden of determining and proving
through the use of detailed affidavits in litigation that cooperating law enforce-
ment agencies have provided information under either an express  or an implied24

promise of confidentiality.25

The same underlying considerations that mandate that a broad spectrum of
individuals and institutions be encompassed by the term "source" also require that
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      See, e.g., Nadler, 955 F.2d at 1484; Dow Jones & Co. v. Department of26

Justice, 917 F.2d 571, 575-76 (D.C. Cir. 1990); Irons, 880 F.2d at 1448; Shaw,
749 F.2d at 61; Radowich v. United States Attorney, Dist. of Md., 658 F.2d 957,
959 (4th Cir. 1981); Coleman, No. 89-2773, slip op. at 22 (D.D.C. Dec. 10,
1991); Borton, Inc. v. OSHA, 566 F. Supp. 1420, 1425 (E.D. La. 1983) (magis-
trate's recommendation published as "appendix").    

      Landano, 508 U.S. at 172; see Ortiz, 70 F.3d at 733; McDonnell, 4 F.3d at27

1258 (holding that "content based test [is] not appropriate in evaluating a
document for Exemption 7(D) status[;] rather the proper focus of the inquiry is on
the source of the information"); Providence Journal, 981 F.2d at 563 (explaining
that "confidentiality depends not on [document's] contents but on the terms and
circumstances under which" agency acquired information); Ferguson, 957 F.2d at
1069 (maintaining that key to withholding under Exemption 7(D) is document
content and not circumstances under which information obtained); Weisberg, 745
F.2d at 1492 (stating that availability of Exemption 7(D) depends not upon factual
contents of document sought, but upon whether source was confidential); Shaw,
749 F.2d at 61 (same); Lesar, 636 F.2d at 492 (noting that applicability of
Exemption 7(D) does not depend on factual content of document); Crooker v.
IRS, No. 94-0755, 1995 U.S. Dist. LEXIS 7031, at *14 (D.D.C. Apr. 27, 1995)
(declaring that "Exemption 7(D) deals with the source and not the content of the
information"); Gordon v. Thornberg, 790 F. Supp. 374, 377 (D.R.I. 1992)
(defining "confidential" as "provided in confidence or trust; neither the informa-
tion nor the source need be `secret'"); Gale v. FBI, 141 F.R.D. 94, 98 (N.D. Ill.
1992) (finding that Exemption 7(D)'s focus is on source of information, not in-
formation itself).

      See, e.g., Jones, 41 F.3d at 247 (clarifying that Exemption 7(D) "does not in-28

volve a balancing of public and private interests; if the source was confidential,
the exemption may be claimed regardless of the public interest in disclosure");
McDonnell, 4 F.3d at 1257 (stating that Exemption "7(D) does not entail a
balancing of public and private interests"); Nadler, 955 F.2d at 1487 n.8 (holding
that "[o]nce a source has been found to be confidential, Exemption 7(D) does not
require the Government to justify its decision to withhold information against the
competing claim that the public interest weighs in favor of disclosure."); Parker v.
Department of Justice, 934 F.2d 375, 380 (D.C. Cir. 1991) (stating that "judiciary
is not to balance interests under Exemption 7(D)"); Schmerler v. FBI, 900 F.2d
333, 336 (D.C. Cir. 1990) (declaring that "statute admits no such balancing");

(continued...)
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the adjective "confidential" be entitled to a similarly broad construction:  It
merely signifies that the information was provided in confidence or in trust, with
the assurance that it would not be disclosed to others.   Thus, "the question is not26

whether the requested document is of the type that the agency usually treats as
confidential, but whether the particular source spoke with an understanding that
the communication would remain confidential."   And because the applicability27

of this exemption hinges on the circumstances under which the information is
provided, and not exclusively on the harm resulting from disclosure (in contrast to
Exemptions 6 and 7(C)), no balancing test is applied under the case law of
Exemption 7(D).   28



                                                                          EXEMPTION 7(D)

     (...continued)28

Irons, 811 F.2d at 685 (stating that "the judiciary is not permitted to undertake a
balancing of conflicting interests, but is required to uphold a claimed 7(D)
exemption so long as the statutory criteria are met"); Katz v. FBI, No. 87-3712,
slip op. at 9 (5th Cir. Mar. 30, 1988) (noting that "unlike the privacy exemption,
no balancing of interests is allowed once material qualifies for the confidential
source exemption"); Brant Constr., 778 F.2d at 1262-63 (observing that "Con-
gress has struck the balance in favor of nondisclosure."); Cuccaro v. Secretary of
Labor, 770 F.2d 355, 360 (3d Cir. 1985) (noting that "Exemption 7(D) provides
that [information provided by] confidential sources may be withheld and the court
is not required to engage in the balancing test of Exemption 7(C)."); Sands v.
Murphy, 633 F.2d 968, 971 (1st Cir. 1980) (stating that "a judicial balancing test
is not appropriate in applying Exemption 7(D)").

      President's Memorandum for Heads of Departments and Agencies regarding29

the Freedom of Information Act, 29 Weekly Comp. Pres. Doc. 1999 (Oct. 4,
1993), reprinted in FOIA Update, Summer/Fall 1993, at 3.

      Attorney General's Memorandum for Heads of Departments and Agencies30

regarding the Freedom of Information Act (Oct. 4, 1993) [hereinafter Attorney
General Reno's FOIA Memorandum], reprinted in FOIA Update, Summer/Fall
1993, at 4-5.

      See FOIA Update, Summer/Fall 1993, at 1-2; see also FOIA Update, Spring31

1997, at 1 (describing Attorney General's reiteration of importance of
"foreseeable harm" standard to federal agencies in order to promote further
discretionary disclosure in agency decisionmaking).

      See id. at 10 ("Justice Changes Policy on Exemption 7(D) Disclosure")32

(encouraging agencies not to employ breadth of protection technically available
for all source-furnished information under Exemption 7(D)'s second clause).

      See id.; see also FOIA Update, Spring 1994, at 3 (distinguishing between33

two clauses of Exemption 7(D) in implementation of "foreseeable harm" stand-
ard); FOIA Update, Fall 1994 at 7 (citing examples of discretionary disclosure of
Exemption 7(D) information upon application of "foreseeable harm" standard).
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However, in the implementation of the statements of FOIA policy issued
by President Clinton  and Attorney General Janet Reno  on October 4, 1993--29     30

which establish a "foreseeable harm" standard and an accompanying emphasis on
discretionary disclosure --the Department of Justice in 1993 adopted an31

Exemption 7(D) policy that encourages the discretionary disclosure of informa-
tion furnished by confidential sources whenever possible under the FOIA.   This32

policy accommodates the use of a "foreseeable harm" analysis under Exemption
7(D) and promotes the withholding of information only to the extent necessary to
prevent source identification.33

The first clause of Exemption 7(D), with respect to any civil or criminal
law enforcement records, focuses upon the identity of a confidential source,
rather than the information furnished by the source.  The 1974 legislative history
of Exemption 7(D), though, plainly evidences Congress's intention to absolutely
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      See S. Conf. Rep. No. 93-1200, at 13.34

      120 Cong. Rec. 17033 (1974) (statement of Sen. Hart).  35

      See Cuccaro, 770 F.2d at 359-60; Crooker, 1995 U.S. Dist. LEXIS 7031, at36

*17 (protecting names and addresses); Ferreira v. DEA, 874 F. Supp.
15, 16 (D.D.C. 1995) (protecting names); Cleveland & Vicinity Dist. Council v.
United States Dep't of Labor, No. 1:87-2384, slip op. at 12 (N.D. Ohio Apr. 22,
1992) (magistrate's recommendation), adopted (N.D. Ohio May 11, 1992).

      See Pollard v. FBI, 705 F.2d 1151, 1155 (9th Cir. 1983); Ajluni v. FBI, 94737

F. Supp. 599, 606 (N.D.N.Y. 1996) (finding information properly withheld where
disclosure could result in narrowing sources "to a limited group of individuals");
Kitchen v. FBI, No. 93-2382, slip op. at 13 (D.D.C. Mar. 18, 1996) (ruling that
"Exemption 7(D) protects more than the names of confidential sources; it protects
information . . . that might identify such sources"); Mavadia v. Caplinger, No. 95-
3542, 1996 WL 592742, at *3 (E.D. La. Oct. 11, 1996) (ordering protection for
information that would identify informants); Spannaus v. United States Dep't of
Justice, No. 92-0372, slip op. at 15 (D.D.C. June 20, 1995), summary affirmance
granted in part, vacated in part & remanded, No. 95-5267, 1996 WL 523814
(D.C. Cir. Aug. 16, 1996); see, e.g., Crooker, 1995 U.S. Dist. LEXIS 7031, at *17
(determining that IRS properly "deleted . . . telephone numbers, recent activities,
and other information tending to reveal the identity of confidential informants");
Putnam, 973 F. Supp. at 716 (finding "coded identification numbers, file numbers
and information that could be used to identify sources" properly withheld);
Ferreira, 874 F. Supp. at 16 (holding that DEA properly withheld identifying
information); Church of Scientology v. IRS, 816 F. Supp. 1138, 1161 (W.D. Tex.
1993) (ruling that "agency may withhold any portion of the document that would
reveal the identity of the confidential source"); Doe v. United States Dep't of Jus-
tice, 790 F. Supp. 17, 21 (D.D.C. 1992) (stating that when source well known to -
investigated applicant, agency must protect "even the most oblique indications of
identity"); Soto v. DEA, No. 90-1816, slip op. at 6 (D.D.C. Apr. 13, 1992)
(finding "dates, locations, and circumstances by which someone familiar with the
criminal enterprise could deduce the informant's identity" protected).
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and comprehensively protect the identity of anyone who provided information to
a government agency in confidence.   Thus, this exemption's first clause protects34

"both the identity of the informer and information which might reasonably be
found to lead to disclosure of such identity."   Consequently, the courts have35

readily recognized that the first clause of Exemption 7(D) safeguards not only
such obviously identifying information as an informant's name and address,  but36

also all information which would "tend to reveal" the source's identity.    37

Accordingly, protection for source-identifying information extends well
beyond material which is merely a substitute for the source's name.  To prevent
indirect identification of a source, even the name of a third party who is not a
confidential source--but who acted as an intermediary for the source in his deal-
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      See Birch v. United States Postal Serv., 803 F.2d 1206, 1212 (D.C. Cir.38

1986); United Techs., 777 F.2d at 95.

      See Benavides v. DEA, 769 F. Supp. 380, 381-82 (D.D.C. 1990), rev'd &39

remanded on procedural grounds, 968 F.2d 1243 (D.C. Cir.), modified, 976 F.2d
751 (D.C. Cir. 1992).

      5 U.S.C. § 552(c)(2).40

      See L&C Marine Transp., 740 F.2d at 923-25; see, e.g., Stone v. Defense41

Investigative Serv., 816 F. Supp. 782, 788 (D.D.C. 1993) (withholding proper
where "information so singular that to release it would likely identify the
individual"); Barrett v. OSHA, No. C2-90-147, slip op. at 13 (S.D. Ohio Oct. 18,
1990) (protecting statements obtained from witnesses regarding single incident
involving only three or four persons).  

      See Rosenfeld v. United States Dep't of Justice, 57 F.3d 803, 814 (9th Cir.42

1995) ("[A]n express promise of confidentiality is `virtually unassailable' [and is]
easy to prove:  `The FBI need only establish the informant was told his name
would be held in confidence.'" (quoting Wiener v. FBI, 943 F.2d 972, 986 (9th
Cir. 1991)), petition for cert. dismissed, 116 S. Ct. 833 (1996); Jones,  41 F.3d at
248 (stating that "Landano did not disturb the obvious point that sources who
spoke with express assurances of confidentiality are always `confidential' for
FOIA purposes"); McDonnell, 4 F.3d at 1258 (holding that "identity of and infor-
mation provided by [persons given express assurances of confidentiality] are
exempt from disclosure under the express language of Exemption 7(D)");
Buhovecky v. Department of Justice, 700 F. Supp. 566, 571 (D.D.C. 1988)
(ruling that "there is clear authority to withhold the names of those sources to
whom confidentiality was expressly granted").

      S. Conf. Rep. No. 93-1200, at 13; see Landano, 508 U.S. at 171, 176.43
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ings with the agency--can be withheld.   And when circumstances warrant, a law38

enforcement agency may employ a "Glomar" response--refusing to confirm or
deny the very existence of records about a particular individual--if a more specific
response to a narrowly targeted request would reflect that he acted as a confi-
dential source.   39

Even greater source-identification protection is now provided by the "(c)(2)
exclusion,"  which permits a criminal law enforcement agency to entirely ex-40

clude records from the FOIA under specified circumstances when necessary to
avoid divulging the existence of a source relationship.  (See discussion under Ex-
clusions, below.)  Additionally, information provided by a source may be with-
held under the first clause of Exemption 7(D) wherever disclosure of that
information would permit the "linking" of a source to specific source-provided
material.   41

Informants' identities are protected wherever they have provided informa-
tion under either an express promise of confidentiality  or "under circumstances42

from which such an assurance could be reasonably inferred."   Courts have43

uniformly recognized that express promises of confidentiality are deserving of
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      See, e.g., Williams, 69 F.3d at 1159 (finding information provided under44

express assurances of confidentiality to be exempt from disclosure); Jones, 41
F.3d at 248 ("[o]n the basis of [court's] in camera review," express confidentiality
justified); KTVY-TV v. United States, 919 F.2d 1465, 1470 (10th Cir. 1990)
(upholding express assurances of confidentiality given interviewees who provided
information regarding postal employee who shot and killed fellow workers);
Birch, 803 F.2d at 1212 (withholding proper when "informant requested and
received express assurances of confidentiality prior to assisting the investiga-
tion"); Jimenez v. FBI, 938 F. Supp. 21, 30 (D.D.C. 1996) (withholding ruled
proper when source who "provided information about possible suppliers or illegal
drugs" was expressly promised confidentiality by DEA); Gomez
v. United States Attorney, No. 93-2530, slip op. at 12 (D.D.C. Apr. 1, 1996) (in-
formation may be withheld pursuant to Exemption 7(D) when symbol-numbered
sources given express promises of confidentiality), appeal voluntarily dismissed,
No. 96-5185 (D.C. Cir. May 12, 1997); Kitchen, No. 93-2035, slip op. at 14-15
(D.D.C. Oct. 11, 1995) (withholding proper when "coded informants and other
cooperating citizens . . . were given express assurances of confidentiality"); Mit-
tleman v. OPM, No. 92-0158, slip op. at 2 & n.2 (D.D.C. Jan. 18, 1995)
(withholding proper when sources given express promise of confidentiality during
OPM's background investigation), aff'd on other grounds per curiam, 76 F.3d
1240 (D.C. Cir. 1996), cert. denied, 117 S. Ct. 975 (1997); Bostic v. FBI, No.
1:94 CV 71, slip op. at 13 (W.D. Mich. Dec. 16, 1994) (withholding proper when
court's in camera inspection of plaintiff's EEO file reveals that source was
expressly promised confidentiality); Cappabianca v. Commissioner, United States
Customs Serv., 847 F. Supp. 1558, 1566 (M.D. Fla. 1994) (explaining that "appli-
cation of Landano to a case where a witness [to an internal investigation] gave
full cooperation only after receiving an express assurance of confidentiality . . .
clearly leads to the conclusion that the witness is a confidential source"); Savada
v. DOD, 755 F. Supp. 6, 8 (D.D.C. 1991) (withholding proper when Defense
Investigative Service "released cover sheets . . . which demonstrate that the
sources . . . desired confidentiality"); Simon v. United States Dep't of Justice, 752
F. Supp. 14, 21 (D.D.C. 1991) (withholding proper when "source explicitly re-
quested that his identity be kept confidential"), aff'd, 980 F.2d 782 (D.C. Cir.
1992).

      See King v. United States Dep't of Justice, 830 F.2d 210, 235 (D.C. Cir.45

1987) (finding express confidentiality when agency shows "documents marked
`confidential informant' at the time of their compilation"); Mavadia, 1996 WL
592742, at *3 (finding that agency's affidavit demonstrates sources given express
assurances of confidentiality as to their identities); Engelking v. DEA, No. 91-
0165, 1997 U.S. Dist. LEXIS 1881, at *5 (D.D.C. Feb. 21, 1997) (finding that
express confidentiality indicated when source not identified and when agency
document marked for restricted dissemination), aff'd per curiam, 119 F.3d 980
(D.C. Cir. 1997); Canning v. United States Dep't of Justice, No. 92-0463, slip op.
at 8 (D.D.C. June 23, 1995) (finding express confidentiality when "documents
themselves reflected that express assurances of confidentiality had been given to

(continued...)
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protection under Exemption 7(D),  but have come to require affidavits44

demonstrating the existence of such an express promise,  sometimes even with45
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the sources"); Plazas-Martinez v. DEA, 891 F. Supp. 1, 4 (D.D.C. 1995) (finding
agency's affidavit established express promise of confidentiality for informant in
drug-trafficking investigation); Butler v. Department of the Air Force, 888 F.
Supp. 174, 181 (D.D.C. 1995) (declaring that express confidentiality exists when
agency attests that "disclosure would violate an express request for confidentiality
by the source of the information"), aff'd per curiam, 116 F.3d 941 (D.C. Cir.
1997) (unpublished table decision); Lesar v. United States Dep't of Justice, No.
92-2216, slip op. at 4 (D.D.C. Mar. 14, 1995) (agency attestation that "[p]lacing
the term `(protect identity)' after the name of the source" to indicate source
expressly promised confidentiality constitutes sufficient showing under
Exemption 7(D)); see also Voinche v. FBI, 940 F. Supp. 323, 331 (D.D.C. 1996)
(agency's affidavit adequately showed
either express or implied assurances of confidentiality for sources), aff'd, No. 96-
5304, 1997 U.S. App. LEXIS 19089 (D.C. Cir. June 19, 1997), petition for cert.
filed, 66 U.S.L.W. 3178 (U.S. Sept. 2, 1997) (No. 97-383); cf. Steinberg v.
United States Dep't of Justice, No. 93-2409, slip op. at 14 (D.D.C. July 14, 1997)
(ordering supplemental affidavit where agency's generalized statement
concerning maintenance of future cooperation of sources insufficient to demon-
strate express assurances of confidentiality).

      See Davin v. United States Dep't of Justice, 60 F.3d 1043, 1062 (3d Cir.46

1995) (stating that "government . . . must produce evidence of its alleged policy
and practice of giving all symbol numbered informants or code name sources
express assurances of confidentiality, evidence that the policy was in force
throughout the [time] spanned by the documents . . . and evidence that the policy
was applied to each of the separate investigations and in each case in which a
document or portion has been withheld") (petition for rehearing en banc pending);
Rosenfeld, 57 F.3d at 81 (determining that FBI affidavits do not demonstrate that
symbol-numbered sources were given express promises of confidentiality).  But
see, e.g., Manna v. United States Dep't of Justice, 51 F.3d 1158, 1167 (3d Cir.)
(finding that express confidentiality exists as to sources "assigned numbers" who
provided information regarding organized crime), cert. denied, 116 S. Ct. 477
(1995); McDonnell, 4 F.3d at 1258 (reasoning that "source was considered so
sensitive that he or she was assigned a symbol source number and was never re-
ferred to by name in the file [leading to the] conclusion that [the information is]
exempt from disclosure under the express language of Exemption 7(D)"); Wick-
line, No. 92-1189, slip op. at 9 (D.D.C. Sept. 30, 1994) (holding sufficient agency
attestation that "permanent source's ongoing relationship with the FBI involves an
`express assurance' that his or her identity will not be disclosed either directly or
indirectly").

      See, e.g., Brant Constr., 778 F.2d at 1263; L&C Marine Transp., 740 F.2d at47

924 n.5; Pope, 599 F.2d at 1386-87; Borton, Inc. v. OSHA, 566 F. Supp. at 1422;
see also Church of Scientology Int'l v. United States Dep't of Justice, 30 F.3d 224,

(continued...)
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regard to symbol-numbered sources.   Several courts have held that the identities46

of persons providing statements in response to routinely given "unsolicited assur-
ances of confidentiality" are protectable under Exemption 7(D) as well.  47
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239 (1st Cir. 1994) (ruling that "investigator's policy of affording confidentiality
in interviews is an adequate basis upon which the government may consider the
information provided . . . confidential"); Providence Journal, 981 F.2d at 555, 565
(finding express promises of confidentiality for 24 individuals based upon IG
regulation); Badalamenti, 899 F. Supp. at 549 (withholding proper when agency
attests that expectation of confidentiality for information about criminal activity
documented by governing body of Interpol by resolutions); Kuffel, 882 F. Supp.
at 1125 (discussing how "ongoing understanding" between local law enforcement
agencies and FBI that information shared about criminal investigation conducted
by local agency would remain confidential alone could support conclusion that
explicit grant of confidentiality existed).  But see Davin, 60 F.3d at 1061 (finding
agency's
"alleged" policy of granting express promises of confidentiality on routine basis
insufficient; agency required to provide "probative evidence" of consistent policy
of expressly granting confidentiality).  

      Compare Van Bourg, Allen, Weinberg & Roger v. NLRB, 751 F.2d 982,48

986 (9th Cir. 1985) (no confidentiality recognized), and Poss v. NLRB, 565 F.2d
654, 658 (10th Cir. 1977) (same), with Irons, 811 F.2d at 687 (confidentiality
recognized); Schmerler, 900 F.2d at 339 (same), and United Techs., 777 F.2d at
95 (same).  

      508 U.S. 165 (1993).  49

      Id. at 174 (clarifying that "`confidential,' as used in Exemption 7(D), refers50

to a degree of confidentiality less than total secrecy").  

      See Parker, 934 F.2d at 381.   51

      See, e.g., United Techs., 777 F.2d at 94 (employee-informant's fear of52

employer retaliation raised expectation of confidentiality); see also Voelker v.
(continued...)
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In the past, there existed a conflict in the case law as to the availability of
Exemption 7(D) protection for sources who were advised that they might be
called to testify if a trial eventually were to take place.   However, in United48

States Department of Justice v. Landano,  the Supreme Court resolved this con-49

flict by holding that "[a] source should be deemed confidential if the source
furnished information with the understanding that the [agency] would not divulge
the communication except to the extent . . . thought necessary for law
enforcement purposes."   (It should be noted that the effect of a source's actual50

testimony upon continued Exemption 7(D) protection presents a distinctly dif-
ferent issue,  which is addressed below together with other issues regarding51

waiver of this exemption.)  

In contrast to the situation involving express confidentiality, a particularly
difficult issue under Exemption 7(D) involves the circumstances under which an
expectation of confidentiality can be shown to have been implied.  An implicit
promise of confidentiality may be discerned from the inherent sensitivity of both
criminal and civil investigations.   Over the years, a number of courts of appeals52
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FBI, 638 F. Supp. 571, 573 (E.D. Mo. 1986) (identifying individuals who
supplied information in FBI background investigation could subject them to "pos-
sible loss of business or social standing, ridicule, harassment, and even bodily
harm") (Privacy Act case).  

      D.C. Circuit:  Parker, 934 F.2d at 378; Dow Jones, 917 F.2d at 576;53

Schmerler, 900 F.2d at 337; Second Circuit:  Donovan v. FBI, 806 F.2d 55, 61
(2d Cir. 1986); Diamond v. FBI, 707 F.2d 75, 78 (2d Cir. 1983); Sixth Circuit: 
Ingle v. Department of Justice, 698 F.2d 259, 269 (6th Cir. 1983); Seventh
Circuit:  Kimberlin v. Department of the Treasury, 774 F.2d 204, 208 (7th Cir.
1985); Miller, 661 F.2d at 627; Eighth Circuit:  Parton, 727 F.2d at
776; Tenth Circuit:  KTVY-TV, 919 F.2d at 1470; Hopkinson, 866 F.2d at 1222-
23; Eleventh Circuit:  Nadler, 955 F.2d at 1486 & n.7.  But see Wiener, 943 F.2d
at 986 (observing that "a claim that confidentiality was impliedly granted . . .
requires the court to engage in a highly contextual, fact-based inquiry"); Lame v.
United States Dep't of Justice, 654 F.2d 917, 928 (3d Cir. 1981) (requiring
"detailed explanations relating to each alleged confidential source" so that court
can determine whether Exemption 7(D) withholding appropriate as to "each
source").

      489 U.S. 749 (1989).54

      See Landano, 508 U.S. at 179-80. 55

      Id. at 167. 56

      See id. at 172 (acknowledging that "precise question before us . . . is how57

the Government can meet its burden of showing that a source provided informa-
tion on an implied assurance of confidentiality"); see Rosenfeld, 57 F.3d at 814
(stating that "Landano did not affect the application of Exemption 7(D) to sources
and information covered by an express assurance of confidentiality").

      Landano, 508 U.S. at 174 (observing that "an exemption so limited that it58

(continued...)
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employed a "presumption" of confidentiality in criminal cases, particularly those
involving the FBI.   Historically, these courts applied a "categorical" approach to53

this aspect of Exemption 7(D), of the type generally approved by the Supreme
Court in United States Department of Justice v. Reporters Committee for
Freedom of the Press,  thereby eliminating the burdensome task for criminal law54

enforcement agencies of proving implied confidentiality on a case-by-case basis. 
In 1993, however, the Supreme Court effectively reversed all of these cases on
this point of evidentiary presumption in Landano.55

At issue in Landano was "whether the Government is entitled to a presump-
tion that all sources supplying information to the Federal Bureau of Investigation
. . . in the course of a criminal investigation are confidential sources."   In56

deciding Landano, the Supreme Court first made it clear that its decision affects
only implied assurances of confidentiality  and that a source need not have an57

expectation of "total secrecy" in order to be deemed a confidential source.  58
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covered only sources who reasonably could expect total anonymity would be, as a
practical matter, no exemption at all"); see Cappabianca, 847 F. Supp. at 1566
(stating that "[t]he Landano Court noted that `confidential' does not necessarily
mean completely secret, but that a statement may still be made in confidence
when the speaker knows it will be shared with limited others"); Butler v. United
States Dep't of Justice, No. 86-2255, 1994 WL 55621, at *6 (D.D.C. Feb. 3,
1994) (holding that "source need not be promised total secrecy . . . for material to
be covered by [Exemption 7(D)]"), appeal voluntarily dismissed, No. 94-5078
(D.C. Cir. Sept. 8, 1994). 

      Landano, 508 U.S. at 174-78; see Rosenfeld, 57 F.3d at 814 (reiterating that59

"presumption of confidentiality [no longer] attaches from the mere fact of an FBI
investigation . . . . [Instead] the confidentiality determination turns on the
circumstances under which the subject provided the requested information.");
Jones, 41 F.3d at 247 (observing that "[Supreme] Court unanimously held that the
government is not entitled to a presumption that all sources supplying information
to the FBI in the course of a criminal investigation are confidential within the
meaning of Exemption 7(D)"); Lesar v. United States Dep't of Justice, No. 92-
2216, slip op. at 10 (D.D.C. Oct. 18, 1993) (stating that "Supreme Court recently
rejected the presumption that all FBI sources should be deemed confidential").

      Landano, 508 U.S. at 179-80; see Quiñon v. FBI, 86 F.3d 1222, 1231 (D.C.60

Cir. 1996) (restating that "[Supreme] Court rejected . . . a broad presumption of
confidentiality in favor of a `particularized approach' that looks to `factors such as
the nature of the crime that was investigated and the source's relation to it' in
order to determine whether a promise of confidentiality may be inferred" (quoting
Landano, 508 U.S. at 179-80)); Steinberg v. United States Dep't of Justice, 23
F.3d 548, 549 (D.C. Cir. 1994) (stating that Landano requires government to
make "more particularized showing" of confidentiality"); LeGrand, No. 94-0300,
slip op. at 10 (applying Landano, "a particularized showing that the information
was provided in confidence must be made"); cf. Computer Prof'ls for Soc.
Responsibility v. United States Secret Serv., 72 F.3d 897, 906 (D.C. Cir. 1996)
(holding that "the manner in which an agency `routinely' handles information is
not sufficient to establish an implied assurance of confidentiality"). 

      Landano, 508 U.S. at 180; see Hale v. United States Dep't of Justice, 9961

F.3d 1025, 1030 (10th Cir. 1996) (explaining that inferences of confidentiality
"should be evaluated on a case-by-case basis"); see also FOIA Update, Sum-
mer/Fall 1993, at 10.
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However, the Court found that it was not Congress' intent to provide for a
"universal" presumption or broad categorical withholding under Exemption
7(D);  rather, it declared, a "more particularized approach" is required.   Under59         60

this newer approach, agencies seeking to invoke Exemption 7(D) must prove
expectations of confidentiality based upon the "circumstances" of each case.61

Such specific showings of confidentiality, the Court indicated, can be made
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      Landano, 508 U.S. at 179. 62

      Id. at 177; see Isley v. Executive Office for United States Attorneys, No. 96-63

0123, slip op. at 8 (D.D.C. Mar. 27, 1997) (finding agency presented sufficient
evidence pertaining to murder investigation to support "generic circumstances" of
implied confidentiality), appeal dismissed, No. 97-5105 (D.C. Cir. Sept. 8, 1997);
Butler v. Department of the Treasury, No. 95-1931, 1997 U.S. Dist. LEXIS 802,
at *10 (D.D.C. Jan. 14, 1997) (emphasizing that monitoring of conversation in
prison setting between cooperating sources and plaintiff "is precisely the situation
contemplated by the `generic' circumstances of confidentiality" in Landano); see
also McNamera v. United States Dep't of Justice, No. P-96-CA-050, 1997 U.S.
Dist. LEXIS 12059, at *52 (W.D. Tex. Aug. 12, 1997) (ruling that major
narcotics conspiracy case involved circumstances that characteristically support
inference of confidentiality); Steinberg, No. 93-2409, slip op. at 15 (D.D.C. July
14, 1997) (finding it reasonable to infer confidentiality under circumstances of
case involving foreign source, drug trafficking, and possible assassination).

      Landano, 508 U.S. at 179.64

      Id. at 179-80 (citing Keys v. United States Dep't of Justice, 830 F.2d 337,65

345-46 (D.C. Cir. 1987) (believing that individuals providing information
regarding possible Communist sympathies, criminal activity, and murder by
foreign operatives would have worried about retaliation); Donovan, 806 F.2d at
60-61 (ruling that individuals providing information about four American church-
women murdered in El Salvador may likely face fear of disclosure); Parton, 727
F.2d at 776-77 (asserting that prison officials providing information regarding
alleged attack on inmate faced "high probability of reprisal"); Nix v. United
States, 572 F.2d 998, 1003-04 (4th Cir. 1978) (finding implicit confidentiality
where guards and prison inmates providing information about guards who
allegedly beat another inmate face risk of reprisal); Miller, 661 F.2d at 628
(determining that individuals providing information about self-proclaimed
litigious subject seeking to enlist them in "anti-government crusades" faced
"strong potential for harassment")).

      508 U.S. at 180; see Hale, 99 F.3d at 1030.66

      See FOIA Update, Summer/Fall 1993, at 10 (emphasizing applicability of67
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on a "generic" basis,  when "certain circumstances characteristically support an62

inference of confidentiality . . . ."   Throughout Landano, the Court stressed two63

"factors" to be applied in deciding whether implicit confidentiality exists:  "the
nature of the crime . . . and the source's relation to it."   It also pointed to five64

lower court rulings in which courts highlighted the potential for harm to the
witnesses involved, as examples of decisions in which courts have correctly
applied these two factors.65

Henceforth, law enforcement agencies seeking to invoke Exemption 7(D)
for "implied confidentiality" sources will have to specifically address both factors
in order to meet Landano's higher evidentiary standard on a case-by-case basis,66

which in practice should result in greater disclosure in many instances.  67
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new standards to "institutional" sources as examples of greater disclosure); see
also FOIA Update, Spring 1994, at 3 (emphasizing stringency of new disclosure
requirements).  

      See, e.g., Quiñon, 86 F.3d at 1232; Davin, 60 F.3d at 1063; Steinberg,68

23 F.3d at 549; Neill v. Department of Justice, No. 93-5292, 1994 WL 88219, at
*1 (D.C. Cir. Mar. 9, 1994); McDonnell, 4 F.3d at 1262; Massey v. FBI, 3 F.3d
620, 623-24 (2d Cir. 1993); Hale v. United States Dep't of Justice, 2 F.3d 1055,
1058 (10th Cir. 1993); Selby v. United States Dep't of Justice, No. 92-56348, slip
op. at 1 (9th Cir. July 26, 1993); Ferguson v. FBI, No. 92-6272, slip op. at 2 (2d
Cir. July 19, 1993); Oliva v. United States Dep't of Justice, 996 F.2d 1475, 1477
(2d Cir. 1993); Lesar, No. 92-2216, slip op. at 12 (D.D.C. Oct. 18, 1993); Cucci,
871 F. Supp. at 513; Manchester v. DEA, 823 F. Supp. 1259, 1262 (E.D. Pa.
1993), aff'd, 40 F.3d 1240 (3d Cir. 1994) (unpublished table decision).

      See Hale, 99 F.3d 1030; Quiñon, 86 F.3d at 1231; Ortiz, 70 F.3d at 733;69

Williams, 69 F.3d at 1159; Davin, 60 F.3d at 1063; Rosenfeld, 57 F.3d at 814;
Jones, 41 F.3d at 247-48; Steinberg, 23 F.3d at 549; Koch v. United States Postal
Serv., No. 93-1487, slip op. at 3 (8th Cir. Oct. 8, 1993); McDonnell, 4 F.3d at
1260; Massey, 3 F.3d at 623; Gomez, No. 93-2530, slip op. at 12 (D.D.C. Apr. 1.
1996); Code v. FBI, No. 95-1892, 1997 WL 150070, at **8-9 (D.D.C. Mar. 26,
1997); Kitchen, No. 93-2382, slip op. at 12 (D.D.C. Mar. 18, 1996); Wickline v.
FBI, 923 F. Supp. 1, 3 (D.D.C. 1996); Steinberg, No. 93-2409, slip op. at 24
(D.D.C. Oct. 31, 1995); Kitchen, No. 93-2035, slip op. at 15 (D.D.C. Oct. 11,
1995); LeGrand, No. 94-0300, slip op. at 11 (S.D.N.Y. July 10, 1995)
(magistrate's recommendation), adopted (S.D.N.Y. Nov. 29, 1995); Linn v.
United States Dep't of Justice, No. 92-1406, 1995 WL 631847, at *34 (D.D.C.
Aug. 22, 1995); Linn, 1995 WL 417810, at *10; Cudzich v. INS, 886 F. Supp.
101, 107 (D.D.C. 1995); Anderson, No. 92-0225, slip op. at 10 (W.D. Pa. May
18, 1994); Putnam, 873 F. Supp. at 716-17; Kuffel, 882 F. Supp. at 1125; Valera
v. DEA, No. 92-0575, slip op. at 5 (M.D. Fla. Sept. 20, 1994) (magistrate's
recommendation), adopted (M.D. Fla. Oct. 19, 1994); Manna v. United States
Dep't of Justice, 832 F. Supp. 866, 876-77 (D.N.J. 1993), aff'd, 51 F.3d 1158 (3d
Cir.), cert. denied, 116 S. Ct. 477 (1995); Manchester, 823 F. Supp. at 1262.  

      See Hale, 99 F.3d at 1033 (finding government's claim of implied confi-70

dentiality lacked particularized justification); Linn, 1995 WL 417810, at **15-16,
(continued...)

- 352 -

In the wake of the Supreme Court's decision in Landano, several courts
remanded this issue for further review or allowed the government the opportunity
to submit supplemental filings in accordance with Landano's evidentiary require-
ments.   A majority of the courts that have addressed the issue under Landano68

thus far have recognized the nature of the crime and the source's relation to it as
the primary factors in determining whether implied confidentiality exists.   In69

this vein, though, a number of courts have found insufficient the government's
attestations as to the circumstances surrounding a claim of implied
confidentiality, instead holding that a more "specific" showing as to the nature of
the crime and the source's relation to it is required under Landano.   For example,70
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32 (determining that agency failed to link document's use to particular documents,
to specify nature of material withheld and to explain why withheld information
could not be segregated); Senate of P.R. v. United States Dep't of Justice, No. 84-
1829, 1993 U.S. Dist. LEXIS 12162, at **35-36 (D.D.C. Aug. 24, 1993)
(charging that government "has not carried its burden [in light of Landano] of
justifying its nondisclosure of the documents, and the documents must be re-
leased"); see also Ajluni v. FBI, No. 94-CV-325, slip op. at 13 (N.D.N.Y. July 13,
1996) (finding agency's statements "unacceptably conclusory" where
circumstances surrounding its receipt of information not described), summary
judgment granted, 947 F. Supp. 599, 606 (N.D.N.Y. 1996) (holding, after in
camera review, that information was provided under implied assurance of
confidentiality).

      Scientology Int'l, 30 F.2d at 234.71

      See, e.g., Hale, 99 F.3d at 1030-33; Ortiz, 70 F.3d at 733-35; Williams, 6972

F.3d at 1159; Rosenfeld, 57 F.3d at 814; Jones, 41 F.3d at 248; Scientology Int'l,
30 F.3d at 239; Bell, No. 93-1485, 1993 U.S. App. LEXIS 27235, at *5; Koch v.
United States Postal Serv., No. 93-1487, slip op. at 3 (8th Cir. Oct. 8, 1993);
Ajluni, 947 F. Supp. at 606; Campbell v. United States Dep't of Justice, No. 89-
3016, 1996 WL 554511, at *9 (D.D.C. Sept. 19, 1996), subsequent decision, No.
89-3016, slip op. at 6 (D.D.C. Aug. 6, 1997) (same for "miscellaneous" file
related to national security investigation); Jimenez, 938 F. Supp. at 30; Kitchen,
No. 93-2382, slip op. at 12 (D.D.C. Mar. 18, 1996); Wickline, 923 F. Supp. at 3;
Perrone v. FBI, 908 F. Supp. 24, 27 (D.D.C. 1995); Steinberg, No. 93-2409, slip
op. at 24 (D.D.C. Oct. 31, 1995); Kitchen, No. 93-2035, slip op. at 15 (D.D.C.
Oct. 11, 1995); Linn, 1995 WL 631847, at *34; Linn, 1995 WL 417810, at *10;
Augarten, 1995 WL 350797, at *2; Cudzich, 886 F. Supp. at 107; Kuffel, 882 F.
Supp. at 1125; Almy, 1995 WL 476255, at *13; Putnam, 873 F. Supp. at 716-17;
Cucci, 871 F. Supp. at 513; Landano, 873 F. Supp. at 887-88; Valera, No. 92-
0575, slip op. at 6 (M.D. Fla. Sept. 20, 1994); Anderson, No. 92-0225, slip op. at
11 (W.D. Pa. May 18, 1994).

      See Hale, 99 F.3d at 1031 (recognizing that nature of crime supports73

inference of confidentiality when "discrete aspects" of it "make it particularly
likely" for source to fear reprisal); Williams, 69 F.3d at 1159 (finding withholding
justified based on "risk of retaliation, harassment and bodily harm"); Koch, No.
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the Court of Appeals for the First Circuit recently held that "[i]t is not enough . . .
for the government simply to state blandly that the source's relationship to the
crime permits an inference of confidentiality.  Rather, the government has an
obligation to spell out that relationship . . . [without] compromising the very
interests it is seeking to protect."   71

Numerous courts have now applied these factors to determine whether
there existed implied confidentiality under Landano.   These courts have uni-72

formly recognized as a key consideration the potential for retaliation against the
source,  and have found that such a possibility for retaliation existed for paid in-73
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93-1487, slip op. at 3 (8th Cir. Oct. 8, 1993) (finding withholding proper as to
whistleblower who reported another employee's threat to bring grenade in to work
because of "nature of alleged threat" and possibility of retaliation); Campbell,
1996 WL 554511, at *9 (approving consideration of sources' fears of retribution);
Butler, 1997 U.S. Dist. LEXIS 802, at *10 (recognizing danger of cooperating
with prison or law enforcement officials); Jimenez, 938 F. Supp. at 29 (finding
withholding of name and identifying information of source proper where plaintiff
had previously harassed and threatened government informants); Gomez, No. 93-
2530, slip op. at 13 (D.D.C. Mar.
18, 1996) (finding withholding justified because drug trafficking is of a "serious
and potentially violent nature"); Kitchen, No. 93-2382, slip op. at 12 (D.D.C.
Mar. 18, 1996) (Exemption 7(D) protection warranted because of threat of per-
sonal harassment or physical danger in investigation of illegal drug activities);
Wickline, 923 F. Supp. at 3 (finding withholding proper based on violent nature
of crime when requester had been convicted of multiple dismemberment mur-
ders); Perrone, 908 F. Supp. at 27 (withholding proper when those interviewed
face fear of retribution or harm based on fact of their cooperation with FBI);
Augarten, 1995 WL 350797, at *2 (withholding justified when release "would
endanger the life of the sources"); Linn, 1995 WL 631847, at *34 (finding with-
holding proper when "persons associated with the investigation and prosecution
were subject to threats of harm when their cooperation was divulged"); Landano,
873 F. Supp. at 888 (stating that "the violent nature of the crime, the potential
involvement of the motorcycle gang, and the broad publication of the murder
persuade the court that an implied assurance of confidentiality is warranted");
Putnam, 873 F. Supp. at 716 (fearing retribution, FBI properly withheld "names
and information provided by relatives and close associates of the victim and the
plaintiff" when former FBI agent pled guilty to first degree manslaughter of an
informant); Valera No. 92-0575, slip op. at 5 (M.D. Fla. Sept. 20, 1994)
(determining that information regarding individual convicted of racketeering/drug
trafficking would "pose a threat of violence to . . . sources if those sources were
revealed"); cf. Computer Prof'ls, 72 F.3d at 906 (holding that agency offered no
evidence that fear of retaliation was "sufficiently widespread" to justify inference
of confidentiality for sources of information and information they provided).  

      See, e.g., Jones, 41 F.3d at 248; Anderson, No. 92-0225, slip op. at 11 (W.D.74

Pa. May 18, 1994); Lesar, No. 92-2216, slip op. at 11 (D.D.C. Oct. 18, 1993).

      See, e.g., Ortiz, 70 F.3d at 733. 75

      See, e.g., Tamayo v. United States Dep't of Justice, 932 F. Supp. 342, 34576

(D.D.C. 1996), summary affirmance granted, 1997 U.S. App. LEXIS 16367 (D.C.
Cir. May 22, 1997); Jones, 41 F.3d at 248; Putnam, 873 F. Supp. at 716. 

      See, e.g., Government Accountability Project, No. 86-3201, slip op. at 9-1077

(D.D.C. June 30, 1993).
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formants,  for anonymous sources,  for symbol-numbered sources,  and also74   75   76

when an employee provided information about an employer.   They have also77

found implied confidentiality in cases involving investigations of organized
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      See, e.g., Wickline, 923 F. Supp. at 3 (organized crime case); Delviscovo v.78

FBI, 903 F. Supp. 1, 3 (D.D.C. 1995) (major racketeering investigation),
summary affirmance granted, No. 95-5388 (D.C. Cir. Jan. 24, 1997); Cudzich,
886 F. Supp. at 107 (suspected alien smuggling ring); Landano, 873 F. Supp. at
888 (possible motorcycle gang-related violence); Anderson, No. 92-0225, slip op.
at 11 (W.D. Pa. May 18, 1994) (gang-related shootings); Manna, 832 F. Supp. at
876 (organized crime activity).  

      See, e.g., Isley, No. 96-0123, slip op. at 8 (D.D.C. Mar. 27, 1997); Wickline,79

923 F. Supp. at 3; Eagle Horse v. FBI, No. 92-2357, slip op. at 1, 5 (D.D.C. July
28, 1995); LeGrand, No. 94-0300, slip op. at 12 (S.D.N.Y. July 10, 1995); Proctor
v. United States Dep't of Justice, No. 88-3340, slip op. at *1 (D.D.C. Aug. 8,
1994); Linn, 1995 WL 417810, at *11; Putnam, 873 F. Supp. at 716; Landano,
873 F. Supp. at 888.

      See, e.g., Bell, 1993 U.S. App. LEXIS 27235, at *5; McNamera, 1997 U.S.80

Dist. LEXIS 12059, at *52; Jimenez, 938 F. Supp. at 29; Gomez, No. 93-2530,
slip op. at 12-13 (D.D.C. Apr. 1, 1996); Kitchen, No. 93-2382, slip op. at 12
(D.D.C. Mar. 18, 1996); Perrone, 908 F. Supp. at 27; Kitchen, No. 93-2035, slip
op. at 7, 16 (D.D.C. Oct. 11, 1995); Delviscovo, 903 F. Supp. at 3; Badalamenti,
899 F. Supp. at 549; Linn, 1995 WL 417810, at *11; Valera, No. 92-0575, slip
op. at 5, (M.D. Fla. Sept. 20, 1994); Kennedy, 1994 U.S. Dist. LEXIS 2275, at
*2.  

      See, e.g., Perrone, 908 F. Supp. at 27; Delviscovo, 903 F. Supp. at 3.81

      See Perrone, 908 F. Supp. at 27.82

      See, e.g., Ajluni, 947 F. Supp. at 602, 606; Steinberg, No. 93-2409, slip op.83

at 24 (D.D.C. Oct. 31, 1995).

      See Campbell, 1996 WL 554511, at *9 (finding implied confidential84

relationship established "given the customary trust" that exists for relaying
information between nonfederal and foreign law enforcement agencies and FBI).  

      See Delviscovo, 903 F. Supp. at 3.85

      See id.86

      See Campbell, 1996 WL 554511, at *9.87

      See Engelking v. DEA, 1997 U.S. Dist. LEXIS 1881, at *6 (finding implied88

confidentiality and observing that plea bargains frequently are only way to obtain
information about other suspected criminals).
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crime,  murder,  drug trafficking,  extortion,  illegal possession of firearms,78 79  80 81    82

domestic terrorism,  national security,  loan sharking and gambling,  and83  84    85

interstate transportation of stolen property.   Likewise, implied confidentiality86

has been found where former members of targeted organizations disclose self-
incriminating information  and where sources provide information as a result of87

plea-bargains.88
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      See Shaw, 749 F.2d at 63-65 (articulating standard for determining if law89

enforcement undertaking satisfies "criminal investigation" threshold); see also
Pray v. Department of Justice, No. 95-5383, 1996 WL 734142, at *1 (D.C. Cir.
Nov. 20, 1996) (per curiam) (upholding agency's use of Exemption 7(D) for
source information); Ferguson, 957 F.2d at 1069 (finding FBI's withholding of
publicly circulated material provided to it by confidential source proper); Reiter
v. DEA, No. 96-0378, 1997 WL 470108, at *6 (D.D.C. Aug. 13, 1997) (holding
all source-supplied information protected when source is confidential); Kuffel,
882 F. Supp. at 1126 ("qualifying criminal investigation" exists when "FBI
gather[s] information on criminals who violated specific state crimes for the
purpose of using the information as possible leads in investigations of robberies
and burglaries that could be in violation of federal law"); Meeropol v. Smith, No.
75-1121, slip op. at 76-78 (D.D.C. Feb. 29, 1984) (protecting information
obtained during intelligence investigations), aff'd in part & remanded in part sub
nom. Meeropol v. Meese, 790 F.2d 942 (D.C. Cir. 1986). 

      Keys, 830 F.2d at 343. 90

      See Ortiz, 70 F.3d at 732 (ruling that Exemption 7(D) properly applied when91

"HHS's Office of Inspector General . . . use[d anonymous] letter to launch a
criminal investigation"); Providence Journal, 981 F.2d at 563 n.13 (deeming
Inspectors General same as criminal law enforcement authorities); Brant Constr.,
778 F.2d at 1265 (recognizing "substantial similarities between the activities of
the FBI and the OIGs").

      See Harvey v. United States Dep't of Justice, 747 F. Supp. 29, 38 (D.D.C.92

1990).  

      See Cleveland, No. 1:87-2384, slip op. at 12 n.3 (N.D. Ohio Apr. 22, 1992)93

(holding that Exemption 7(D) "clearly applies to information obtained from
confidential sources in all investigations, both civil and criminal"); Dayo v. INS,
No. C-2-83-1422, slip op. at 5-6 (S.D. Ohio Dec. 31, 1985).  
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The second clause of Exemption 7(D) broadly protects all information fur-
nished to law enforcement authorities by confidential sources in the course of
criminal or lawful national security intelligence investigations.   Thus, the stat-89

utory requirement of an "investigation," while no longer a component of Exemp-
tion 7's threshold language, remains "a predicate of exemption under the second
clause of paragraph (D)."   For the purposes of this clause, criminal law en-90

forcement authorities include federal agency inspectors general.   91

In an interesting elaboration on the definition of a "criminal investigation,"
courts have recognized that information originally compiled by local law
enforcement authorities in conjunction with a nonfederal criminal investigation
fully retains its criminal investigatory character when subsequently obtained by
federal authorities,  even if received solely for use in a federal civil enforcement92

proceeding.   In addition, protection for source-provided information has been93

extended to information supplied to federal officials by state or local enforcement
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      See Hopkinson, 866 F.2d at 1222 (protecting state law enforcement agency's94

request for FBI laboratory evaluation of evidence submitted by state
agency and results of FBI's analysis); Gordon, 790 F. Supp. at 377-78 (empha-
sizing that "when a state law enforcement agency sends material to an FBI lab for
testing, confidentiality is `inherently implicit'[;] . . . all information from another
agency must be protected to provide the confidence necessary to law enforcement
cooperation"); Rojem v. United States Dep't of Justice, 775 F. Supp. 6, 12
(D.D.C. 1991) (finding that disclosure of file "would unduly discourage" states
from enlisting FBI's assistance), appeal dismissed for failure to timely file, No.
92-5088 (D.C. Cir. Nov. 4, 1992); Payne v. United States Dep't of Justice, 722 F.
Supp. 229, 231 (E.D. Pa. 1989) (stating that "requirement is met . . . [when] the
documents sought are FBI laboratory and fingerprint examinations of evidence
collected by local law enforcement agencies"), aff'd, 904 F.2d 695 (3d Cir. 1990)
(unpublished table decision).

      See Parker, 934 F.2d at 375; Shaw, 749 F.2d at 61-62; Radowich, 658 F.2d95

at 964; Duffin v. Carlson, 636 F.2d 709, 712 (D.C. Cir. 1980); Simon, 752 F.
Supp. at 22; see also FOIA Update, Summer/Fall 1993, at 10 (pointing out
breadth of this coverage, together with corresponding potential for discretionary
disclosure).  See generally FOIA Update, Spring 1994, at 3 (discussing ap-
plication of "foreseeable harm" standard to Exemption 7(D)).

      See, e.g., Ferguson, 957 F.2d at 1068 (holding that subsequent disclosure of96

source's identity or some of information provided by source does not require "full
disclosure of information provided by such a source"); Shafmaster Fishing Co. v.
United States, 814 F. Supp. 182, 185 (D.N.H. 1993) (ruling that source's identity
or information provided need not be "secret" to justify withholding); Church of
Scientology, 816 F. Supp. at 1161 (declaring it "irrelevant that the identity of the
confidential source is known"); see also Cleary v. FBI, 811 F.2d 421, 423 (8th
Cir. 1987); Shaw, 749 F.2d at 62; Radowich, 658 F.2d at 964; Lesar, 636 F.2d at
491.

      See, e.g., Jones, 41 F.3d at 249 (explaining that Exemption 7(D) "focuses on97

the source's intent, not the world's knowledge"); Radowich, 658 F.2d at 960
(advancing that Exemption 7(D) applies even when "identities of confidential
sources were known"); see also L&C Marine Transp., 740 F.2d at 923, 925
(noting that fact that employee-witnesses could be matched to their statements
does not diminish Exemption 7(D) protection); Keeney v. FBI, 630 F.2d 114, 119
n.2 (2d Cir. 1980) (ruling that Exemption 7(D) applies to "local law enforcement
agencies [that] have now been identified"); Crooker, 1995 U.S. Dist. LEXIS
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authorities seeking assistance in pursuing a nonfederal investigation.  94

Under the case law, the confidential source information that falls within the
broad coverage of this second clause of Exemption 7(D) need not necessarily be
source-identifying.   Thus, under the second clause of Exemption 7(D), courts95

have permitted the withholding of confidential information even after the source's
identity has been officially divulged or acknowledged,  or when the requester96

knows the source's identity.   Similarly, information provided by an anonymous97
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7031, at *15 (stating that "an agency may withhold confidential information even
if the requester or the public know[s] the source's identity"); Wickline, No. 92-
1189, slip op. at 10 n.8 (D.D.C. Sept. 30, 1994) (reiterating that "confidentiality is
not waived or revoked when a [requester] already knows
the protected names"); Shafmaster Fishing Co., 814 F. Supp. at 185 (stating that
source's identity need not be secret to justify withholding information under
Exemption 7(D)); Sanders, 1992 WL 97785, at *4 (holding that fact that requester
knows identity of source does not eviscerate Exemption 7(D) protection).  

      See Ortiz, 70 F.3d at 735 (extending confidentiality to anonymous hotline98

communications "reflects a common sense judgment" given the importance of
encouraging public cooperation in combatting fraud); Providence Journal, 981
F.2d at 565-67 (extending confidentiality to unsolicited anonymous letters re-
garding investigation against officers in Rhode Island Army National Guard);
Mitchell v. Ralston, No. 81-4478, slip op. at 2 (S.D. Ill. Oct. 14, 1982) (ruling
that anonymity of source does not negate confidentiality).

      See Spannaus, No. 92-0372, slip op. at 15 (D.D.C. June 20, 1995) (de-99

termining that "plaintiff asserting a claim of prior disclosure must designate
specific information in the public domain that duplicates what is being with-
held"); Kirk v. United States Dep't of Justice, 704 F. Supp. 288, 293 (D.D.C.
1989); see also L&C Marine Transp., 740 F.2d at 925.  

      See Irons, 880 F.2d at 1450-51.  100

      See id. at 1449; see also, e.g., Ortiz, 70 F.3d at 732 (reiterating that "Ex-101

emption 7(D) is meant to . . . `encourage cooperation with law enforcement
agencies by enabling the agencies to keep their informants' identities confidenti-
al'" (quoting United Techs., 777 F.2d at 94)); Kennedy, 1994 U.S. Dist. LEXIS
2275, at **14-15 (stating that release of information would "jeopardize [agency's]
ability to conduct future law enforcement operations premised upon promises of
confidentiality"); Duffin, 636 F.2d at 712-13 (reiterating Congress' belief that

(continued...)
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source is eligible for protection.   Moreover, even when source-provided infor-98

mation has been revealed and the identities of some of the confidential sources
independently divulged, Exemption 7(D) can protect against the matching of wit-
nesses' names with the specific information that they supplied.     99

Because the phrase "confidential information furnished only by the confi-
dential source" sometimes caused confusion in the past, the 1986 FOIA amend-
ments unequivocally clarified the congressional intent by deleting the word "con-
fidential" as a modifier of "information" and omitting the word "only" from this
formulation.  Even prior to that legislative change, courts regularly employed this
portion of Exemption 7(D) to protect all information provided by a confidential
source, both because such withholdings were anticipated by the language and
legislative history of the statute,  and in recognition of the fact that disclosure of100

any of this material would jeopardize the system of confidentiality that ensures a
free flow of information from sources to investigatory agencies.   Now,101
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     (...continued)101

disclosure of confidential information would discourage cooperation from
sources); Biase, No. 93-2521, slip op. at 11 n.14 (D.N.J. Dec. 10, 1993) (stating
that the "goal of Exemption 7(D) [is] to protect the ability of law enforcement
agencies to obtain the cooperation of persons having relevant information");
Church of Scientology, 816 F. Supp. at 1161 (explaining that Exemption 7(D)
was enacted "to ensure that the FOIA did not impair federal law enforcement
agencies' ability to gather information"); Dayton Newspapers, Inc. v. FBI, No. C-
3-85-815, slip op. at 13 (S.D. Ohio Feb. 9, 1993) (noting that "purpose of Ex-
emption 7(D) is to ensure that the FOIA did not impair the ability of federal law
enforcement agencies to gather information, thus to ensure that information
continued to flow to those agencies"); Shafmaster Fishing, 814 F. Supp. at 185
(stating that object of Exemption 7(D) "`not simply to protect the source, but also
to protect the flow of information to the law enforcement agency'" (citing Irons,
880 F.2d at 1449, 1453)). 

      See, e.g., Irons, 880 F.2d at 1448.  102

      Parker, 934 F.2d at 380; see Irons, 880 F.2d at 1455-56 (citing Reporters103

Comm., 489 U.S. at 779). 

      Parker, 934 F.2d at 378 (quoting Dow Jones & Co. v. Department of104

Justice, 908 F.2d 1006, 1011 (D.C. Cir.), superseded, 917 F.2d 571 (D.C. Cir.
1990)).

      See Shaw, 749 F.2d at 62 (holding that "[d]isclosure of one piece of105

information received from a particular party--and even the disclosure of that party
as its source--does not prevent that party from being a `confidential source' for
other purposes"); Brant Constr., 778 F.2d at 1265 n.8 (ruling that "subsequent dis-
closure of the information, either partially or completely, does not affect its

(continued...)
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however, courts need look no further than the Act's literal language to see that all
source-provided information is covered in criminal and national security in-
vestigations.     102

Once courts determine the existence of confidentiality under Exemption
7(D), they are reluctant to find a subsequent waiver of the exemption's protec-
tions.  This restraint stems both from the potentially adverse repercussions that
may result from additional disclosures and from a recognition that any "judicial
effort[] to create a `waiver' exception" to exemption 7(D)'s language runs afoul of
the statute's intent to provide "workable rules."   It therefore has been observed103

that a waiver of Exemption 7(D)'s protections should be recognized only upon
"`absolutely solid evidence showing that the source of an FBI interview in a law
enforcement investigation has manifested complete disregard for confident-
iality.'"  104

Thus, even authorized or official disclosure of some information provided
by a confidential source in no way opens the door to disclosure of any of the other
information the source has provided.   In this vein, it is now well es105
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     (...continued)105

exempt status under 7(D)"); Johnson v. Department of Justice, 758 F. Supp. 2, 5
(D.D.C. 1991) (stating that fact that someone made public statement concerning
incident "does not constitute a waiver of the Bureau's confidential file"; press
account may be erroneous, false, or "more likely," incomplete). 

      See, e.g., Jones, 41 F.3d at 249 (holding that Exemption 7(D) "provides for106

nondisclosure of all sources who provided information with an understanding of
confidentiality, not for protection of only those sources whose identity remains a
secret at the time of future FOIA litigation [because they do not testify]"); Davis
v. United States Dep't of Justice, 968 F.2d 1276, 1281 (D.C. Cir. 1992)
(concluding that informant's testimony in open court did not "`waive the [govern-
ment's] right to invoke Exemption 7(D)'" (quoting Parker, 934 F.2d at 379-80));
Ferguson, 957 F.2d at 1068 (affirming that local law enforcement officer does not
lose status as confidential source by testifying in court); Parker, 934 F.2d at 379-
81 (stating that "government agency is not required to disclose the identity of a
confidential source or information conveyed to the agency in confidence in a
criminal investigation notwithstanding the possibility that the informant may have
testified at a public trial"); Irons, 880 F.2d at 1454 (recognizing that "[t]here is no
reason grounded in fairness for requiring a source who disclosed information
during testimony to reveal, against his will (or to have the FBI reveal for him),
information that he did not disclose in public"); Kimberlin, 774 F.2d at 209
(determining that "disclosure [prior to or at trial] of information given in
confidence does not render non-confidential any of the information originally
provided"); Scherer v. Kelley, 584 F.2d 170, 176 n.7 (7th Cir. 1978); Reiter, 1997
WL 470108, at *7 (finding continued protection for "publicly identified"
informants and information supplied by informants); Foster v. United States Dep't
of Justice, 933 F. Supp. 687, 693 (E.D. Mich. 1996) (finding Exemption 7(D)
"not waived even if the source has testified in court or the information provided
by the source has otherwise been made public"); Guerrero, No. 93-2006, slip op.
at 10 (D. Ariz. Feb. 21, 1996) (ruling that "full disclosure of information provided
by a confidential informant is not required simply because the confidential source
testified in court"); Plazas-Martinez, 891 F. Supp. at 4 (explaining that Exemption
7(D) applies to information given by informant who was confidential "even if the
informant later testifies at trial"); Crooker, 1995 U.S. Dist. LEXIS 7031, at *15
(holding that "even if a confidential source testifies in court against the requester"
source does not lose his confidentiality); Wickline, No. 92-1189, slip op. at 10 n.8
(D.D.C. Sept. 30, 1994) (clarifying that confidentiality not waived when source
testified in public trial; "FBI simply must disclose the `exact information' about
which the source testified"); Proctor, No. 88-3340, slip op. at 1 (D.D.C. Aug. 8,
1994) (withholding proper when "individuals . . . testified or were listed as
possible witnesses"); Johnson, 1990 U.S. Dist. LEXIS 18358, at *8-9 (rejecting
waiver notwithstanding fact that individuals were called as plaintiff's witnesses at
prison disciplinary hearing and testified in plaintiff's presence).
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tablished that source-provided information remains protected even when some of
it has been the subject of testimony in open court.   Moreover, in order to dem-106

onstrate a waiver by disclosure through authorized channels, the requester must
demonstrate both that "`the exact information given to the [law enforcement
authority] has already become public, and the fact that the informant gave the
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      Parker, 934 F.2d at 378; Dow Jones, 917 F.2d at 577; see also Davis, 968107

F.2d at 1280 (holding that government entitled to withhold tapes obtained through
informant's assistance "unless it is specifically shown that those tapes, or portions
of them, were played during the informant's testimony"); cf. Hale
v. United States Dep't of Justice, No. 89-1175, slip op. at 6 (W.D. Okla. Jan. 17,
1995) (stating that "individuals who testified in court could not be expected to
have their identities or the topic of their testimony withheld"), rev'd in part on
other grounds, 99 F.3d 1025 (10th Cir. 1996).

      Schmerler, 900 F.2d at 339 (reasoning that testimony by source does not108

automatically waive confidentiality because source may be able "to camouflage
his true role notwithstanding his court appearance" (quoting Irons, 811 F.2d at
687)); see also Parker, 934 F.2d at 381.  

      See Gula, 699 F. Supp. at 960.  109

      See United Techs., 777 F.2d at 95-96; see also FOIA Update, Spring 1983,110

at 6.

      Donohue v. United States Dep't of Justice, No. 84-3451, 1987 U.S. Dist.111

LEXIS 15185, at *14 (D.D.C. Dec. 23, 1987).  

      See Nishnic v. United States Dep't of Justice, 671 F. Supp. 776, 812112

(D.D.C. 1987).  

      See Glick v. Department of Justice, No. 89-3279, 1991 WL 118263, at *4113

(continued...)
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same information to the [law enforcement authority] is also public.'"   Con-107

sequently, one court has found that the government is not required even to "con-
firm or deny that persons who testify at trial are also confidential informants."108

The lengths to which it is proper to go when necessary to safeguard
informant identification through informant-provided information are illustrated by
one decision holding that letters shown to a suspect for the purpose of prompting
a confession were properly denied to the suspect under the FOIA--even though
the suspect was the very author of the letters which, in turn, had been provided to
authorities by a third party.   Similarly, the release of informant-related material109

to a party aligned with an agency in an administrative proceeding in no way
diminishes the government's ability to invoke Exemption 7(D) in response to a
subsequent request by a nonallied party.   Logically, this principle should be110

extended to encompass parties aligned with the government in actual litigation as
well.  

Nor is the protection of Exemption 7(D) forfeited by "court-ordered and
court-supervised" disclosure to an opponent in civil discovery.   Although it had111

previously been held that when the government fails to object in any way to such
discovery and then consciously and deliberately puts confidential source informa-
tion into the public record a waiver of the exemption will be found to have oc-
curred,  more recent Exemption 7(D) decisions have undermined such a conclu-112

sion.   However, "if the exact information given to the [law enforcement113
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(D.D.C. June 20, 1991); see also Parker, 934 F.2d at 380 (opining that judicial
efforts to create "waiver" exception run contrary to statute's intent to provide
workable rules).  
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agency] has already become public, and the fact that the informant gave the same
information to the [agency] is also public, there would be no
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      Dow Jones, 917 F.2d at 577.114

      L&C Marine Transp., 740 F.2d at 925 (citing Radowich, 658 F.2d at 960);115

see, e.g., Lesar, 636 F.2d at 491 (finding that no waiver of confidentiality occurs
when confidential information finds its way into public domain); Keeney, 630
F.2d at 119 n.2 (declaring that Exemption 7(D) continues to protect confidential
sources even after their identification).

      Borton, 566 F. Supp. at 1422; see, e.g., Doe, 790 F. Supp. at 21-22116

(clarifying that "the FBI is not required to try to persuade people to change their
minds"; any such requirement "would undermine the Bureau's effectiveness").  

      Irons, 880 F.2d at 1453; see, e.g., Koch v. United States Postal Serv., No.117

92-0233, slip op. at 12 (W.D. Mo. Dec. 17, 1992) (stating that individuals would
be less likely to come forward with information in future investigations if
informant's identity were disclosed), aff'd, 7 F.3d 1042 (8th Cir. 1993) (unpub-
lished table decision).

      Irons, 880 F.2d at 1452; Guerrero, No. 93-2006, slip op. at 10 (D. Ariz.118

Feb. 21, 1996) (holding that "full disclosure of information provided by
confidential informant . . . not required simply because" informant made "public
statements"); Spurlock v. FBI, No. 91-5602, slip op. at 2 (C.D. Cal. Nov. 29,
1993) (asserting that "fact that [source] had any sense of braggadocio in his
telling the world he had talked to the FBI cannot vitiate the protections of the
exemption and the nature of his statements to the FBI as confidential"), rev'd on
other grounds, 69 F.3d 1010 (9th Cir. 1995).  But see Providence Journal, 981
F.2d at 567 n.16 (holding that express waiver of confidentiality by source vitiates
Exemption 7(D) protection). 

      See Ortiz, 70 F.3d at 733 (ruling that "the status of the investigation is . . .119

immaterial to the application of the exemption"); KTVY-TV, 919 F.2d at 1470-
71; Akron Standard Div. of Eagle-Picher Indus. v. Donovan, 780 F.2d
568, 573 (6th Cir. 1986); Foster, 933 F. Supp. at 693 (observing that Exemption
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grounds to withhold."114

Obviously, if no waiver of Exemption 7(D) results from authorized release
of relevant information, "[t]he per se limitation on disclosure under 7(D) does not
disappear if the identity of the confidential source becomes known through other
means."   It should be observed that in the unusual situation in which an agency115

elects to publicly disclose source-identifying or source-provided information as
necessary in furtherance of an important agency function, it "has no duty to seek
the witness's permission to waive his confidential status under the Act."   Con-116

versely, because Exemption 7(D) "mainly seeks to protect law enforcement
agencies in their efforts to find future sources,"  "`waiver' by `sources' will not117

automatically prove sufficient to release the [source-provided] information."   118

Under the case law, Exemption 7(D)'s protection for sources and the infor-
mation they have provided is in no way diminished by the fact that an in-
vestigation has been closed.   Indeed, because of the vital role that Exemp119
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     (...continued)119

7(D) "may be claimed even when an investigation generating records containing
information concerning a confidential source has been closed"); Almy, 1995 WL
476255, at *13 (stating that Exemption 7(D)'s protection "not diminished" by fact
that investigation has been closed); Church of Scientology, 816 F. Supp. at 1161
(holding that source identity and information provided "remains confidential . . .
after the investigation is concluded"); Soto, No. 90-1816, slip op. at 7 (D.D.C.
Apr. 13, 1992) (ruling that "[i]t is of no consequence that these sources provided
information relating to a criminal investigation which has since been complet-
ed"); Gale, 141 F.R.D. at 98 (protecting statements made even "while no
investigation is pending" under Exemption 7(D)).

      See, e.g., Schmerler, 900 F.2d at 336 (indicating that Exemption 7(D) "con-120

tains no sunset provision"); Keys, 830 F.2d at 346 (stating that "`Congress has not
established a time limitation for exemption (7)(D) and it would be both imprac-
tical and inappropriate for the Court to do so.'" (quoting Keys v. Department of
Justice, No. 85-2588, slip op. at 9 (D.D.C. May 12, 1986))); King, 830 F.2d at
212-13, 236 (protecting interviews conducted in 1941 and 1952); Irons, 811 F.2d
at 689 (applying Exemption 7(D) protection to information regarding 1948-1956
Smith Act trials); Brant Constr., 778 F.2d at 1265 n.8 (enunciating that "policy of
7(D) [is] to protect future sources of information[;]" passage of time "does not
alter status" of source-provided information); Diamond, 707 F.2d at 76-77 (pro-
tecting McCarthy-era documents); Reiter, 1997 WL 470108, at *7 (reiterating
that Exemption 7(D) source remains confidential "indefinitely"); Fitzgibbon, 747
F. Supp. at 60 (protecting information regarding alleged 1961 plot against Pres-
ident Kennedy by Trujillo regime in Dominican Republic); Abrams v. FBI, 511 F.
Supp. 758, 762-63 (N.D. Ill. 1981) (protecting 27-year-old documents).  

      See, e.g., McDonnell, 4 F.3d at 1258 (whether source is "deceased does not121

extend to the information withheld pursuant to Exemption 7(D)"); Schmerler, 900
F.2d at 336 ("that the sources may have died is of no moment to the analysis");
Kiraly, 728 F.2d at 279 (protection of information provided by deceased source
who also testified at trial); Cohen v. Smith, No. 81-5365, slip op. at 4 (9th Cir.
Mar. 25, 1983); see also FOIA Update, Summer 1983, at 5; cf. Allen v. DOD,
658 F. Supp. 15, 20 (D.D.C. 1986) (protection of deceased intelligence sources
under Exemption 1).  But see Dayton Newspapers, No. 3-85-815, slip op. at 3-4
(S.D. Ohio Feb. 9, 1993) (ruling that FBI should release name of deceased law
enforcement officer because it is not "inherently private information about a
person").  
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tion 7(D) plays in promoting effective law enforcement, courts have regularly
recognized that its protections cannot be lost through the mere passage of time.  120

Additionally, unlike with Exemption 7(C), the safeguards of Exemption 7(D)
remain wholly undiminished by the death of the source.121

Perhaps because Exemption 7(D) has been traditionally afforded such a
broad construction by the courts, few opinions since the passage of the FOIA
Reform Act have hinged on its specific revisions.  It is evident, however, that the
Act's relaxation of Exemption 7(D)'s harm standard, in conjunction with the other
legislative amendments to it, strives to ensure that the utmost protections possible



EXEMPTION 7(E)

      See Attorney General's 1986 Amendments Memorandum at 13.  122

      Sluby v. United States Dep't of Justice, No. 86-1503, 1987 WL 10509, at123

*2-3 (D.D.C. Apr. 30, 1987) ("`robust' reading of [E]xemption 7(D) is supported
by . . . Congressional events"); Randle v. Commissioner, 866 F. Supp. 1080, 1085
(N.D. Ill. 1994) (although most exemptions construed narrowly, confidential
source exemption applied "`robustly'"); accord Irons, 811 F.2d at 687-89 (post-
amendment decision extending Exemption 7(D) protection to sources who
received only conditional assurances of confidentiality).

      See FOIA Update, Spring 1994, at 3; FOIA Update, Summer/Fall 1993, at124

10; see also FOIA Update, Fall 1994, at 7 (citing examples of discretionary
disclosure of Exemption 7(D) information upon application of "foreseeable harm"
standard); accord Attorney General Reno's FOIA Memorandum, reprinted in
FOIA Update, Summer/Fall 1993, at 4-5; FOIA Update, Spring 1997, at 1.

      5 U.S.C. § 552(b)(7)(E) (1994), as amended by Electronic Freedom of1

Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997). 

      Id.2

      See Coleman v. FBI, No. 89-2773, slip op. at 25 (D.D.C. Dec. 10,3

1991), summary affirmance granted, No. 92-5040 (D.C. Cir. Dec. 4, 1992).     
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will continue to be afforded to confidential sources.   All federal agencies122

maintaining law enforcement information should apply the strengthened
Exemption 7(D) where necessary to provide adequate source protection,  but at123

the same time apply the "foreseeable harm" standard and make discretionary
disclosures of information falling within the exemption's broad coverage
whenever it is possible to do so without harm to the confidential source in-
volved.124

EXEMPTION 7(E)

Exemption 7(E) affords protection to all law enforcement information
which "would disclose techniques and procedures for law enforcement investiga-
tions or prosecutions, or would disclose guidelines for law enforcement inves-
tigations or prosecutions if such disclosure could reasonably be expected to risk
circumvention of the law."   This exemption contains two distinct protective1

clauses.  

The first clause of Exemption 7(E) permits the withholding of "records or
information compiled for law enforcement purposes . . . [which] would disclose
techniques and procedures for law enforcement investigations or prosecutions."  2

This clause is phrased in such a way that it does not require a showing of any
particular determination of harm--or risk of circumvention of law--that would be
caused by disclosure of the records or information within its coverage.   Rather, it3
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      See Attorney General's Memorandum on the 1986 Amendments to the4

Freedom of Information Act 16 n.27 (Dec. 1987) [hereinafter Attorney General's
1986 Amendments Memorandum]; see, e.g., American Civil Liberties Union
Found. v. United States Dep't of Justice, 833 F. Supp. 399, 407 (S.D.N.Y. 1993)
(The first clause of Exemption 7(E) does not "necessarily require an
individualized showing for each document."); Fisher v. United States Dep't of
Justice, 772 F. Supp. 7, 12 n.9 (D.D.C. 1991), aff'd, 968 F.2d 92 (1992)
(unpublished table decision); see also FOIA Update, Spring 1994, at 3 (distin-
guishing between Exemption 7(E)'s two clauses).

      See Attorney General's 1986 Amendments Memorandum at 16 n.27 (citing5

S. Rep. No. 98-221, at 25 (1983) (citing, in turn, H.R. Rep. No. 93-180, at 12
(1974), reprinted in 1974 U.S.C.C.A.N. 6267)); see also Campbell v. United
States Dep't of Justice, No. 89-cv-3016, slip op. at 6 (D.D.C. Aug. 6, 1997)
(declaring that Exemption 7(E) applies to "obscure or secret techniques");
Albuquerque Publ'g Co. v. United States Dep't of Justice, 726 F. Supp. 851, 858
(D. Ariz. 1989) (agencies "should avoid burdening the Court with techniques
commonly described in movies, popular novels, stories or magazines or
television"); cf. Don Ray Drive-A-Way Co. v. Skinner, 785 F. Supp. 198, 200
(D.D.C. 1992) (computer algorithm used by Department of Transportation to
determine safety rating of motor carriers "does not simply involve investigative
techniques or procedures" because it has same status as regulations or agency
law).

      Dunaway v. Webster, 519 F. Supp. 1059, 1082-83 (N.D. Cal. 1981).6

      Ferguson v. Kelley, 448 F. Supp. 919, 926 (N.D. Ill. 1977), reconsideration7

granted & denied in part, 455 F. Supp. 324 (N.D. Ill. 1978).

      See Rosenfeld v. United States Dep't of Justice, 57 F.3d 803, 815 (9th Cir.8

1995), petition for cert. dismissed, 116 S. Ct. 833 (1996); see also Struth v. FBI,
673 F. Supp. 949, 970 (E.D. Wis. 1987) (dismissing pretext as merely "garden
variety ruse or misrepresentation").  But see Nolan v. United States Dep't of
Justice, No. 89-A-2035, 1991 WL 36547, at *8 (D. Colo. Mar. 18, 1991)
(concluding that disclosure of information surrounding pretext phone call may
harm ongoing investigations), aff'd on other grounds, 973 F.2d 843 (10th Cir.
1992). 

      National Org. for the Reform of Marihuana Laws v. DEA, No. 80-1339, slip9

op. at 8 (D.D.C. June 24, 1981).  
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is designed to provide "categorical" protection of the information so described.  4

Notwithstanding the broad scope of Exemption 7(E)'s protection, in order
for the exemption to apply the technique or procedure at issue must not be already
well known to the public.   Accordingly, techniques such as "mail covers" and the5

"use of post office boxes,"  "`security flashes' or the tagging of fingerprints,"6       7

pretext telephone calls,  and "documentation appropriate for seeking search war-8

rants before launching raiding parties" that was included in court records  have9

been denied protection under Exemption 7(E) when courts have found them to be
generally known to the public.
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      Wickline v. FBI, No. 92-1189, 1994 WL 549756, at *5 (D.D.C. Sept. 30,10

1994) (quoting Parker v. United States Dep't of Justice, No. 88-0760, slip op. at 8
(D.D.C. Feb. 28, 1990), aff'd in pertinent part, No. 90-5070 (D.C. Cir. June 28,
1990)); see, e.g., Delviscovo v. FBI, 903 F. Supp. 1, 3 (D.D.C. 1995) (declaring
withholding of FBI accomplishment report (containing information on use and
effectiveness of investigative techniques) to be "well established" and "proper"),
summary affirmance granted, No. 95-5388 (D.C. Cir. Jan. 24, 1997); Buffalo
Evening News, Inc. v. United States Border Patrol, 791 F. Supp. 386, 392 n.5,
393 n.6 (W.D.N.Y. 1992) (accepting that Exemption 7(E) correctly protects fact
of whether alien's name is listed in INS Lookout Book); Wagner v. FBI, No. 90-
1314, slip op. at 5 (D.D.C. June 4, 1991) (finding that exemption protects detailed
surveillance and undercover investigative methods and techniques), summary af-
firmance granted, No. 91-5220 (D.C. Cir. Aug. 3, 1992); McCoy v. Moschella,
No. 89-2155, slip op. at 9-10 (D.D.C. Sept. 30, 1991) (approving invocation of
Exemption 7(E) for categorization of similar bank robberies for purposes of sub-
ject identification); see also Biase v. Office of Thrift Supervision, No. 93-2521,
slip op. at 12 (D.N.J. Dec. 16, 1993) ("investigative techniques and procedures
that are either not commonly known to the public, or if publicly known, their
disclosure could lessen their effectiveness"); cf. Davin v. United States Dep't of
Justice, 60 F.3d 1043, 1064 (3d Cir. 1995) (remanding for further evidence to
support nondisclosure of techniques used in recruiting informants during 1930's). 
But see Campbell, No. 89-cv-3016, slip op. at 7 (D.D.C. Aug. 6, 1997) (refusing
to approve nondisclosure of particular circumstances surrounding use of "basic"
techniques). 

      PHE, Inc. v. United States Dep't of Justice, No. 90-1461, slip op. at 711

(D.D.C. Jan. 31, 1991), aff'd in pertinent part, rev'd in part & remanded, 983 F.2d
248 (D.C. Cir. 1993); see, e.g., Hassan v. FBI, No. 91-2189, slip op. at 8-10
(D.D.C. July 13, 1992) (protecting common techniques used with uncommon
technique to achieve unique investigative goal), summary affirmance granted, No.
92-5318 (D.C. Cir. Mar. 17, 1993); Varelli v. FBI, No. 88-1865, slip op. at 17
(D.D.C. Oct. 4, 1991) (same); Beck v. United States Dep't of the Treasury, No.
88-493, slip op. at 26 (D.D.C. Nov. 8, 1989) (approving nondisclosure of certain
documents, including map, because disclosure would reveal surveillance tech-
nique used by Customs Service, as well as why certain individuals were contacted
with regard to investigations), aff'd, 946 F.2d 1563 (D.C. Cir. 1992) (unpublished
table decision).  But see Campbell v. United
States Dep't of Justice, No. 89-cv-3016, 1996 WL 554511, at *10 (D.D.C. Sept.
19, 1996) (requiring in camera review to determine if circumstances surrounding
particular type of pretext telephone call, coupled with basic procedure itself, form
unique investigative technique warranting protection), subsequent decision, No.
89-cv-3016, slip op. at 7 (D.D.C. Aug. 6, 1997) (finding, after in camera review,
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In some cases, however, commonly known procedures have been protected
from disclosure when "`the circumstances of their usefulness . . . may not be
widely known,'"  or "their use in concert with other elements of an investigation10

and in their totality directed toward a specific investigative goal constitute a
`technique' which merits protection."   Increasingly, moreover, despite the11
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(...continued)

rationale for protection of some techniques "inadequate").

      See, e.g., Hale v. United States Dep't of Justice, 973 F.2d 894, 902-03 (10th12

Cir. 1992) (concluding that disclosure of use of security devices and their modus
operandi and polygraph matters could lessen their effectiveness), cert. granted,
vacated & remanded on other grounds, 509 U.S. 918 (1993); Bowen v. FDA, 925
F.2d 1225, 1228 (9th Cir. 1991) (deciding that release of specifics of cyanide-
tracing techniques would present serious threat to future product-tampering
investigations); Steinberg v. United States Dep't of Justice, No. 93-2409, slip op.
at 15-16 (D.D.C. July 14, 1997) (approving nondisclosure of precise details of
telephone and travel surveillance despite fact that criminals know such techniques
are used); Code v. FBI, No. 95-1892, 1997 WL 150070, at *8 (D.D.C. Mar. 26,
1997) (recognizing that disclosure of criminal personality profiles could assist
criminals in evading detection); Butler v. Department of the Treasury, No. 95-
1931, 1997 U.S. Dist. LEXIS 802, at *11 (D.D.C. Jan. 14, 1997) (deciding that
disclosing methods of monitoring or type of equipment used could enable future
targets to avoid surveillance); Pray v. Department of Justice, 902 F. Supp. 1, 4
(D.D.C. 1995) (concluding that release of information about particular investi-
gative techniques and their effectiveness in FBI accomplishment report could
enable criminals to employ countermeasures to neutralize their effectiveness),
summary affirmance granted in pertinent part, 1996 WL 734142 (D.C. Cir. Nov.
20, 1996); Perrone v. FBI, 908 F. Supp. 24, 28 (D.D.C. 1994) (finding that release
of precise polygraph questions and their sequence would allow circumvention of
test); Coleman v. FBI, No. 89-2773, slip op. at 26 (D.D.C. Dec. 10, 1991) (while
techniques themselves may be known, disclosure of specific use or patterns of use
reduces future effectiveness), summary affirmance granted, No. 92-5040 (D.C.
Cir. Dec. 4, 1992); Fisher v. United States Dep't of Justice, 772 F. Supp. at 12
(stating that disclosure of information within context of documents at issue could
alert subjects of investigation about techniques used to aid FBI); see also FOIA
Update, Spring 1984, at 5; cf. United States v. Van Horn, 789 F.2d 1492, 1508
(11th Cir. 1986) ("Disclosing the precise locations where surveillance devices are
hidden or their precise specifications will educate criminals regarding how to
protect themselves against police surveillance.") (recognizing qualified privilege
in criminal case).  But see Linn v. United States Dep't of Justice, No. 92-1406,
1995 WL 417810, at *26 (D.D.C. June 5, 1995) (rejecting invocation of Exemp-
tion 7(E) because no justification provided to show how release of commonly
known technique could interfere with future law enforcement efforts).

      See, e.g., Cohen v. Smith, No. 81-5365, slip op. at 8 (9th Cir. Mar. 25, 1983)13

(protecting details of telephone interviews); U.S. News & World Report v. De-
partment of the Treasury, No. 84-2303, slip op. at 7 (D.D.C. Mar. 26, 1986)
(protecting Secret Service's contract specifications for President's armored li-
mousine); Fund for a Conservative Majority v. Federal Election Comm'n, No. 84-

(continued...)
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categorical nature of protection under the first clause of Exemption 7(E), courts
have justified withholding a wide variety of commonly known procedures on the
basis that their disclosure could reduce or nullify their effectiveness.   12

Recent case law generally continues a trend apparent in older cases   of13
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     (...continued)13

1342, slip op. at 6-8 (D.D.C. Feb. 26, 1985) (alternative holding) (finding audit
criteria properly withheld); LeClair v. United States Secret Serv., No. 82-2162,
slip op. at 5 (D. Mass. Feb. 23, 1983) (upholding nondisclosure for "Administra-
tive Profile" used to evaluate individuals in connection with protective services);
Windels, Marx, Davies & Ives v. Department of Commerce, 576 F. Supp. 405,
413-14 (D.D.C. 1983) (alternative holding) (computer program used to detect
anti-dumping law violations); Hayward v. United States Dep't of Justice, 2 Gov't
Disclosure Serv. (P-H) ¶ 81,231, at 81,646 (D.D.C. July 14, 1981) (protecting
methods and techniques used by U.S. Marshals Service to relocate protected wit-
nesses); Malloy v. United States Dep't of Justice, 457 F. Supp. 543, 545 (D.D.C.
1978) (protecting details concerning "bait money" and "bank security devices");
Ott v. Levi, 419 F. Supp. 750, 752 (E.D. Mo. 1976) (protecting laboratory tech-
niques used in arson investigation).       

      See, e.g., Bowen, 925 F.2d at 1228 (ruling that release of specifics of cy-14

anide-tracing techniques would present serious threat to future product-tampering
investigations); Becker v. IRS, No. 91-C-1203, slip op. at 14-15 (N.D. Ill. Mar.
27, 1992) (techniques used by IRS to identify and investigate tax protestors),
aff'd, 34 F.3d 398 (7th Cir. 1994); Destileria Serralles, Inc. v. Department of the
Treasury, No. 85-837, slip op. at 15 (D.P.R. Sept. 22, 1988) (finding properly
withheld technique for examining records of alcoholic beverage retailers "to
determine whether discounts offered by a wholesale liquor dealer were used as a
subterfuge for the giving of a thing of value to the retailer"); O'Connor v. IRS,
698 F. Supp. 204, 206-07 (D. Nev. 1988) (approving nondisclosure of "tolerance
and criteria used internally by the IRS in investigations"); Laroque v. United
States Dep't of Justice, No. 86-2677, 1988 WL 75942, at *3 (D.D.C. July 12,
1988) (protecting "reason codes" and "source codes" in State Department
"lookout notices"); Luther v. IRS, No. 5-86-130, slip op. at 3-4 (D. Minn. June 8,
1987) (magistrate's recommendation) (alternative holding) (protecting "IRS's Dis-
criminant Function Scores" used to select returns for auditing), adopted (D. Minn.
Aug. 13, 1987).

      See, e.g., Butler, 1997 U.S. Dist. LEXIS, at *11 (observing that "[i]t is15

sometimes impossible" to describe secret law enforcement techniques without
disclosing information sought to be withheld); Anderson v. DEA, No. 92-225,
slip op. at 12 (W.D. Pa. May 18, 1994) (magistrate's recommendation) (speci-
fying on record which technique was used would undermine its future utility),
adopted (W.D. Pa. June 27, 1994), appeal dismissed for failure to prosecute,
No. 94-3387 (3d Cir. Sept. 12, 1994); Soto v. DEA, No. 90-1816, slip op. at 7
(D.D.C. Apr. 13, 1992) (concluding that detailed description of technique per-
taining to detection of drug traffickers would effectively disclose it).    
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allowing agencies to describe the general nature of the technique while with-
holding the full details.   Often, however, it is not possible to describe secret law14

enforcement techniques, even in general terms, without disclosing the very
information sought to be withheld.   A court's in camera review of the documents15
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      See, e.g., Jones v. FBI, 41 F.3d 238, 249 (6th Cir. 1994); Campbell, 199616

WL 554511, at *10; Linn, 1995 WL 417810, at *12; Rojem v. United States Dep't
of Justice, 775 F. Supp. 6, 12 (D.D.C. 1991), upholding Exemption 7(E) upon in
camera inspection, No. 90-3021 (D.D.C. Oct. 31, 1991), appeal dismissed for
failure to timely file, No. 92-5088 (D.C. Cir. Nov. 4, 1992). 

      Pub. L. No. 99-570, § 1802, 100 Stat. 3207, 3207-48, 3207-49. 17

      Pub. L. No. 93-502, 88 Stat. 1561, 1563 (1974).18

      5 U.S.C. § 552(b)(7)(E).    19

      Id.; see Attorney General's 1986 Amendments Memorandum at 15; see also20

Guerrero v. DEA, No. 93-2006, slip op. at 14-15 (D. Ariz. Feb. 22, 1996)
(holding that Exemption 7(E) properly protects portions of DEA Agents Manual
concerning undercover operations, confidential informant codes, surveillance
devices, and enforcement and security procedures); Hammes v. United States
Customs Serv., No. 94 Civ. 4868, 1994 WL 693717, at *1 (S.D.N.Y. Dec. 9,
1994) (protecting Customs Service criteria used to determine which passengers to
stop and examine).  But see Cowsen-El v. United States Dep't of Justice, 826 F.
Supp. 532, 533-34 (D.D.C. 1992) (finding Bureau of Prisons program statement
to be internal policy document wholly unrelated to investigations or prosecu-
tions).

      Attorney General's 1986 Amendments Memorandum at 16; see, e.g.,21

Guerrero v. DEA, slip op. at 14-15 (approving nondisclosure of portions of DEA
Agents Manual); Church of Scientology Int'l v. IRS, 845 F. Supp. 714, 723 (C.D.
Cal. 1993) (concluding that parts of IRS Law Enforcement Manual concerning
"procedures for handling applications for tax exemption and examinations of
Scientology entities" and memorandum regarding application of such procedures
properly withheld); Williston Basin Interstate Pipeline Co. v. Federal Energy
Regulatory Comm'n, No. 88-592, 1989 WL 44655, at *2 (D.D.C. Apr. 17, 1989)
(finding portions of regulatory audit describing significance of each page in audit
report, investigatory technique utilized, and auditor's conclusions to constitute
"the functional equivalent of a manual of investigative techniques"). 
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at issue may be required to substantiate such nondisclosure claims.    16

Prior to the Freedom of Information Reform Act of 1986,  Exemption 7(E)17

protected law enforcement techniques and procedures only when they could be
regarded as "investigatory" or "investigative" in character,  but this limitation18

was removed by the 1986 amendments.  Exemption 7(E), as amended, simply
covers "techniques and procedures for law enforcement investigations or prosecu-
tions."   As such, it authorizes the withholding of information consisting of, or19

reflecting, a law enforcement "technique" or a law enforcement "procedure,"
wherever it is used "for law enforcement investigations or prosecutions" gener-
ally.   Law enforcement manuals, including those that pertain to the "prosecu-20

tions" stage of the law enforcement process, accordingly meet the requirements
for withholding under Exemption 7(E) to the extent that they consist of, or reflect,
law enforcement techniques and procedures that are confidential.21
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      Attorney General's Memorandum for Heads of Departments and Agencies22

regarding the Freedom of Information Act (Oct. 4, 1993) [hereinafter Attorney
General Reno's FOIA Memorandum], reprinted in FOIA Update, Summer/Fall
1993, at 4.  

      Id. (establishing "foreseeable harm" standard governing use of FOIA23

exemptions); see also FOIA Update, Spring 1997, at 1 (describing Attorney
General's reiteration of importance of "foreseeable harm" standard to federal
agencies in order to promote further discretionary disclosure in agency decision-
making).  

      See FOIA Update, Spring 1994, at 3 (distinguishing between two clauses of24

Exemption 7(E)). 

      5 U.S.C. § 552(b)(7)(E).25

      See Berg v. Commodity Futures Trading Comm'n, No. 93 C 6741, slip op. at26

11 n.2 (N.D. Ill. June 23, 1994) (magistrate's recommendation) ("[I]t would
appear that exemption (b)(7)(E) is essentially a codification of the `high 2'
exemption."), accepted & dismissed per stipulation (N.D. Ill. July 26, 1994); see
also FOIA Update, Spring 1994, at 3.   

      591 F.2d 753, 771 (D.C. Cir. 1978) (en banc). 27

      S. Rep. No. 98-221, at 25 (1983); see Attorney General's 1986 Amendments28

Memorandum at 16-17; see also Don Ray Drive-A-Way, 785 F. Supp. at 200 &
n.1 (disclosure of safety ratings system necessary to permit regulated entities to

(continued...)
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Agencies should be mindful, however, that Exemption 7(E) is character-
istically an exemption that protects, in the words of Attorney General Reno's
FOIA Memorandum of October 4, 1993, "only a governmental interest."   As22

Attorney General Reno's FOIA Memorandum points out, such information is par-
ticularly well suited for discretionary disclosure when such disclosure can be
made without "foreseeable harm."   The very broad, nonharm-based nature of23

Exemption 7(E)'s first clause leaves much room for discretionary disclosure upon
application of the "foreseeable harm" standard.   (See also discussion of24

Discretionary Disclosure and Waiver, below.)

Exemption 7(E)'s second clause separately protects "guidelines for law
enforcement investigations or prosecutions if [their] disclosure could reasonably
be expected to risk circumvention of the law."   As such, it has a distinct harm25

standard built into it--not unlike the "anti-circumvention," "high 2" aspect of
Exemption 2.   (See discussion of Exemption 2, "High 2":  Risk of Circum-26

vention, above.)  This distinct protection is intended to ensure proper protection
for the type of law enforcement guideline information found ineligible to be
withheld in the en banc decision of the Court of Appeals for the District of
Columbia Circuit in Jordan v. Department of Justice,  a case involving guidelines27

for prosecutions.  It reflects a dual concern with the need to remove any lingering
effect of that decision, while at the same time ensuring that agencies do not un-
necessarily maintain "secret law" on the standards used to regulate behavior.28
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     (...continued)28

know what agency considers most serious safety breaches).

      See, e.g., PHE, 983 F.2d at 251 ("release of FBI guidelines as to what29

sources of information are available to its agents might encourage violators to
tamper with those sources of information and thus inhibit investigative efforts");
Voinche v. FBI, 940 F. Supp. 323, 331 (D.D.C. 1996) (upholding nondisclosure
of "Criminal Intelligence Digest" used to assist and guide FBI personnel)
(alternative holding), aff'd, No. 96-5304 (D.C. Cir. June 19, 1997), petition for
cert. filed, 66 U.S.L.W. 3178 (U.S. Sept. 2, 1997) (No. 97-383); Jimenez v. FBI,
938 F. Supp. 21, 27 (D.D.C. 1996) (approving invocation of Exemption 7(E) to
protect gang-validation criteria used by Bureau of Prisons to determine whether
individual is gang member); Foster v. United States Dep't of Justice, 933 F. Supp.
687, 693 (E.D. Mich. 1996) (holding that release of techniques and guidelines
used in undercover operations would diminish their effectiveness); Pully v. IRS,
939 F. Supp. 429, 437 (E.D. Va. 1996) (finding that release of discriminant
function scores would enable taxpayers to "flag" IRS computers); Berg, No. 93 C
6742, slip op. at 11-12 (N.D. Ill. June 23, 1994) (concluding that release of guide-
lines concerning use of consumer complaints and correspondence in investiga-
tions could risk circumvention of law); Silber v. United States Dep't of Justice,
No. 91-876, transcript at 25 (D.D.C. Aug. 13, 1992) (bench order) (disclosure of
monograph on fraud litigation "would present the specter of circumvention of the
law"); Small v. IRS, 820 F. Supp. 163, 165-66 (D.N.J. 1992) (disclosure of "IRS's
Discriminant Function Scores" would result in circumvention of tax laws; IRS
tolerance and audit guidelines withheld because disclosure would allow taxpayers
to devise circumvention strategies); Center for Nat'l Sec. Studies v. INS, No. 87-
2068, slip op. at 14 (D.D.C. Dec. 19, 1990) (protecting final contingency plan in
event of attack on United States, guidelines for response to terrorist attacks, and
contingency plans for immigration emergencies).  But see Church of Scientology
v. IRS, 816 F. Supp. 1138, 1162 (W.D. Tex. 1993) (holding that IRS did not es-
tablish how release of records "regarding harassment of Service employees" writ-
ten during investigation "could reasonably be expected to circumvent the law"),
appeal dismissed per stipulation, No. 93-8431 (5th Cir. Oct. 21, 1993).  

      S. Rep. No. 98-221, at 25 (1983); see Attorney General's 1986 Amendments30

Memorandum at 17.

      670 F.2d 1051 (D.C. Cir. 1981).31
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Accordingly, this clause of Exemption 7(E) is available to protect any "law
enforcement guideline" information of the type involved in Jordan, whether it
pertains to the prosecution or basic investigative stage of a law enforcement
matter, whenever it is determined that its disclosure "could reasonably be ex-
pected to risk circumvention of the law."   In choosing this particular harm29

formulation, Congress employed the more relaxed harm standard now used
widely throughout Exemption 7 and obviously "was guided by the `circumvention
of the law' standard that the D.C. Circuit established in its en banc decision"  in30

Crooker v. ATF.   However, in applying this clause of Exemption 7(E) to law31

enforcement manuals, agencies should be careful to focus on only the portions of
those guidelines that specifically correlate to foreseeable harm to law
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      See, e.g., PHE, 983 F.2d at 252 (National Obscenity Enforcement Unit32

failed to submit affidavit containing "precise descriptions of the nature of the
redacted material and providing reasons why releasing each withheld section
would create a risk of circumvention of the law"); Linn, 1995 WL 417810, at *32
(affirming nondisclosure of one page from "Drug Agent's Guide to Forfeiture of
Assets"; agency specified material withheld and explained disclosure harm); see
also Attorney General Reno's FOIA Memorandum, reprinted in FOIA Update,
Summer/Fall 1993, at 4-5; FOIA Update, Spring 1994, at 3.

      See PHE, 983 F.2d at 252 (agency must "clearly indicate why disclosable33

material could not be segregated from exempted material"); see, e.g., Wightman
v. ATF, 755 F.2d 979, 982-83 (1st Cir. 1985) (remanding for determination of
segregability) (Exemption 2); Schreibman v. United States Dep't of Commerce,
785 F. Supp. 164, 166 (D.D.C. 1991) (remanding for segregability finding
regarding computer system vulnerability assessment) (Exemption 2); see also
FOIA Update, Summer/Fall 1993, at 11-12 ("OIP Guidance:  The `Reasonable
Segregation' Obligation").  

      See Attorney General Reno's FOIA Memorandum, reprinted in FOIA34

Update, Summer/Fall 1993, at 4-5; FOIA Update, Spring 1994, at 3.

      See Attorney General's 1986 Amendments Memorandum at 17 & n.31. 35

      Pub. L. No. 99-570, § 1802, 100 Stat. 3207, 3207-48 to 3207-49. 1

      Pub. L. No. 93-502, 88 Stat. 1561, 1563 (1974) (subsequently amended).2
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enforcement efforts  and to meet their obligations to disclose all reasonably32

segregable, nonexempt information.   33

Law enforcement agencies therefore may avail themselves of the distinct
protections provided in Exemption 7(E)'s two clauses.  Their "noninvestigatory"
law enforcement records, to the extent that they can be fairly regarded as
reflecting techniques or procedures, are entitled to categorical protection under
Exemption 7(E)'s first clause--subject, of course, to administrative application of
the "foreseeable harm" standard.   In addition, law enforcement guidelines that34

satisfy the broad "could reasonably be expected to risk circumvention of law"
standard can be protected under Exemption 7(E)'s second clause.   (See also dis-35

cussion of Exemption 2's overlapping "anti-circumvention" protection under
Exemption 2, "High 2":  Risk of Circumvention, above.)

EXEMPTION 7(F)

As a result of the Freedom of Information Reform Act of 1986,  Exemption1

7(F) permits the withholding of information necessary to protect the physical
safety of a wide range of individuals.  Whereas Exemption 7(F) previously
protected records that "would . . . endanger the life or physical safety of law en-
forcement personnel,"  the amended exemption provides protection to "any2

individual" when disclosure of information about him "could reasonably be
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      5 U.S.C. § 552(b)(7)(F) (1994), as amended by Electronic Freedom of3

Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997).  

      See, e.g., Maroscia v. Levi, 569 F.2d 1000, 1002 (7th Cir. 1977) (FBI special4

agents and "other law enforcement personnel"); Barham v. Secret Serv., No. 82-
2130, slip op. at 5 (W.D. Tenn. Sept. 13, 1982) (Secret Service agents); Docal v.
Bennsinger, 543 F. Supp. 38, 48 (M.D. Pa. 1981) (DEA special agents,
supervisory special agents, and local law enforcement officers); Nunez v. DEA,
497 F. Supp. 209, 212 (S.D.N.Y. 1980) (DEA special agents); Ray v. Turner, 468
F. Supp. 730, 735 (D.D.C. 1979) (U.S. Customs Service agent).  

      See, e.g., Jimenez v. FBI, 938 F. Supp. 21, 30-31 (D.D.C. 1996) (holding5

that disclosure of names of DEA special agents, supervisors, and local law
enforcement officer could result in "physical attacks, threats, or harassment";
disclosure of DEA's investigative personnel would endanger lives of its agents
and have "detrimental effect" on its operations); Kitchen v. DEA, No. 93-2035,
slip op. at 16 (D.D.C. Oct. 11, 1995) (protecting identities of DEA special agents,
supervisory special agents, and local law enforcement officers), appeal dismissed
for failure to prosecute, No. 95-5380 (D.C. Cir. Dec. 11, 1996); Badalamenti v.
United States Dep't of State, 899 F. Supp. 542, 550 (D. Kan. 1995) (protecting
names of law enforcement personnel); Linn v. United States Dep't of Justice, No.
92-1406, slip op. at 26 (D.D.C. June 6, 1995) (identities of DEA special agents
and other law enforcement officers); Augarten v. DEA, No. 93-2192, 1995 WL
350797, at *3 (D.D.C. May 22, 1995) ("law enforcement officers and DEA agents
who are particularly likely to be in contact with violent suspects"); Almy v.
Department of Justice, No. 90-362, slip op. at 26 (N.D. Ind. Apr. 13, 1995)
(names of DEA agents, supervisory agents, and other law enforcement person-
nel), aff'd, 114 F.3d 1191 (7th Cir. 1997) (unpublished table decision); McFarland
v. DEA, No. 94-S-620, slip op. at 6 (D. Colo. Jan. 3, 1995) (identities of DEA
special agents); Anderson v. DEA, No. 92-0225, slip op. at 14 (W.D. Pa. May 18,
1994) (magistrate's recommendation) (release of agents' names could endanger
them), adopted (W.D. Pa. June 27, 1994), appeal dismissed for failure to pros-
ecute, No. 94-3387 (3d Cir. Sept. 12, 1994); Butler v. United States Dep't of
Justice, No. 86-2255, slip op. at 15 (D.D.C. Feb. 3, 1994) (names of DEA agents
who worked undercover drug-conspiracy investigation), appeal voluntarily
dismissed, No. 94-5078
(D.C. Cir. Sept. 8, 1994); Manchester v. DEA, 823 F. Supp. 1259, 1273 (E.D. Pa.
1993) (names and identities of DEA special agents, supervisory special agents,
and other law enforcement officers); Epps v. United States Dep't of Justice, 801
F. Supp. 787, 795 (D.D.C. 1992) (same), summary affirmance granted in
pertinent part, No. 92-5360 (D.C. Cir. Apr. 29, 1993); Beck v. United States Dep't
of Justice, No. 88-3433, slip op. at 2-3 (D.D.C. July 24, 1991) (names mentioned

(continued...)
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expected to endanger [his] life or physical safety."3

Prior to the 1986 FOIA amendments, this exemption had been invoked to
protect both federal and local law enforcement officers.   Cases decided after the4

1986 FOIA amendments continue this strong protection for law enforcement
agents.   Under the amended language of Exemption 7(F), courts have applied the5
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in criminal investigative files), summary affirmance granted in pertinent part,
vacated & remanded in part, No. 91-5292 (D.C. Cir. Nov. 19, 1992); see also
Housley v. DEA, No. 92-16946, slip op. at 3 (9th Cir. May 4, 1994) (Exemption
7(F) properly used to protect "physical safety"). 

      Luther v. IRS, No. 5-86-130, slip op. at 6 (D. Minn. Aug. 13, 1987); see also6

Isley v. Executive Office for United States Attorneys, No. 96-0123, slip op. at 8-9
(D.D.C. Mar. 27, 1997) (upholding agency's nondisclosure of identifying infor-
mation about individuals who provided information during murder investigation;
reasonable likelihood that disclosure would threaten their lives), appeal
dismissed, No. 97-5105 (D.C. Cir. Sept. 8, 1997); Anderson v. United States
Marshals Serv., 943 F. Supp. 37, 40 (D.D.C. 1996) (protecting identity of
individual who required separation from requester; disclosure could endanger his
safety); Jimenez, 938 F. Supp. at 30-31 (protecting names and identifying infor-
mation furnished by confidential sources, as well as names of law enforcement
personnel); Foster v. United States Dep't of Justice, 933 F. Supp. 687, 693 (E.D.
Mich. 1996) (protecting confidential informants; because of nature of investiga-
tion concerning plaintiff, informants' lives or safety would be endangered if
information disclosed); Bruscino v. Federal Bureau of Prisons, No. 94-1955, slip
op. at 24 (D.D.C. May 12, 1995) (protecting investigatory information obtained
from sources whose lives would be endangered by disclosure, especially in view
of "rough justice" to be rendered upon informants should identities be disclosed),
summary affirmance granted in pertinent part, vacated & remanded in part, No.
95-5213, 1996 WL 393101 (D.C. Cir. June 24, 1996); Crooker v. IRS, No. 94-
0755, slip op. at 11 (D.D.C. Apr. 27, 1995) (confidential informants protected
when requester has history of harassing, intimidating, and abusing witnesses);
Durham v. United States Dep't of Justice, 829 F. Supp. 428, 434 (D.D.C. 1993)
(given requester's past violent behavior, agency can protect identities of indivi-
duals who assisted FBI in its case against requester), appeal dismissed for failure
to timely file, No. 93-5354 (D.C. Cir. Nov. 29, 1994); Manna v. United States
Dep't of Justice, 815 F. Supp. 798, 810 (D.N.J. 1993) (release of FBI reports
would endanger life or physical safety of victims, informants, and potential and
actual witnesses), aff'd on other grounds, 51 F.3d 1158 (3d Cir.), cert. denied, 116
S. Ct. 477 (1995); Kele v. United States Parole Comm'n, No. 92-1302, slip op. at
3 (D.D.C. Aug. 18, 1992) (agency can withhold adverse witness's address and
also statements concerning his involvement with requester and willingness to
testify at requester's probation hearing); Sanders v. United States Dep't of Justice,
No. 91-2263, slip op. at 10
(D. Kan. Apr. 21, 1992) (in view of requester's mental difficulties, disclosing
identities of medical personnel who prepared requester's mental health records
would endanger their safety); Author Servs. v. IRS, No. 90-2187, slip op. at 7
(C.D. Cal. Nov. 14, 1991) (identities of third parties and handwriting and iden-
tities of IRS employees withholdable in view of previous conflict and hostility be-

(continued...)
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broader coverage now offered by the exemption, holding that it can afford
protection of the "names and identifying information of . . . federal employees,
and third persons who may be unknown" to the requester in connection with
particular law enforcement matters.   Withholding of such information can be6
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tween parties).  But see Linn v. United States Dep't of Justice, No. 92-1406, slip
op. at 19 (D.D.C. Aug. 22, 1995) (agency must first establish that information
logically falls within exemption claimed; it "has not established even a minimal
nexus" between withheld information and harm to persons discussed in file).    

      See, e.g., Luther, No. 5-86-130, slip op. at 6 (D. Minn. Aug. 13, 1987); see7

also Durham, 829 F. Supp. at 434 (protection for third parties who have
knowledge about crime in which requester was involved); Manna, 815 F. Supp. at
810 (victims, informants, and potential and actual witnesses in La Cosa Nostra
case protected).

      Housley v. FBI, No. 87-3231, slip op. at 7 (D.D.C. Mar. 18, 1988) (identities8

of informants). 

      See Moody v. DEA, 592 F. Supp. 556, 559 (D.D.C. 1984).9

      See Linn v. United States Dep't of Justice, No. 92-1406, 1997 U.S. Dist.10

LEXIS 9321, at *17 (D.D.C. May 29, 1997) (witnesses who testified) (Exemp-
tions 7(C) and 7(F)), appeal voluntarily dismissed, No. 97-5122 (D.C. Cir. July
14, 1997); Myers v. United States Dep't of Justice, No. 85-1746, slip op. at 6
(D.D.C. Sept. 22, 1986) (law enforcement personnel who testified).  But see
Beck, No. 88-3433, slip op. at 2-3 (D.D.C. July 24, 1991) (exemption not neces-
sarily waived when information revealed at public trial); Prows v. United States
Dep't of Justice, No. 87-1657, slip op. at 6 (D.D.C. Apr. 13, 1989) (similar to pro-
tection under Exemption 7(C), DEA agents' identities protected even though they
testified at trial), aff'd, No. 89-5185 (D.C. Cir. Feb. 26, 1990).   

      LaRouche v. Webster, No. 75-6010, slip op. at 24 (S.D.N.Y. Oct. 23,11

1984); see also Pfeffer v. Director, Bureau of Prisons, No. 89-899, slip op. at 4
(D.D.C. Apr. 18, 1990) (information about smuggling weapons into prisons could
reasonably be expected to endanger physical safety of "some individual" and
therefore was properly withheld under Exemption 7(F)).
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necessary to protect such persons from possible harm by a requester who has
threatened them in the past.   A court also has held that the very expansive lan-7

guage of "any individual" encompasses protection of the identities of informants
who have been threatened with harm.  8

Significantly, Exemption 7(F) protection has been held to remain applic-
able even after a law enforcement officer subsequently retired.   On the other9

hand, it has been held that Exemption 7(F) could not be employed to protect the
identities of individuals who testified at the requester's criminal trial.   And one10

court approved a rather novel, but certainly appropriate, application of this
exemption to a description in an FBI laboratory report of a homemade machine
gun because its disclosure would create the real possibility that law enforcement
officers would have to face "individuals armed with homemade devices con-
structed from the expertise of other law enforcement people."11

Although Exemption 7(F)'s coverage is in large part duplicative of that af-
forded by Exemption 7(C), it is potentially broader in that no balancing is re-



EXEMPTION 8

      See FOIA Update, Spring 1984, at 5.12

      See, e.g., Simpson v. United States Dep't of Justice, No. 87-2832, slip op. at13

11 (D.D.C. Sept. 30, 1988) (need to protect identities of DEA agents held so
"clear" that in camera review unnecessary); cf. Hoch v. CIA, No. 82-754, slip op.
at 3 (D.D.C. Sept. 30, 1988) ("disclosures by the congressional committees did
not purport to be official acknowledgements as to any of the information"
sought), aff'd, 907 F.2d 1227 (D.C. Cir. 1990) (unpublished table decision). 

      See Attorney General's Memorandum on the 1986 Amendments to the14

Freedom of Information Act at 18 & n.34 (Dec. 1987); see also, e.g., Dickie v.
Department of the Treasury, No. 86-649, slip op. at 13 (D.D.C. Mar. 31, 1987)
(upholding application of Exemption 7(F) as amended based upon agency
judgment of "very strong likelihood" of harm); accord Attorney General's
Memorandum for Heads of Departments and Agencies regarding the Freedom of
Information Act (Oct. 4, 1993), reprinted in FOIA Update, Summer/Fall 1993, at
4-5 (establishing "foreseeable harm" standard governing use of FOIA
exemptions); see also FOIA Update, Spring 1994, at 3.  

      5 U.S.C. § 552(b)(8) (1994), as amended by Electronic Freedom of Infor-1

mation Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997).  

      M.A. Schapiro & Co. v. SEC, 339 F. Supp. 467, 470 (D.D.C. 1972).2

      See Mermelstein v. SEC, 629 F. Supp. 672, 673-75 (D.D.C. 1986) (basing3

opinion in part upon legislative history of Government in the Sunshine Act, 5
(continued...)
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quired for withholding under Exemption 7(F).   It is difficult to imagine any cir-12

cumstance, though, in which the public's interest in disclosure could outweigh the
personal safety of any individual.  Moreover, as amended, Exemption 7(F) should
be of greater utility to law enforcement agencies, given the lessened "could
reasonably be expected" harm standard now in effect.   Agencies can reasonably13

infer from this modification Congress' approval to withhold information
whenever there is a reasonable likelihood of its disclosure risking physical harm
to someone.14

EXEMPTION 8

Exemption 8 of the FOIA protects matters that are "contained in or related
to examination, operating, or condition reports prepared by, on behalf of, or for
the use of an agency responsible for the regulation or supervision of financial
institutions."   1

This exemption received little judicial attention during the first dozen years
of the FOIA's operation.  The only significant decision during that period was one
which held that national securities exchanges and broker-dealers are not
"financial institutions" within the meaning of the exemption.   With respect to2

stock exchanges, which have been held to constitute "financial institutions" under
Exemption 8, that decision has not been followed.     3
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U.S.C. § 552b (1994), which was passed subsequent to decision in M.A.
Schapiro); see also Berliner, Zisser, Walter & Gallegos v. SEC, 962 F. Supp.
1348, 1351 n.5 (D. Colo. 1997) (rejecting argument that M.A. Schapiro "should
inform" court's decision, as court in Mermelstein had noted that "subsequent
passage of the Sunshine Act" rendered decision in M.A. Schapiro "no longer
good law").  

      Consumers Union of United States, Inc. v. Office of the Comptroller of the4

Currency, No. 86-1841, slip op. at 2 (D.D.C. Mar. 11, 1988); see also
McCullough v. FDIC, 1 Gov't Disclosure Serv. (P-H) ¶ 80,194, at 80,494 (D.D.C.
July 28, 1980).  

      Consumers Union of United States, Inc. v. Heimann, 589 F.2d 531, 5335

(D.C. Cir. 1978); see also Sharp v. FDIC, 2 Gov't Disclosure Serv. (P-H)
¶ 81,107, at 81,270 (D.D.C. Jan. 28, 1981); McCullough, 1 Gov't Disclosure Serv.
(P-H) at 80,494. 

      Pentagon Fed. Credit Union v. National Credit Union Admin., No. 95-1476,6

slip op. at 8 (E.D. Va. June 7, 1996).

      Gregory v. FDIC, 631 F.2d 896, 898 (D.C. Cir. 1980).    7

      Public Citizen v. Farm Credit Admin., 938 F.2d 290, 293-94 (D.C. Cir. 1991)8

(holding that National Consumer Cooperative Bank (NCCB) is "financial in-
stitution" for purposes of Exemption 8; exemption protects audit reports prepared
by Farm Credit Administration (FCA) for submission to Congress regarding
NCCB, although FCA does not regulate or supervise NCCB).  

      Berliner, 962 F. Supp. at 1352 (relying on "legislative history of the Sunshine9

(continued...)

- 377 -

Subsequent courts interpreting Exemption 8 have largely declined to re-
strict the "particularly broad, all-inclusive" scope of the exemption.   They have4

reasoned that "if Congress has intentionally and unambiguously crafted a particu-
larly broad, all-inclusive definition, it is not our function, even in the FOIA con-
text, to subvert that effort."   As one court recently stated:  "Exemption 8 was5

intended by Congress--and has been interpreted by courts--to be very broadly
construed."   6

The Court of Appeals for the District of Columbia Circuit has gone so far
as to state that in Exemption 8, Congress has provided "absolute protection re-
gardless of the circumstances underlying the regulatory agency's receipt or
preparation of examination, operating or condition reports."   Similarly, in a7

major Exemption 8 decision, the D.C. Circuit broadly construed the term "finan-
cial institutions" and held that it is not limited to "depository" institutions.   More8

recently, the District Court for the District of Colorado relied upon that D.C.
Circuit decision when ruling that an "investment advisor company" is a "financial
institution" under Exemption 8, observing that "investment advisors, as a matter
of common practice, are fiduciaries of their clients who direct, and in reality
make, important investment decisions."   9
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Act" in absence of "unambiguous definition of financial institutions provided in
[the] FOIA's text or legislative history").  

      Atkinson v. FDIC, 1 Gov't Disclosure Serv. (P-H) ¶ 80,034, at 80,10210

(D.D.C. Feb. 13, 1980); see also Berliner, 962 F. Supp. at 1353 (delineating
Exemption 8's "dual purposes" as "protecting the integrity of financial institutions
and facilitating cooperation between [agencies] and the entities regulated by
[them]"); Consumers Union, 589 F.2d at 534; Feinberg v. Hibernia Corp., No. 90-
4245, 1993 WL 8620, at *4 (E.D. La. Jan. 6, 1993); Fagot v. FDIC, 584 F. Supp.
1168, 1173 (D.P.R. 1984), aff'd in pertinent part & rev'd in part, 760 F.2d 252 (1st
Cir. 1985) (unpublished table decision).    

      See Sharp, 2 Gov't Disclosure Serv. (P-H) at 81,270; Atkinson, 1 Gov't11

Disclosure Serv. (P-H) at 80,102. 

      Atkinson, 1 Gov't Disclosure Serv. (P-H) at 80,102; see also Parsons v.12

Freedom of Info. Act Officer, Office of Consumer Affairs SEC, No. 96-4128,
1997 WL 461320, at *1 (6th Cir. Aug. 12, 1997) (summarily holding that "all
communication[s] between" SEC and National Association of Securities Dealers
(NASD), including "any SEC audits" of NASD, "were exempt from disclosure");
Biase v. Office of Thrift Supervision, No. 93-2521, slip op. at 12 (D.N.J. Dec. 16,
1993); Teichgraeber v. Board of Governors, Fed. Reserve Sys., No. 87-2505,
1989 WL 32183, at *1 (D. Kan. Mar. 20, 1989); Consumers Union, No. 86-1841,
slip op. at 2-3 (D.D.C. Mar. 11, 1988); Folger v. Conover, No. 82-4, slip op. at 6-
8 (E.D. Ky. Oct. 25, 1983); Sharp, 2 Gov't Disclosure Serv. (P-H) at 81,271.

      See Wachtel v. Office of Thrift Supervision, No. 3-90-833, slip op. at 19-20,13

23, 26-28, 30, 33 (M.D. Tenn. Nov. 20, 1990) (protecting portions of documents
that contain specific information about two named financial institutions--names of
institutions, names of officers and agents, any references to their geographic
locations, and specific information about their financial conditions).
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In examining the sparse legislative history of Exemption 8, courts have
discerned two major purposes underlying it:  (1) "to protect the security of
financial institutions by withholding from the public reports that contain frank
evaluations of a bank's stability," and (2) "to promote cooperation and communi-
cation between employees and examiners."   Accordingly, different types of10

documents have been held to fall within the broad confines of Exemption 8.  

First and foremost, the authority of federal agencies to withhold bank ex-
amination reports prepared by federal bank examiners has not been questioned.  11

Further, matters that are "related to" such reports--that is, documents that "rep-
resent the foundation of the examination process, the findings of such an exami-
nation, or its follow-up"--have also been held exempt from disclosure.   Like-12

wise, Exemption 8 has been employed to withhold portions of documents--such
as internal memoranda and policy statements--that contain specific information
about named financial institutions.  13

Bank examination reports and related documents prepared by state regula-
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      Atkinson, 1 Gov't Disclosure Serv. (P-H) at 80,102.  14

      McCullough, 1 Gov't Disclosure Serv. (P-H) at 80,495.15

      Id. (quoting legislative history).   16

      Gregory, 631 F.2d at 899; accord Berliner, 962 F. Supp. at 1353 (upholding17

applicability of Exemption 8 to documents relating to company that had "been
defunct for at least four years" and declining to adopt argument that passage of
time abated "need for confidentiality").

      See, e.g., Tripati v. United States Dep't of Justice, No. 87-3301, 1990 U.S.18

Dist. LEXIS 6249, at *2-3 (D.D.C. May 18, 1990).  But cf. In re Sunrise Sec.
Litig., 109 B.R. 658, 664-67 (E.D. Pa. 1990) (holding that Federal Home Loan
Bank of Atlanta could not rely upon regulation implementing Exemption 8 as
independent evidentiary "bank examination privilege," and even under more
general "official information privilege" there exists no absolute protection for
internal working papers and other documents generated in government's exami-
nation of failed bank) (non-FOIA case).  

      See, e.g., Atkinson, 1 Gov't Disclosure Serv. (P-H) at 80,103.  19

      Id.; cf. Consumers Union, 589 F.2d at 534-35 (concluding that Truth in20

Lending Act does not narrow Exemption 8's broad language); Consumers Union,
No. 86-1841, slip op. at 2-3 (D.D.C. Mar. 11, 1988) (finding that reports
fall within Exemption 8 "because they analyze and summarize information con-
cerning consumer complaints"). 
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tory agencies have been found protectible under Exemption 8 on more than one
ground.  The purposes of the exemption are plainly served by withholding such
material because of the "interconnected" purposes and operations of federal and
state banking authorities.   A state agency report transferred to a federal agency14

strictly for its confidential use, however, and thus still within the control of the
state agency, was held as a threshold matter not even to be an "agency record"
under the FOIA subject to disclosure.   In general, "all records, regardless of the15

source, of a bank's financial condition and operations and in the possession of a
federal agency `responsible for the regulation or supervision of financial institu-
tions,' are exempt."  16

Indeed, even records pertaining to banks that are no longer in operation can
be withheld under Exemption 8 in order to serve the policy of promoting "frank
cooperation" between bank and agency officials.   The exemption protects even17

bank examination reports and related memoranda relating to insolvency proceed-
ings.   Documents relating to cease-and-desist orders that issue after a bank18

examination as the result of a closed administrative hearing are also properly
exempt.   Also, reports examining bank compliance with consumer laws and19

regulations have been held to "fall squarely within the exemption."20

Moreover, in keeping with the expansive construction of Exemption 8,
courts in FOIA cases have generally not required agencies to segregate and dis-
close portions of documents unrelated to the financial state of the institution: 
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      Atkinson, 1 Gov't Disclosure Serv. (P-H) at 80,103.  But see Fagot v. FDIC,21

No. 84-1523, slip op. at 5-6 (1st Cir. Mar. 27, 1985) (finding that portion of
document which does not relate to bank report or examination cannot be with-
held); see also FOIA Update, Summer/Fall 1993, at 11-12 ("OIP Guidance:  The
`Reasonable Segregation' Obligation"). 

      12 U.S.C. § 1831o(k) (1994), as amended by Omnibus Consolidated Appro-22

priations Act of 1997, 12 U.S.C.A. § 1831o (West Supp. 1997).

      Id. § 1831o(k)(1).23

      Id. § 1831o(k)(4).24

      See President's Memorandum for Heads of Departments and Agencies re-25

garding the Freedom of Information Act, 29 Weekly Comp. Pres. Doc. 1999 (Oct.
4, 1993), reprinted in FOIA Update, Summer/Fall 1993, at 3.

      Attorney General's Memorandum for Heads of Departments and Agencies26

regarding the Freedom of Information Act (Oct. 4, 1993), reprinted in FOIA
Update, Summer/Fall 1993, at 4-5; see also FOIA Update, Spring 1997, at 1
(describing Attorney General's reiteration of importance of "foreseeable harm"
standard to federal agencies in order to promote further discretionary disclosure in
agency decisionmaking).   

      See FOIA Update, Spring 1994, at 3 (noting applicability of "foreseeable27

harm" standard to Exemption 8); see also Gregory, 631 F.2d at 899 & n.4 (noting
agency regulation providing for discretionary disclosure of Exemption 8
information).
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"[A]n entire examination report, not just that related to the `condition of the bank'
may be properly withheld" under FOIA case law.   21

It should be noted, however, that a provision of the Federal Deposit In-
surance Corporation Improvement Act of 1991 explicitly limits Exemption 8's
applicability with respect to specific reports prepared pursuant to it.   That statute22

requires federal banking agency inspectors general to conduct a review and to
make a written report whenever a deposit insurance fund incurs a material loss
with respect to an insured depository institution (on or after July 1, 1993).   The23

statute further provides that, with the exception of information that would reveal
the identity of any customer of the institution, the federal banking agency "shall
disclose the report upon request under [the FOIA] without excising . . . any
information about the insured depository institution under [Exemption 8]."24

Additionally, agencies should apply the governmentwide policy of gov-
ernment openness  and the "foreseeable harm" standard set forth in Attorney25

General Reno's FOIA Memorandum of October 4, 1993,  to information covered26

by Exemption 8.   Given the breadth of this exemption, and its purely institu-27

tional nature, the application of the "foreseeable harm" standard holds potential
for increased agency disclosure as a matter of administrative discretion--particu-
larly regarding factual portions of bank examination reports and related
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      See FOIA Update, Spring 1994, at 3; accord Pentagon Fed., No. 95-1476,28

slip op. at 9 (E.D. Va. June 7, 1996) (declining to extend Exemption 8 protection
to "purely factual material"); Lee v. FDIC, 923 F. Supp. 451, 459 (S.D.N.Y.
1996) (same for information found to be "primarily factual"); cf. Schreiber v.
Society for Sav. Bancorp, Inc., 11 F.3d 217, 220 (D.C. Cir. 1993) (in context of
discovery, stating that "bank examination privilege protects only agency opinions
and recommendations from disclosure; purely factual information falls outside the
privilege") (non-FOIA case); In re Subpoena, 967 F.2d 630, 634 (D.C. Cir. 1992)
("The bank examination privilege, like the deliberative process privilege, shields
from discovery only agency opinions or recommendations; it does not protect
purely factual material.") (non-FOIA case).

      5 U.S.C. § 552(b)(9) (1994), as amended by Electronic Freedom of Infor-1

mation Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997).

      See National Broad. Co. v. SBA, 836 F. Supp. 121, 124 n.2 (S.D.N.Y. 1993)2

(merely noting that document withheld under Exemption 4 "also contains
geographic or geological information which is exempted from disclosure pursuant
to FOIA Exemption 9"). 

      Black Hills Alliance v. United States Forest Serv., 603 F. Supp. 117, 1223

(D.S.D. 1984) (withholding number, locations, and depths of proposed uranium
exploration drill-holes).

      See Superior Oil Co. v. Federal Energy Regulatory Comm'n, 563 F.2d 191,4

203-04 & n.20 (5th Cir. 1977) (non-FOIA case); Pennzoil Co. v. Federal Power
Comm'n, 534 F.2d 627, 629-30 & n.2 (5th Cir. 1976) (non-FOIA case); cf. Ecee,
Inc. v. Federal Energy Regulatory Comm'n, 645 F.2d 339, 348-49 (5th Cir. 1981)
(holding that requirement that producers of natural gas submit confidential geo-
logical information was valid) (non-FOIA case).  

      See Attorney General's Memorandum on the 1986 Amendments to the1
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documents.   28

EXEMPTION 9

Exemption 9 of the FOIA covers "geological and geophysical information
and data, including maps, concerning wells."   While this exemption is very1

rarely invoked or interpreted,  one court has held that it applies only to "well2

information of a technical or scientific nature."   Only two other decisions have3

addressed Exemption 9; however, both merely mentioned the exemption without
discussing its scope or application.4

EXCLUSIONS

The Freedom of Information Reform Act of 1986 created an entirely new
mechanism for protecting certain especially sensitive law enforcement matters
under new subsection (c) of the FOIA.   These three special protection pro1
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     (...continued)1

Freedom of Information Act 18-30 (Dec. 1987) [hereinafter Attorney General's
1986 Amendments Memorandum].

      5 U.S.C. § 552(c)(1), (c)(2), (c)(3) (1994), as amended by Electronic2

Freedom of Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp.
1997); see Tanks v. Huff, No. 95-568, slip op. at 12 (D.D.C. May 28, 1996),
appeal dismissed, No. 96-5180 (D.C. Cir. Aug. 13, 1996). 

      See Attorney General's 1986 Amendments Memorandum at 27 n.48.  3

      See id.  4

      See id. at 26 & n.47; see also Benavides v. DEA, 968 F.2d 1243, 1246-485

(D.C. Cir.) (initially confusing exclusion mechanism with "Glomarization"),
modified, 976 F.2d 751, 753 (D.C. Cir. 1992).

      See, e.g., Gardels v. CIA, 689 F.2d 1100, 1103 (D.C. Cir. 1982); Phillippi v.6

CIA, 546 F.2d 1009, 1013 (D.C. Cir. 1976).  

      See Attorney General's 1986 Amendments Memorandum at 18 (cited in7

Tanks, No. 95-568, slip op. at 12 (D.D.C. May 28, 1996)); see also Steinberg v.
United States Dep't of Justice, No. 93-2409, 1997 WL 349997, at *1 (D.D.C. June
18, 1997) ("[T]he government need not even acknowledge the existence of
excluded information."). 
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visions, referred to as record "exclusions," expressly authorize federal law en-
forcement agencies, for especially sensitive records under certain specified cir-
cumstances, to "treat the records as not subject to the requirements of [the
FOIA]."   It should be appreciated at the outset, however, that the unfamiliar2

procedures required to properly employ these special record exclusions are by no
means straightforward and must be implemented with the utmost care.   Any3

agency considering employing an exclusion or having a question as to their
implementation should first consult with the Office of Information and Privacy, at
(202) 514-3642.     4

Initially, it is crucial to recognize the somewhat subtle, but very significant,
distinction between the result of employing a record exclusion and the concept
that is colloquially known as "Glomarization."   That latter term refers to the5

situation in which an agency expressly refuses to confirm or deny the existence of
records responsive to a request.   (A more detailed discussion of "Glomarization"6

is set forth under Exemption 1, In Camera Submissions, above, and also under
Exemption 7(C), above.)  The application of one of the three record exclusions,
on the other hand, results in a response to the FOIA requester stating that no
records responsive to his FOIA request exist.   While "Glomarization" remains7

adequate to provide necessary protection in certain situations, these special record
exclusions should prove invaluable in addressing the exceptionally sensitive
situations in which even "Glomarization" is inadequate to the task.
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      5 U.S.C. § 552(c)(1) (1994), as amended by Electronic Freedom of Infor-8

mation Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997).  

      See Attorney General's Memorandum on the 1986 Amendments to the Free-9

dom of Information Act 18-22 (Dec. 1987) [hereinafter Attorney General's 1986
Amendments Memorandum].   

      5 U.S.C. § 552(c)(1)(A).  10
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The (c)(1) Exclusion

The first of these novel provisions, known as the "(c)(1) exclusion,"
provides as follows:

Whenever a request is made which involves access to records
described in subsection (b)(7)(A) and (A) the investigation or pro-
ceeding involves a possible violation of criminal law; and (B) there
is reason to believe that (i) the subject of the investigation or pro-
ceeding is not aware of its pendency, and (ii) disclosure of the
existence of the records could reasonably be expected to interfere
with enforcement proceedings, the agency may, during only such
time as that circumstance continues, treat the records as not subject
to the requirements of this section.8

In most cases, the protection of Exemption 7(A) is sufficient to guard
against any impairment of law enforcement investigations or proceedings through
the FOIA.  To avail itself of Exemption 7(A), however, an agency must routinely
specify that it is doing so--first administratively and then, if sued, in court--even
when it is invoking the exemption to withhold all responsive records in their
entireties.  Thus, in specific situations in which the very fact of an investigation's
existence is yet unknown to the investigation's subject, invoking Exemption 7(A)
in response to a FOIA request for pertinent records permits an investigation's
subject to be "tipped off" to its existence.  By the same token, any person (or
entity) engaged in criminal activities could use a carefully worded FOIA request
to try to determine whether he, she, or it is under federal investigation.  An
agency response that does not invoke Exemption 7(A) to withhold law en-
forcement files tells such a requester that his activities have thus far escaped
detection. 

The (c)(1) exclusion authorizes federal law enforcement agencies, under
specified circumstances, to shield the very existence of records of ongoing in-
vestigations or proceedings by excluding them entirely from the FOIA's reach.  9

To qualify for such exclusion from the FOIA, the records in question must be
those which would otherwise be withheld in their entireties under Exemption
7(A).  Further, they must relate to an "investigation or proceeding [that] involves
a possible violation of criminal law."   Hence, any records pertaining to a purely10

civil law enforcement matter cannot be excluded from the FOIA under this pro-
vision, although they may qualify for ordinary Exemption 7(A) withholding. 
However, the statutory requirement that there be only a "possible violation of
criminal law," by its very terms, admits a wide range of investigatory files
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      See Attorney General's 1986 Amendments Memorandum at 20 & n.37 (files11

of agencies that are not primarily engaged in criminal law enforcement activities
may be eligible for protection if they contain information about potential criminal
violations that are pursued with the possibility of referral to Department of Justice
for further prosecution).  

      5 U.S.C. § 552(c)(1)(B).  12

      See Attorney General's 1986 Amendments Memorandum at 21.  13

      See id.  14

      See id. at n.38.  15
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maintained by more than just criminal law enforcement agencies.     11

Next, the statute imposes two closely related requirements which go to the
very heart of the particular harm addressed through this record exclusion.  An
agency determining whether it can employ (c)(1) protection must consider
whether it has "reason to believe" that the investigation's subject is not aware of
its pendency and that, most fundamentally, the agency's disclosure of the very
existence of the records in question "could reasonably be expected to interfere
with enforcement proceedings."   12

Obviously, where all investigatory subjects are already aware of an inves-
tigation's pendency, the "tip off" harm sought to be prevented through this record
exclusion is not of concern.  Accordingly, the language of this exclusion
expressly obliges agencies contemplating its use to consider the level of aware-
ness already possessed by the investigative subjects involved.  It is appropriate
that agencies do so, as the statutory language provides, according to a good-faith,
"reason to believe" standard--which very much comports with the "could
reasonably be expected to" standard utilized both elsewhere in this exclusion and
in the amended language of Exemption 7(A).   13

This "reason to believe" standard for considering a subject's present
awareness should afford agencies all necessary latitude in making such determi-
nations.  As the exclusion is phrased, this requirement is satisfied so long as an
agency determines that it affirmatively possesses "reason to believe" that such
awareness does not in fact exist.  While it is always possible that an agency might
possess somewhat conflicting or even contradictory indications on such a point,
unless an agency can resolve that a subject is aware of an investigation, it should
not risk impairing the investigation through a telling FOIA disclosure.   More-14

over, agencies are not obligated to accept any bald assertions by investigative
subjects that they "know" of ongoing investigations against them; such assertions
might well constitute no more than sheer speculation.  Because such a ploy, if
accepted, could defeat the exclusion's clear statutory purpose, agencies should
rely upon their own objective indicia of subject awareness and consequent harm.  15

In the great majority of cases, invoking Exemption 7(A) will protect the



                                                                                EXCLUSIONS

      See id. at 21; accord Attorney General's Memorandum for Heads of Depart-16

ments and Agencies regarding the Freedom of Information Act (Oct. 4, 1993),
reprinted in FOIA Update, Summer/Fall 1993, at 4-5 (establishing "foreseeable
harm" standard, based upon all "reasonably expected consequences" involved);
see also FOIA Update, Spring 1997, at 1 (reiterating importance of "foreseeable
harm" standard). 

      See Attorney General's 1986 Amendments Memorandum at 22.  17

      See id. at 22 n.39.  18

      See id. at 22.  19
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interests of law enforcement agencies in responding to FOIA requests for active
law enforcement files.  The (c)(1) exclusion should be employed only in the
exceptional case in which an agency reaches the judgment that, given its belief of
the subject's unawareness of the investigation, the mere invocation of Exemption
7(A) could reasonably be expected to cause harm--a judgment that should be
reached distinctly and thoughtfully.   16

Finally, the clear language of this exclusion specifically restricts its appli-
cability to "during only such time" as the above required circumstances continue
to exist.  This limitation comports with the extraordinary nature of the protection
afforded by the exclusion, as well as with the basic temporal nature of Exemption
7(A) underlying it.  It means, of course, that an agency that has employed the
exclusion in a particular case is obligated to cease doing so once the circum-
stances warranting it cease to exist.  

Once a law enforcement matter reaches a stage at which all subjects are
aware of its pendency, or at which the agency otherwise determines that the
public disclosure of that pendency no longer could lead to harm, the exclusion
should be regarded as no longer applicable.  If the FOIA request which triggered
the agency's use of the exclusion remains pending either administratively or in
court at such time, the excluded records should be identified as responsive to that
request and processed in the ordinary manner.   However, an agency is under no17

legal obligation to spontaneously reopen a closed FOIA request, even though rec-
ords were excluded during its entire pendency:  By operation of law, the records
simply were not subject to the FOIA during the pendency of the request.   18

Where all of these requirements are met, and an agency reaches the
judgment that it is necessary and appropriate that the (c)(1) exclusion be em-
ployed in connection with a request, the records in question will be treated, as far
as the FOIA requester is concerned, as if they did not exist.   Where it is the case19

that the excluded records are just part of the totality of records responsive to a
FOIA request, the request will be handled as a seemingly routine one, with the
other responsive records processed as if they were the only responsive records in
existence.  Where the only records responsive to a request fall within the
exclusion, the requester will lawfully be advised that no records responsive to his
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      See id.  20

      See Attorney General's Memorandum on the 1986 Amendments to the Free-21

dom of Information Act 22-24 (Dec. 1987) [hereinafter Attorney General's 1986
Amendments Memorandum]; see also Tanks v. Huff, No. 95-568, slip op. at 12
(D.D.C. May 28, 1996), appeal dismissed, No. 96-5180 (D.C. Cir. Aug. 13,
1996). 

      5 U.S.C. § 552(c)(2) (1994), as amended by Electronic Freedom of22

Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997). 

      See Attorney General's 1986 Amendments Memorandum at 23.  23

      See, e.g., Keys v. United States Dep't of Justice, 830 F.2d 337, 345-46 (D.C.24

Cir. 1987); see also United States Dep't of Justice v. Landano, 508 U.S. 165, 179-
81 (1993) (although "the Government is not entitled to a presumption that a
source is confidential within the meaning of Exemption 7(D) whenever the source
provides information to the FBI in the course of a criminal investigation," it
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FOIA request exist.   20

     
In order to maintain the integrity of an exclusion, each agency that employs

it must ensure that its FOIA responses are consistent throughout.  Therefore, all
agencies that could possibly employ at least one of the three record exclusions
should ensure that their FOIA communications are consistently phrased so that a
requester cannot ever discern the existence of any excluded records, or of any
matter underlying them, through the agency's response to his FOIA request.

The (c)(2) Exclusion

The second exclusion created by the FOIA Reform Act applies to a nar-
rower situation, involving the threatened identification of confidential informants
in criminal proceedings.   The "(c)(2) exclusion" provides as follows:21

Whenever informant records maintained by a criminal law enforce-
ment agency under an informant's name or personal identifier are
requested by a third party according to the informant's name or
personal identifier, the agency may treat the records as not subject to
the requirements of [the FOIA] unless the informant's status as an
informant has been officially confirmed.22

This exclusion contemplates the situation in which a sophisticated requester
could try to identify an informant by forcing a law enforcement agency into a
position in which it otherwise would have no lawful choice but to tellingly invoke
Exemption 7(D) in response to a request which encompasses informant records
maintained on a named person.   In the ordinary situation, Exemption 7(D), as23

amended, should adequately allow a law enforcement agency to withhold all
items of information necessary to prevent the identification of any of its
confidential sources.24
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should "often" be able to identify circumstances supporting an inference of
confidentiality); FOIA Update, Summer/Fall 1993, at 10. 
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      See Attorney General's 1986 Amendments Memorandum at 23; Tanks, No.25

95-568, slip op. at 12 (D.D.C. May 28, 1996). 

      See Attorney General's 1986 Amendments Memorandum at 23-24; Tanks,26

No. 95-568, slip op. at 12 (D.D.C. May 28, 1996). 

      S. Rep. No. 98-221, at 25 (1983).  27

      See 5 U.S.C. § 552(c)(2); Tanks, No. 95-568, slip op. at 12-13 (D.D.C. May28

28, 1996). 

      See Tanks, No. 95-568, slip op. at 12-13 (D.D.C. May 28, 1996). 29

      See Benavides v. DEA, 968 F.2d 1243, 1248 (D.C. Cir.) ("There is no30

evidence that Congress intended subsection (c)(2) to repeal or supersede the other
enumerated FOIA exemptions or to require disclosure whenever the informant's

(continued...)
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But as with Exemption 7(A), invoking Exemption 7(D) in response to a
FOIA request tells the requester that somewhere within the records encompassed
by his particular request there is reference to at least one confidential source. 
Again, under ordinary circumstances the disclosure of this fact poses no direct
threat.  But under certain extraordinary circumstances, this disclosure could result
in devastating harms to the source and to the system of confidentiality existing
between sources and criminal law enforcement agencies.  

The scenario in which the exclusion is most likely to be employed is one in
which the ringleaders of a criminal enterprise suspect that they have been in-
filtrated by a source and therefore force all participants in the criminal venture
either to directly request that any law enforcement files on them be disclosed to
the organization or to execute privacy waivers authorizing disclosure of their files
in response to a request from the organization.  Absent the (c)(2) exclusion, a law
enforcement agency could effectively be forced to disclose information to the
subject organization (i.e., through the very invocation of Exemption 7(D))
indicating that the named individual is a confidential source.    25

The (c)(2) exclusion is principally intended to address this unusual, but
dangerous situation, by permitting an agency to escape the necessity of giving a
response that would be tantamount to identifying a named party as a law enforce-
ment source.   Any criminal law enforcement agency is authorized to treat such26

requested records, within the extraordinary context of such a FOIA request, as be-
yond the FOIA's reach.  As with the (c)(1) exclusion, the agency would have "no
obligation to acknowledge the existence of such records in response to such
request."27

By its terms, the exclusion simply becomes inapplicable once the individ-
ual's status as a source has been officially confirmed.   But by merely confirming28

a source's status as such, a law enforcement agency does not thereby obligate
itself to confirm the existence of any specific records regarding that source.  29

Thus, the (c)(2) exclusion cannot be read to automatically require disclosure of
source-related information once a source has been officially acknowledged,  so30
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status has been officially confirmed."), modified on other grounds, 976 F.2d 751,
753 (D.C. Cir. 1992). 

      See id. at 1248 ("The legislative history suggests, in fact, that Congress31

intended to permit the DEA to withhold documents under 7(C) and 7(D), even if
the agency must, under subsection (c)(2), acknowledge their existence."); Tanks,
No. 95-568, slip op. at 13 (D.D.C. May 28, 1996) ("Accepting the status of [two
named individuals] as government informants, the FBI explained why disclosure
of any information in its files unrelated to the Plaintiff and his prosecution would
constitute an unwarranted invasion of personal privacy pursuant to Exemption
7(C), 5 U.S.C. § 552(b)(7)(C)."). 

      See Attorney General's 1986 Amendments Memorandum at 24.  32

      See Attorney General's Memorandum on the 1986 Amendments to the33

Freedom of Information Act 24-27 (Dec. 1987) [hereinafter Attorney General's
1986 Amendments Memorandum]. 

      5 U.S.C. § 552(c)(3) (1994), as amended by Electronic Freedom of34
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long as such information may properly be protected under a FOIA exemption.  31

A criminal law enforcement agency forced to employ this exclusion should
do so in the same fashion as it would employ the (c)(1) exclusion already
discussed.   It is imperative that all information which ordinarily would be32

disclosed to a first-party requester, other than information which would reflect
that an individual is a confidential source, be disclosed.  If, for example, the
Federal Bureau of Investigation were to respond to a request for records pertain-
ing to an individual having a known record of federal prosecutions by replying
that "there exist no records responsive to your FOIA request," the interested
criminal organization would surely recognize that its request had been afforded
extraordinary treatment and would draw its conclusions accordingly.  Therefore,
the (c)(2) exclusion must be employed in a manner entirely consistent with its
source-protection objective.

The (c)(3) Exclusion

The third of these special record exclusions pertains only to certain law
enforcement records that are maintained by the FBI.   The "(c)(3) exclusion"33

provides as follows:

Whenever a request is made which involves access to records
maintained by the Federal Bureau of Investigation pertaining to
foreign intelligence or counterintelligence, or international terrorism,
and the existence of the records is classified information as provided
in [Exemption 1], the Bureau may, as long as the existence of the
records remains classified information, treat the records as not
subject to the requirements of [the FOIA].34
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Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997). 

      See Exec. Order No. 12,958, 3 C.F.R. 333 (1996), reprinted in 50 U.S.C. §35

435 note (Supp. I 1996) and reprinted in abridged form in FOIA Update,
Spring/Summer 1995, at 5-10 (superseding Exec. Order No. 12,356 as of Oct. 14,
1995). 

      See 5 U.S.C. § 552(b)(1); see also Attorney General's 1986 Amendments36

Memorandum at 25. 

      See Attorney General's 1986 Amendments Memorandum at 25.37

      See id.  38

      5 U.S.C. § 552(c)(3); see also FOIA Update, Spring/Summer 1995 at 1-2, 1139

(noting that new executive order places greater emphasis on limited classification
and declassification). 

      See Attorney General's 1986 Amendments Memorandum at 25 n.45.  40
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This exclusion recognizes the exceptional sensitivity of the FBI's activities
in the areas of foreign intelligence, counterintelligence, and the battle against
international terrorism, as well as the fact that the classified files of these activi-
ties can be particularly vulnerable to targeted FOIA requests.  Sometimes, within
the context of a particular FOIA request, the very fact that the FBI does or does
not hold any records on a specified person or subject can itself be a sensitive fact,
properly classified in accordance with the applicable executive order on the
protection of national security information  and protectible under FOIA Exemp-35

tion 1.   Once again, however, the mere invocation of Exemption 1 to withhold36

such information can provide information to the requester which would have an
extremely adverse effect on the government's interests.  In some possible
contexts, the furnishing of an actual "no records" response, even to a seemingly
innocuous "first-party" request, could compromise sensitive activities.   37

The FOIA Reform Act took cognizance of this through the (c)(3) exclusion,
in which it authorizes the FBI to protect itself against such harm in connection
with any of its records pertaining to these three, especially sensitive, areas.  To do
so, the FBI must of course reach the judgment, in the context of a particular
request, that the very existence or nonexistence of responsive records is itself a
classified fact and that it need employ this record exclusion to prevent its
disclosure.   By the terms of this provision, the excluded records may be treated38

as such so long as their existence, within the context of the request, "remains
classified information."   39

Additionally, it should be noted that while the statute refers to records
maintained by the FBI, exceptional circumstances could possibly arise in which it
would be appropriate for another component of the Department of Justice or
another federal agency to invoke this exclusion.   Such a situation could occur40

where information in records of another component or agency is derived from
FBI records which fully qualify for (c)(3) exclusion protection.  In such extraor-
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      See id.  41

      See Attorney General's Memorandum on the 1986 Amendments to the42

Freedom of Information Act 27 (Dec. 1987) [hereinafter Attorney General's 1986
Amendments Memorandum]. 

      See id.  43

      See id. at 29; see also Oglesby v. United States Dep't of the Army, 920 F.2d44

57, 67 (D.C. Cir. 1990).  

      See Attorney General's 1986 Amendments Memorandum at 29. 45
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dinary circumstances, the agency processing the derivative information should
consult with the FBI regarding the possible joint invocation of the exclusion in
order to avoid a potentially damaging inconsistent response.   41

Procedural Considerations

Several procedural considerations regarding the implementation and oper-
ation of these special record exclusions should be noted.  First, it should be self-
evident that the decision to employ an exclusion in response to a particular
request must not be reflected on anything made available to the requester.  When
an agency reaches the judgment that it is necessary to employ an exclusion, it
should do so as a specific official determination that is reviewed carefully by
appropriate supervisory agency officials.   The particular records covered by an42

exclusion action should be concretely and carefully identified and segregated
from any responsive records that are to be processed according to ordinary
procedures.   43

It must be remembered that providing a "no records" response as part of an
exclusion strategy does not insulate the agency from either administrative or ju-
dicial review of the agency's action.  The recipient of a "no records" response
may challenge it because he believes that the agency has failed to conduct a suf-
ficiently detailed search to uncover the requested records.   Alternately, any re-44

quester, mindful of the exclusion mechanism and seeking information of a nature
which could possibly trigger an exclusion action, could seek review in an effort to
pursue his suspicions and to have a court determine whether an exclusion, if in
fact used, was appropriately employed. 

Moreover, because the very objective of the exclusions is to preclude the
requester from learning that there exist such responsive records, all administrative
appeals and court cases involving a "no records" response must receive extremely
careful attention.  If one procedure is employed in adjudicating appeals or
litigating cases in which there are genuinely no responsive records, and any
different course is followed where an exclusion is in fact being used, sophis-
ticated requesters could quickly learn to distinguish between the two and defeat
an exclusion's very purpose.   45

Consequently, agencies should prepare in advance a uniform procedure to
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      See FOIA Update, Spring 1991, at 5 ("OIP Guidance:  Procedural Rules46

Under the D.C. Circuit's Oglesby Decision") (agencies obligated to advise any
requester who receives "no record" response of its procedures for filing adminis-
trative appeal) (superseding FOIA Update, Summer 1984, at 2).  

      See Attorney General's 1986 Amendments Memorandum at 29 (superseded47

in part by FOIA Update, Spring 1991, at 5).  

      See id. at 28.  48

      See id.  49

      See id. at 28-29.  50

      See id. at 29.  51

      See id. at 29 & n.52.  52

      See id. at 29; see also Steinberg v. United States Dep't of Justice, No. 93-53

2409, 1997 WL 349997, at *1 (D.D.C. June 18, 1997). 
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handle administrative appeals and court challenges which seek review of the
possibility that an exclusion was employed in a given case.  In responding to
administrative appeals from "no record" responses,  agencies should accept any46

clear request for review of the possible use of an exclusion and specifically ad-
dress it in evaluating and responding to the appeal.   47

In the exceptional case in which an exclusion was in fact invoked, the
appellate review authority should examine the correctness of that action and come
to a judgment as to the exclusion's continued applicability as of that time.   In the48

event that an exclusion is found to have been improperly employed or to be no
longer applicable, the appeal should be remanded for prompt processing of all
formerly excluded records, with the requester advised accordingly.   Where it is49

determined either that an exclusion was properly employed or that, as in the
overwhelming bulk of cases, no exclusion was used, the result of the admini-
strative appeal should be, by all appearances, the same:  The requester should be
specifically advised that this aspect of his appeal was reviewed and found to be
without merit.   50

Such administrative appeal responses, of course, necessarily must be stated
in such a way that does not indicate whether an exclusion was in fact invoked.  51

Moreover, in order to preserve the effectiveness of the exclusion mechanism,
requesters who inquire in any way whether an exclusion has been used should
routinely be advised that it is the agency's standard policy to refuse to confirm or
deny that an exclusion was employed in any particular case.   52

Exclusion issues in court actions must be handled with similarly careful
and thoughtful preparation.  First, it need be recognized that any judicial review
of a suspected exclusion determination must of course be conducted ex parte,
based upon an in camera court filing submitted directly to the judge.   Second, it53

is essential to the integrity of the exclusion mechanism that requesters not be able
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      See Attorney General's 1986 Amendments Memorandum at 29.54

      See id. at 30; see also, e.g., Steinberg, 1997 WL 349997, at *1 ("[T]he55

government is permitted to file an in camera declaration, which explains either
that no exclusion was invoked or that the exclusion was invoked appropriately.");
Steinberg v. United States Dep't of Justice, No. 91-2740, slip op. at 4-5 (D.D.C.
Dec. 2, 1993) (agency "volunteered an in camera submission related to the
allegation of covert reliance on § 552(c)").   

      See Attorney General's 1986 Amendments Memorandum at 30. 56

      See id.; see also, e.g., Steinberg, 1997 WL 349997, at *1 (where plaintiff57

alleged possible use of exclusion, "without confirming or denying the existence of
any exclusion, the Court finds and concludes [after review of in camera
declaration] that if an exclusion was invoked, it was and remains amply justi-
fied"); Beauman v. FBI, No. CV-92-7603, slip op. at 2 (C.D. Cal. Apr. 12, 1993)
("`In response to the plaintiff's claim of the (c)(1) exclusion being utilized in this
action, . . . [w]ithout confirming or denying that any such exclusion was actually
invoked by the defendant, the Court finds and concludes [after review of an in
camera declaration] that if an exclusion was in fact employed, it was, and
remains, amply justified.'" (adopting agency's proposed conclusion of law)). 
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to determine whether an exclusion was employed at all in a given case based
upon how any case is handled in court.  Thus, it is critical that the in camera
defenses of exclusion issues raised in FOIA cases occur not merely in those cases
in which an exclusion actually was employed and is in fact being defended.   54

Accordingly, it is the government's standard litigation policy in the defense
of FOIA lawsuits that, whenever a FOIA plaintiff raises a distinct claim regarding
the suspected use of an exclusion, the government will routinely submit an in
camera declaration addressing that claim, one way or the other.   When an55

exclusion was in fact employed, the correctness of that action will be justified to
the court.  When an exclusion was not in fact employed, the in camera declaration
will state simply that it is being submitted to the court so as to mask whether or
not an exclusion is being employed, thus preserving the integrity of the exclusion
process overall.   In either case, the government will of course urge the court to56

issue a public decision which does not indicate whether it is or is not an actual
exclusion case.  Such a public decision, like an administrative appeal
determination of an exclusion-related request for review, should specify only that
a full review of the claim was had and that, if an exclusion was in fact employed,
it was, and remains, amply justified.  57

DISCRETIONARY DISCLOSURE AND WAIVER

The Freedom of Information Act is an information disclosure statute which,
through its exemption structure, strikes an overall balance between information
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      See John Doe Agency v. John Doe Corp., 493 U.S. 146, 153 (1989).1

      S. Rep. No. 89-813, at 3 (1965); see also Attorney General's Memorandum2

on the 1986 Amendments to the Freedom of Information Act 30 (Dec. 1987);
FOIA Update, Summer 1988, at 14.

      See Chrysler Corp. v. Brown, 441 U.S. 281, 293 (1979); Bartholdi Cable Co.3

v. FCC, 114 F.3d 274, 282 (D.C. Cir. 1997) ("FOIA's exemptions simply permit,
but do not require, an agency to withhold exempted information").  

      See CNA Fin. Corp. v. Donovan, 830 F.2d 1132, 1334 n.1 (D.C. Cir. 1987)4

(An agency's FOIA disclosure decision can "be grounded either in its view that
none of the FOIA exemptions applies, and thus that disclosure is mandatory, or in
its belief that release is justified in the exercise of its discretion, even though the
data fall within one or more of the statutory exemptions."); see also Chenkin v.
Department of the Army, No. 94-7109, slip op. at 1 (3d Cir. June 7, 1995)
(discretionary disclosure of documents during appellate litigation process renders
case moot as to those documents); FOIA Update, Summer 1985, at 3 ("[A]gencies
generally have discretion under the Freedom of Information Act to decide
whether to invoke applicable FOIA exemptions."); cf. FOIA Update, Spring
1992, at 5-6 (discussing exercise of agency discretion in processing of requests
for information maintained in electronic form).  

      President's Memorandum for Heads of Departments and Agencies regarding5

the Freedom of Information Act, 29 Weekly Comp. Pres. Doc. 1999 (Oct. 4,
1993) [hereinafter President Clinton's FOIA Memorandum], reprinted in FOIA
Update, Summer/Fall 1993, at 3; Attorney General's Memorandum for Heads of
Departments and Agencies regarding the Freedom of Information Act (Oct. 4,
1993) [hereinafter Attorney General Reno's FOIA Memorandum], reprinted in
FOIA Update, Summer/Fall 1993, at 4-5.

      See FOIA Update, Summer/Fall 1993, at 1.6

      President Clinton's FOIA Memorandum, reprinted in FOIA Update, Sum-7

mer/Fall 1993, at 3.
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disclosure and nondisclosure,  with an emphasis on the "fullest responsible dis-1

closure."   Inasmuch as the FOIA's exemptions are discretionary, not mandatory,2          3

agencies are free to make "discretionary disclosures" of exempt information, as a
matter of sound policy, whenever they are not otherwise prohibited from doing
so.  4

The statements of FOIA policy issued by President Clinton and Attorney
General Janet Reno on October 4, 1993,  together set forth a strong policy of5

openness in government, in which the making of discretionary FOIA disclosures
plays a prominent part.   President Clinton's FOIA Memorandum emphasizes that6

"the more the American people know about their government, the better they will
be governed."   In turn, Attorney General Reno's FOIA Memorandum establishes7

a "foreseeable harm" standard governing the use of FOIA exemptions, regardless
of whether the information in question "might technically or arguably fall within
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      Attorney General Reno's FOIA Memorandum, reprinted in FOIA Update,8

Summer/Fall 1993, at 4-5.

      Id.9

      See id.; see also FOIA Update, Spring 1997, at 1 (describing Attorney10

General's reiteration of importance of "foreseeable harm" standard to federal
agencies in order to promote further discretionary disclosure in agency decision-
making).

      Attorney General's Memorandum for Heads of Departments and Agencies11

regarding the Freedom of Information Act (Oct. 4, 1993) [hereinafter Attorney
General Reno's FOIA Memorandum], reprinted in FOIA Update, Summer/Fall
1993, at 4-5.

      See 5 U.S.C. § 552(d) (1994), as amended by Electronic Freedom of12

Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997).

      Id. § 552(b)(2).13

      Id. § 552(b)(5).14
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an exemption."   As an essential corollary to that, and based upon the principle8

that information "ought not to be withheld from a FOIA requester unless it need
be," Attorney General Reno's FOIA Memorandum states:

Accordingly, I strongly encourage [all] FOIA officers to make
"discretionary disclosures" whenever possible under the Act.  Such
disclosures are possible under a number of FOIA exemptions, es-
pecially when only a governmental interest would be affected.9

When agencies make discretionary disclosures of exempt information "as a
matter of good public policy" under Attorney General Reno's FOIA Memoran-
dum,  they should not be held to have "waived" their ability to invoke applicable10

FOIA exemptions for similar or related information in the future.  In other situa-
tions, however, various types of agency conduct and circumstances can
reasonably be held to result in exemption waiver.

Discretionary Disclosure

As a general rule, an agency's ability to make a discretionary disclosure of
exempt information in accordance with Attorney General Reno's FOIA Mem-
orandum  will vary according to the nature of the FOIA exemption and the11

underlying interests involved.  First, while the FOIA does not itself prohibit the
disclosure of any information,  an agency's ability to make a discretionary disclo-12

sure of information covered by a FOIA exemption can hinge on whether there
exists any legal barrier to disclosure of that information.  Some of the FOIA's
exemptions--such as Exemption 2  and Exemption 5,  for example--protect a13   14

type of information that is not subject to any such disclosure prohibition.  Other
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      Id. § 552(b)(3).15

      Id. § 552(b)(1) (implementing Exec. Order No. 12,958, 3 C.F.R. 333 (1996),16

reprinted in 50 U.S.C. § 435 note (Supp. I 1996) and reprinted in abridged form in
FOIA Update, Spring/Summer 1995, at 5-10.

      See generally FOIA Update, Winter 1985, at 1-2.17

      See Fed. R. Crim. P. 6(e) (enacted as statute in 1977).18

      See 13 U.S.C. §§ 8(b), 9(a) (1994).19

      See, e.g., Aronson v. IRS, 973 F.2d 962, 966 (1st Cir. 1992).20

      See, e.g., Association of Retired R.R. Workers v. Railroad Retirement Bd.,21

830 F.2d 331, 335 (D.C. Cir. 1987) (FOIA jurisdiction does not extend to
exercise of agency disclosure discretion within Exemption 3 statute); see also
FOIA Update, Fall 1994, at 7 (describing firm limitation imposed on disclosure of
"tax return information" under 26 U.S.C. § 6103).  But see Palmer v. Derwinski,
No. 91-197, slip op. at 3-4 (E.D. Ky. June 10, 1992) (exceptional FOIA case in
which court ordered Veterans Administration to disclose existence of certain
medical records pursuant to discretionary terms of 38 U.S.C. § 7332(b) (1994)). 
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FOIA exemptions--most notably Exemption 3 --directly correspond to, and serve15

to accommodate, distinct prohibitions on information disclosure that operate
entirely independently of the FOIA.  Agencies are constrained from making a dis-
cretionary FOIA disclosure of the types of information covered by the following
FOIA exemptions:

Exemption 1 of the FOIA protects from disclosure national security infor-
mation concerning the national defense or foreign policy, provided that it has
been properly classified in accordance with both the substantive and procedural
requirements of an existing executive order.   As a general rule, an agency offici-16

al holding classification authority determines whether any particular information
requires classification and then that determination is implemented under the
FOIA through the invocation of Exemption 1.   Thus, if information is in fact17

properly classified, and therefore is exempt from disclosure under Exemption 1, it
is not appropriate for discretionary FOIA disclosure.  (See discussion of Exemp-
tion 1, above.)

Exemption 3 of the FOIA explicitly accommodates the nondisclosure pro-
visions that are contained in a variety of other federal statutes.  Some of these
statutory nondisclosure provisions, such as those pertaining to grand jury infor-
mation  and census data,  categorically prevent disclosure harm and establish18   19

absolute prohibitions on agency disclosure; others leave agencies with some
discretion as to whether to disclose certain information, but such administrative
discretion generally is exercised independently of the FOIA.   (See discussion of20

Exemption 3, above.)  Therefore, agencies ordinarily do not make discretionary
disclosure under the FOIA of information that falls within the scope of
Exemption 3.21
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      5 U.S.C. § 552(b)(4).22

      18 U.S.C. § 1905 (1994).23

      See CNA Fin. Corp. v. Donovan, 830 F.2d 1132, 1144 (D.C. Cir. 1987); see24

also FOIA Update, Summer 1985, at 3 ("OIP Guidance:  Discretionary Disclosure
and Exemption 4").

      See Chrysler v. Brown, 441 U.S. 281, 295-96 (1979); see, e.g., St. Mary's25

Hosp., Inc. v. Harris, 604 F.2d 407, 409-10 (5th Cir. 1979).  

      5 U.S.C. § 552(b)(6).26

      Id. § 552(b)(7)(C).27

      Id. § 552a (1994) (amended 1996, 5 U.S.C.A. § 552a (West Supp. 1997)).28

      Id. § 552a(a)(5).29

      Id. § 552a(b).30

      Id. § 552a(b)(2).31
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Exemption 4 of the FOIA protects "trade secrets and commercial or finan-
cial information obtained from a person [that is] privileged or confidential."   For22

the most part, Exemption 4 protects information implicating private commercial
interests that would not ordinarily be the subject of discretionary FOIA
disclosure.  (See discussions of Exemption 4, above, and "Reverse" FOIA,
below.)  Even more significantly, a specific criminal statute, the Trade Secrets
Act,  prohibits the unauthorized disclosure of most (if not all) of the information23

falling within Exemption 4; its practical effect is to constrain an agency's ability
to make a discretionary disclosure of Exemption 4 information,  absent an24

agency regulation (based upon a federal statute) that expressly authorizes dis-
closure.   (See discussion of this point under "Reverse" FOIA, below.)25

Exemptions 6 and 7(C) of the FOIA protect personal privacy interests, in
non-law enforcement records  and law enforcement records,  respectively.  As26    27

with private commercial information covered by Exemption 4, the personal
information protected by Exemptions 6 and 7(C) is not the type of information
ordinarily considered appropriate for discretionary FOIA disclosure; with these
exemptions, a balancing of public interest considerations is built into the deter-
mination of whether the information is exempt in the first place.  (See discussions
of this issue under Exemption 6 and Exemption 7(C), above.)  Moreover, the per-
sonal information covered by Exemptions 6 and 7(C) in many cases falls within
the protective coverage of the Privacy Act of 1974,  which mandates that any28

such information concerning U.S. citizens and permanent-resident aliens that is
maintained in a "system of records"  not be disclosed unless that disclosure is29

permitted under one of the specific exceptions to the Privacy Act's general disclo-
sure prohibition.   Inasmuch as the FOIA-disclosure exception in the Privacy Act30

permits only those disclosures that are "required" under the FOIA,  the making31

of discretionary FOIA disclosures of personal information is fundamentally
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      See DOD v. FLRA, 964 F.2d 26, 30-31 n.6 (D.C. Cir. 1992) (discussing32

Privacy Act's limitations on discretionary FOIA disclosure); see also FOIA
Update, Summer 1984, at 2 (discussing interplay between FOIA and Privacy
Act); cf. Crumpton v. United States, 843 F. Supp. 751, 756 (D.D.C. 1994)
(disclosure under FOIA of personal information not subject to Privacy Act creates
no liability under Federal Tort Claims Act (FTCA), given applicability of FTCA's
discretionary function exception), aff'd on other grounds sub nom.  Crumpton v.
Stone, 59 F.3d 1400 (D.C. Cir. 1995), cert. denied, 116 S. Ct. 1018 (1996).  

      Attorney General Reno's FOIA Memorandum, reprinted in FOIA Update,33

Summer/Fall 1993, at 4-5.

      See id.; see, e.g., Spannaus v. United States Dep't of Justice, 942 F.2d 656,34

658 (D.D.C. 1996) (refusing to review agency "foreseeable harm" determination
as possible abuse of administrative discretion).

      See id.; see also FOIA Update, Spring 1997, at 1; FOIA Update, Spring35

1994, at 3.

      See FOIA Update, Winter 1984, at 11-12 ("FOIA Counselor:  The Unique36

Protection of Exemption 2") (advising agencies not to invoke exemption
heedlessly). 

      See also FOIA Update, Spring 1994, at 3 (distinguishing between "low 2"37

and "high 2" aspects of Exemption 2).
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incompatible with the Privacy Act and, in many instances, is prohibited by it.32

With the exception of information that is subject to the disclosure prohibi-
tions accommodated by the above FOIA exemptions, agencies may make discre-
tionary disclosures of any information that is exempt under the FOIA.  As At-
torney General Reno's FOIA Memorandum explicitly points out, such disclosures
are most appropriate when the interest protected by the exemption in question is
"only a governmental interest" of the agency (rather than a private interest of an
individual or commercial entity)--one that the agency may choose to forego as an
exercise of sound administrative discretion in furtherance of the objectives of
government openness and "maximum responsible disclosure" under the Act.  33

While it does not create any justiciable rights for requesters in FOIA litigation,34

the "foreseeable harm" standard established by Attorney General Reno's FOIA
Memorandum serves to promote such disclosures whenever possible.35

A prime example is the type of administrative information that can fall
within the "low 2" aspect of Exemption 2, which was uniquely designed to shield
agencies from sheer administrative burden rather than from any substantive
disclosure harm.  (See discussion of Exemption 2, above.)  In many instances,
especially when the information in question is a portion of a document page not
otherwise exempt in its entirety, such information is more efficiently released
than withheld.   As a practical matter, moreover, nearly all "low 2" information36

should be appropriate for discretionary disclosure upon application of the
"foreseeable harm" standard of Attorney General Reno's FOIA Memorandum.   37
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      See, e.g., FOIA Update, Spring 1994, at 1 (describing discretionary disclo-38

sure of entire document found properly withheld in Mapother v. Department of
Justice, 3 F.3d 1533 (D.C. Cir. 1993)).

      See FOIA Update, Spring 1994, at 3-5; see, e.g., FOIA Update, Fall 1994, at39

7; see also FOIA Update, Summer/Fall 1993, at 2.  

      See, e.g., FOIA Update, Summer 1985, at 5 (encouraging consideration of40

discretionary disclosure of attorney work-product information when possible to
do so without causing harm to litigation process).

      See FOIA Update, Spring 1994, at 5-6.41

      See id. at 6.42
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By far, the most common examples of information appropriate for discre-
tionary FOIA disclosure can be found under Exemption 5, which incorporates dis-
covery privileges that almost always protect only the institutional interests of the
agency possessing the information.  (See discussion of Exemption 5, above.) 
Information that might otherwise be withheld under the deliberative process
privilege for the purpose of protecting the deliberative process in general can be
disclosed when to do so would cause no "foreseeable harm" to any particular
process of agency deliberation.   A range of factors--including the particular38

circumstances of the decisionmaking process involved, as well as the passage of
time--can compel the conclusion that such information should be disclosed as a
matter of administrative discretion.   (For a detailed discussion, see Exemption 5,39

Applying the "Foreseeable Harm" Standard, above.)

Many litigation-related records that otherwise might routinely be withheld
under Exemption 5's attorney work-product privilege can be disclosed on the
same basis.   This privilege broadly covers practically all information prepared in40

connection with litigation, without any temporal limitation whatsoever.  (See
discussion of Exemption 5, Attorney Work-Product Privilege, above.)  Conse-
quently, it holds an exceptionally large potential for the making of discretionary
disclosures both after the conclusion of litigation--and even during the course of
litigation--upon consideration of certain basic elements of harm.   This is like-41

wise possible for information covered by the attorney-client privilege of Exemp-
tion 5.   (See Exemption 5, Applying the "Foreseeable Harm" Standard, above,42

for a detailed discussion of all three major privileges of Exemption 5 in this
regard.)

The potential held by other FOIA exemptions for discretionary disclosure
upon application of the "foreseeable harm" standard necessarily varies from ex-
emption to exemption.  Overall, the greatest potential for making such disclosures
should be found, as Attorney General Reno's FOIA Memorandum indicates, in
the FOIA exemptions (or parts of exemptions) designed to protect "governmental
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      Attorney General Reno's FOIA Memorandum, reprinted in FOIA Update,43

Summer/Fall 1993, at 4-5.

      5 U.S.C. § 552(b)(7)(E).44

      See FOIA Update, Spring 1994, at 3 (distinguishing between Exemption45

7(E)'s two clauses).

      5 U.S.C. § 552(b)(7)(D).46

      See FOIA Update, Summer/Fall 1993, at 10; see also FOIA Update, Fall47

1994, at 7 (describing such discretionary disclosure through process of Justice
Department litigation review).  

      5 U.S.C. § 552(b)(8).48

      See FOIA Update, Spring 1994, at 3.49

      5 U.S.C. § 552(b) (sentence immediately following exemptions); see also,50

e.g., PHE, Inc. v. Department of Justice, 983 F.2d 248, 252 (D.C. Cir. 1993) (both
agency and court must determine whether any nonexempt information can be
segregated from exempt information and released).  

      FOIA Update, Summer/Fall 1993, at 11-12 ("OIP Guidance:  The `Rea-51

sonable Segregation' Obligation" (quoting Attorney General Reno's FOIA Mem-
orandum, reprinted in FOIA Update, Summer/Fall 1993, at 4-5)).

      See id.52
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interests."   Exemption 7(E),  for example, affords very broad coverage of "law43   44

enforcement techniques" in its first clause, and therefore holds much potential for
discretionary disclosure.   (See discussion of Exemption 7(E), above.)  45

Similarly, the second clause of Exemption 7(D)  broadly covers all infor-46

mation furnished by confidential sources in criminal investigations, regardless of
its source-identification utility; the Department of Justice has specifically
changed its policy for the treatment of such information in order to encourage its
discretionary disclosure whenever that is possible without foreseeable source
identification and harm.   (See discussion of Exemption 7(D), above.)  Likewise,47

the broad coverage of bank examination reports and related records that is
afforded by Exemption 8  holds strong potential for discretionary disclosure as48

well.  (See discussion of Exemption 8, above.)  By contrast, other exemptions are
more narrowly rooted with harm standards that do not hold such discretionary
disclosure potential.49

In this regard, it also should be remembered that the FOIA requires agen-
cies to focus on individual portions of records in connection with the applicability
of all exemptions of the Act and to disclose all individual, "reasonably seg-
regable" record portions that are not covered by an exemption.   This focus is50

essential to meeting the Act's primary objective of "maximum responsible dis-
closure."   As Attorney General Reno's FOIA Memorandum emphasizes,  the51        52

satisfaction of this important statutory requirement can involve an onerous
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1067, 1071 (D.C. Cir. 1993) (emphasizing significance of segregation
requirement in connection with deliberative process privilege under Exemption
5); Wightman v. ATF, 755 F.2d 979, 983 (1st Cir. 1985) ("detailed process of
segregation" held not unreasonable for request involving 36 pages).    

      Attorney General Reno's FOIA Memorandum, reprinted in FOIA Update,54

Summer/Fall 1993, at 4-5.

      See FOIA Update, Fall 1994, at 7 (listing examples of discretionary dis-55

closure and resulting disposition of FOIA litigation cases through process of Jus-
tice Department litigation review).    

      See Attorney General Reno's FOIA Memorandum, reprinted in FOIA Up-56

date, Summer/Fall 1993, at 4-5.

      879 F.2d 698 (9th Cir. 1989).57

      Id. at 700.58

      Id. at 701; see Salisbury v. United States, 690 F.2d 966, 971 (D.C. Cir.59

1982) ("[D]isclosure of a similar type of information in a different case does not
(continued...)
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delineation process, one that readily lends itself to the making of discretionary
disclosures, particularly at the margins of FOIA exemption applicability.   53

Furthermore, as Attorney General Reno's FOIA Memorandum additionally
points out,  making a discretionary disclosure under the FOIA can significantly54

lessen an agency's burden at all levels of the administrative process, and it also
eliminates the possibility that the information in question will become the subject
of protracted litigation--thus serving an additional public interest in the conserva-
tion of increasingly scarce agency resources.55

As also is noted in Attorney General Reno's FOIA Memorandum, when an
agency considers making a discretionary disclosure of exempt information under
the FOIA, it should be able to do so free of any concern that in exercising its
administrative discretion with respect to particular information it is impairing its
ability to invoke applicable FOIA exemptions for any arguably similar
information in the future.   56

Indeed, in the leading judicial precedent on this point, Mobil Oil Corp. v.
EPA,  a FOIA requester argued that by making a discretionary disclosure of57

certain records that could have been withheld under Exemption 5, the agency had
waived its right to invoke that exemption for a group of "related" records.   In58

rejecting such a waiver argument, however, the Court of Appeals for the Ninth
Circuit surveyed the law of waiver under the FOIA and found "no case . . . in
which the release of certain documents waived the exemption as to other
documents.  On the contrary, [courts] generally have found that the release of
certain documents waives FOIA exemptions only for those documents re-
leased."59
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mean that the agency must make its disclosure in every case."); Stein v.
Department of Justice, 662 F.2d 1245, 1259 (7th Cir. 1981) (exercise of discre-
tion should waive no right to withhold records of "similar nature"); Schiller v.
NLRB, No. 87-1176, slip op. at 7 (D.D.C. July 10, 1990) ("Discretionary release
of a document pertains to that document alone, regardless of whether similar
documents exist."), rev'd on other grounds, 964 F.2d 1205 (D.C. Cir.
1992); see also, e.g., United States Student Ass'n v. CIA, 620 F. Supp. 565, 571
(D.D.C. 1985) (no waiver through prior disclosure except as to "duplicate" in-
formation); Dow, Lohnes & Albertson v. Presidential Comm'n on Broad. to Cuba,
624 F. Supp. 572, 578 (D.D.C. 1984) (same); cf. Silber v. United States Dep't of
Justice, No. 91-876, transcript at 18 (D.D.C. Aug. 13, 1992) (bench order) (no
waiver would be found even if it were to be established that other comparable
documents had been disclosed).

      879 F.2d at 701; see also Army Times, 998 F.2d at 1068 (articulating gen-60

eral principle of no waiver of exemption simply because agency released "in-
formation similar to that requested" in past); Halkin v. Helms, 598 F.2d 1, 
9 (D.C. Cir. 1978) ("The government is not estopped from concluding in one case
that disclosure is permissible while in another case it is not."). 

      Nationwide Bldg. Maintenance, Inc. v. Sampson, 559 F.2d 704, 712 n.3461

(D.C. Cir. 1977).
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Such a general rule of nonwaiver through discretionary disclosure is sup-
ported by sound policy considerations, as the Ninth Circuit in Mobil Oil discussed
at some length:

Implying such a waiver could tend to inhibit agencies from making
any disclosures other than those explicitly required by law because
voluntary release of documents exempt from disclosure requirements
would expose other documents [of a related nature] to risk of
disclosure.  An agency would have an incentive to refuse to release
all exempt documents if it wished to retain an exemption for any
documents . . . .  [R]eadily finding waiver of confidentiality for
exempt documents would tend to thwart the [FOIA's] underlying
statutory purpose, which is to implement a policy of broad disclosure
of government records.60

In fact, this rule was presaged by the Court of Appeals for the District of Co-
lumbia Circuit many years ago, when it observed:

Surely this is an important consideration.  The FOIA should not be
construed so as to put the federal bureaucracy in a defensive or hos-
tile position with respect to the Act's spirit of open government and
liberal disclosure of information.61

As another court more recently phrased it:  "A contrary rule would create an
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      Mehl v. EPA, 797 F. Supp. 43, 47 (D.D.C. 1992); see also Military Audit62

Project v. Casey, 656 F.2d 724, 754 (D.C. Cir. 1981) (agency should not be
penalized for declassifying and releasing documents during litigation; otherwise,
there would be "a disincentive for an agency to reappraise its position and, when
appropriate, release documents previously withheld"); Shewchun v. INS, No. 95-
1920, slip op. at 8 (D.D.C. Dec. 10, 1995) (to find agency bad
faith after agency conducted new search and released more information "would
create a disincentive for agencies to conduct reviews of their initial searches"),
summary affirmance granted, No. 97-5044 (D.C. Cir. June 5, 1997); Berg v. Unit-
ed States Dep't of Energy, No. 94-0488, slip op. at 8 (D.D.C. Nov. 7, 1994)
(release of information after initial search does not prove inadequacy of search; to
hold otherwise would end "laudable agency practice of updating and re-
considering the release of information after the completion of the initial FOIA
search"); Gilmore v. NSA, No. 92-3646, slip op. at 22 (N.D. Cal. May 3, 1993)
(following Military Audit and declining to penalize agency); Stone v. FBI, 727 F.
Supp. 662, 666 (D.D.C. 1990) (agencies should be free to make "voluntary"
disclosures without concern that they "could come back to haunt" them in other
cases); cf. Public Citizen v. Department of State, 11 F.3d 198, 203 (D.C. Cir.
1993) (agency should not be required to disclose "related materials" where "to do
so would give the Government a strong disincentive ever to provide its citizenry
with briefings of any kind on sensitive topics").

      See Lovell v. Alderete, 630 F.2d 428, 432 & n.4 (5th Cir. 1980) (alternative63

holding) ("[The] Government's compliance with [plaintiff's] request was not
caused mainly by the institution of the suit, but rather was also affected by a
change in the United States Attorney General's [May 5, 1977] guidelines con-
cerning disclosure of exempted materials."); cf. Bubar v. FBI, 3 Gov't Disclosure
Serv. (P-H) ¶ 83,218, at 89,930-31 (D.D.C. June 13, 1983) (no attorneys fees
appropriate when disclosure was caused by administrative reprocessing of request
"pursuant to newly-adopted procedures").  But see O'Neill, Lysaght & Sun v.
DEA, 951 F. Supp. 1413, 1423 (C.D. Cal. 1996) ("That the suit was pending at
the time of the new directives is the reason the request was eligible for
reevaluation."); cf. McDonnell v. United States, 870 F. Supp. 576, 583-84 (D.N.J.
1994) (causation found when plaintiff challenged government's longstanding
withholding practice and entirely separate case contemporaneously proceeding
through judicial system ultimately resulted in Supreme Court modification of
government's stance and yielded additional disclosures to plaintiff).

      See Nationwide, 559 F.2d at 712 n.34 ("Certainly where the government can64

show that information disclosed . . . was nonetheless exempt from the FOIA a
(continued...)
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incentive against voluntary disclosure of information."  62

By this very same token, moreover, when discretionary disclosures are
made by agencies in accordance with Attorney General Reno's FOIA Memoran-
dum, courts should find that they do not constitute a basis for awarding attorneys
fees under the Act.   Agencies ought to feel free to make discretionary disclo-63

sures of exempt information, at any stage of the FOIA administrative or litigative
process, without concern for such consequences either.   While agen64
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plaintiff should not be awarded attorney fees."); see also FOIA Update, Fall 1994,
at 7 (listing examples of discretionary disclosures in FOIA litigation); cf. Public
Law Educ. Inst. v. United States Dep't of Justice, 744 F.2d 181, 183-84 (D.C. Cir.
1984) (no attorneys fees liability when agency disclosed requested records
discretionarily in related proceeding).

      See FOIA Update, Summer/Fall 1993, at 1-2; see also FOIA Update, Spring65

1997, at 1 (emphasizing importance of discretionary disclosure in agency
decisionmaking).

      American Commercial Barge Lines v. NLRB, 758 F.2d 1109, 1112 (6th Cir.66

1985).  

      See, e.g., North Dakota ex rel. Olson v. Andrus, 581 F.2d 177, 182 (8th Cir.67

1978) (finding waiver when agency made "selective" disclosure to one interested
party only); Committee to Bridge the Gap v. Department of Energy, No. 90-3568,
transcript at 5 (C.D. Cal. Oct. 11, 1991) (bench order) (waiver found when
agency gave preferential treatment to interested party; such action is "offensive"
to FOIA and "fosters precisely the distrust of government the FOIA was intended
to obviate"), aff'd on other grounds, 10 F.3d 808 (9th Cir. 1993) (unpublished
table decision).
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cies are strongly encouraged to make such disclosures at the outset of the ad-
ministrative process,  one court has had occasion to express this principle in65

broad terms: 

 Were the courts to construe disclosure of a document as an agency's
concession of wrongful withholding, . . . agencies would be forced to
either never disclose a document once withheld or risk being
assessed fees.  This result would frustrate the policy of encouraging
disclosure that prompted enactment of the FOIA and its amendments.
. . . Penalizing an agency for disclosure at any stage of the
proceedings is simply not in the spirit of the FOIA.66

Agencies should be mindful, though, that these principles apply to true
discretionary disclosures made under the FOIA--which should be made available
to anyone--as distinguished from any "selective" disclosure made more narrowly
outside the context of the FOIA.   Such non-FOIA disclosures can lead to more67

difficult waiver questions.

Waiver

Sometimes, when a FOIA exemption is being invoked, a further inquiry
must be undertaken:  a determination of whether, through some prior disclosure
or an express authorization, the applicability of the exemption has been waived. 
Resolution of this inquiry requires a careful analysis of the specific nature of and
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      See FOIA Update, Spring 1983, at 6; see also Mobil Oil Corp. v. EPA, 87968

F.2d 698, 700 (9th Cir. 1989) ("The inquiry into whether a specific disclosure
constitutes a waiver is fact specific."); Carson v. United States Dep't of Justice,
631 F.2d 1008, 1016 n.30 (D.C. Cir. 1980) ("[T]he extent to which prior agency
disclosure may constitute a waiver of the FOIA exemptions must depend both on
the circumstances of prior disclosure and on the particular exemptions claimed."). 

      See, e.g., Public Citizen v. Department of State, 11 F.3d 198, 201 (D.C. Cir.69

1993) (finding that "agency official does not waive FOIA exemption 1 by
publicly discussing the general subject matter of documents which are otherwise
properly exempt from disclosure"); Afshar v. Department of State, 702 F.2d 1125,
1132 (D.C. Cir. 1983) (finding that "withheld information is in some material
respect different" from that which requester claimed had been released previous-
ly); Kimberlin v. Department of Justice, 921 F. Supp. 833, 836 (D.D.C. 1996)
(holding that public acknowledgment of investigation does not waive use of
Exemption 7(C) on underlying documents); Dow Jones & Co. v. United States
Dep't of Justice, 880 F. Supp. 145, 151 (S.D.N.Y. 1995) (agency's "limited,
general and cursory discussions" of investigative subject matter during press
conference held not to waive Exemption 7(A)), vacated on other grounds, 907 F.
Supp. 79 (S.D.N.Y. 1995); Kay v. FCC, 867 F. Supp. 11, 20-21 (D.D.C. 1994)
(inadvertent disclosure of some informants' names does not waive Exemption
7(A) protection for information about other informants); Blazar v. OMB, No. 92-
2719, slip op. at 11-12 (D.D.C. Apr. 15, 1994) (following Public Citizen and
finding no waiver of Exemptions 1 and 3 when published autobiography refers to
information sought but provides no more than general outline of it); see also, e.g.,
Fitzgibbon v. CIA, 911 F.2d 755, 766 (D.C. Cir. 1990) (no waiver when withheld
information "pertain[s] to a time period later than the date of the publicly docu-
mented information"); Freeman v. United States Dep't of Justice, No. 92-0557,
slip op. at 9 (D.D.C. June 28, 1993) (no waiver when requester failed to show that
information available to public duplicates that being withheld); Hunt v. FBI, No.
C-92-1390, slip op. at 15-16 (N.D. Cal. Sept. 16, 1992) (agency not required to
disclose documents when "similar" ones were previously released; none of
released documents were "as specific as" or "matched" requested documents). 
But see Committee to Bridge the Gap v. Department of Energy, No. 90-3568,
transcript at 2-5 (C.D. Cal. Oct. 11, 1991) (bench order) (distinguishing Mobil Oil
and finding deliberative process privilege waived for draft order by prior volun-
tary disclosure of earlier draft order to interested party; agency ordered to release
earlier draft order and all subsequent revisions), aff'd on other grounds, 10 F.3d
808 (9th Cir. 1993) (unpublished table decision); Washington Post Co. v. United
States Dep't of the Air Force, 617 F. Supp. 602, 605 (D.D.C. 1985) (disclosure of
document's conclusions waived privilege for body of document).
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circumstances surrounding the prior disclosure involved.   First and foremost, if68

the prior disclosure does not "match" the exempt information in question, the
difference between the two might itself be a sufficient basis for reaching the
conclusion that no waiver has occurred.69

Although courts are generally sympathetic to the necessities of effective
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      See, e.g., Schiffer v. FBI, 78 F.3d 1405, 1410-11 (9th Cir. 1996) (finding no70

waiver of FBI's right to invoke Exemption 7(C) for information made public
during related civil action); Massey v. FBI, 3 F.3d 620, 624 (2d Cir. 1993)
(individuals held not to waive "strong privacy interests in government documents
containing information about them even where the information may have been
public at one time"); Irons v. FBI, 880 F.2d 1446, 1456-57 (1st Cir. 1989) (en
banc) (public testimony by confidential source does not waive FBI's right to
withhold information pursuant to Exemption 7(D)); Cooper v. Department of the
Navy, 558 F.2d 274, 278 (5th Cir. 1977) (prior disclosure of aircraft accident
investigation report to aircraft manufacturer held not to constitute waiver);
McGilvra v. National Transp. Safety Bd., 840 F. Supp. 100, 102 (D. Colo. 1993)
(citing Cooper and finding that release of cockpit voice recorder tapes to parties
in accident investigation is not "public" disclosure under FOIA); Van Atta v. De-
fense Intelligence Agency, No. 87-1508, slip op. at 5-6 (D.D.C. July 6, 1988)
(disclosure to foreign government does not constitute waiver); Medera Com-
munity Hosp. v. United States, No. 86-542, slip op. at 6-9 (E.D. Cal. June 28,
1988) (no waiver where memoranda interpreting agency's regulations sent to state
auditor involved in enforcement proceeding); Erb v. United States Dep't of
Justice, 572 F. Supp. 954, 956 (W.D. Mich. 1983) (nondisclosure under Ex-
emption 7(A) upheld after "limited disclosure" of FBI criminal investigative re-
port to defense attorney and state prosecutor); cf. Gilmore v. NSA, No. 92-3646,
slip op. at 17 (N.D. Cal. May 3, 1993) (fact that material was once in public
domain does not prove its subsequent classification is invalid). 

      See, e.g., North Dakota ex rel. Olson v. Andrus, 581 F.2d 177, 182 (8th Cir.71

1978) ("selective disclosure" of record to one party in litigation deemed "offen-
sive" to FOIA and held to prevent agency's subsequent invocation of Exemption 5
against other party to litigation); Committee to Bridge the Gap, No. 90-3568,
transcript at 3-5 (C.D. Cal. Oct. 11, 1991) (bench order) (deliberative process
privilege waived for draft order by prior voluntary disclosure of earlier draft order
to interested party; selective disclosure is "offensive" to FOIA); Northwest Envtl.
Defense Ctr. v. United States Forest Serv., No. 91-125, slip op. at 12 (D. Or. Aug.
23, 1991) (magistrate's recommendation) (deliberative process privilege waived
as to portion of agency report discussed with "interested" third party), adopted (D.
Or. Feb. 12, 1992).

      No. 84-1868, slip op. at 5-6 (D.D.C. Feb. 5, 1985).72

      Id. at 6; see also In re Subpoena Duces Tecum, 738 F.2d 1367, 1371-7473

(continued...)
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agency functioning when confronted with an issue of waiver,  courts do look70

harshly upon prior disclosures that result in unfairness.   In one case, Hopkins v.71

Department of the Navy,  a commercial life insurance company sought access to72

records reflecting the name, rank, and duty locations of servicemen stationed at
Quantico Marine Corps Base.  The district court, while not technically applying
the doctrine of waiver, rejected the agency's privacy arguments on the grounds
that officers' reassignment stations were routinely published in the Navy Times
and that the Department of Defense had disclosed the names and addresses of 1.4
million service members to a political campaign committee.73
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(D.C. Cir. 1984) (voluntary disclosure by private party of information to one
agency waived attorney work-product and attorney-client privileges when same
information was sought by second agency) (non-FOIA case).   

      Shermco Indus. v. Secretary of the Air Force, 613 F.2d 1314, 1320 (5th Cir.74

1980).

      See Johnson v. HHS, No. 88-243-5, slip op. at 10-11 (E.D.N.C. Feb. 7,75

1989).

      See, e.g., Cooper v. Department of the Navy, 594 F.2d 484, 488 (5th Cir.76

1978). 

      See, e.g., Dresser Indus. Valve Operations, Inc. v. EEOC, 2 Gov't Disclosure77

Serv. (P-H) ¶ 82,197, at 82,575 (W.D. La. Jan. 19, 1982).    

      See also Gannett River States Publ'g Corp. v. Bureau of the Nat'l Guard, No.78

J91-0455-L, slip op. at 14 (S.D. Miss. Mar. 2, 1992) (privacy interests in
withholding identities of soldiers disciplined for causing accident is de minimis
because agency previously released much identifying information); Powell v.
United States, 584 F. Supp. 1508, 1520-21 (N.D. Cal. 1984) (suggesting that
attorney work-product privilege may be waived when agency made earlier release
of such information which "reflect[ed] positively" on agency, and later may have
withheld work-product information on same matter which did not reflect so
"positively" on agency). 

      See Martin Marietta Corp. v. Dalton, No. 94-2702, 1997 WL 459831, at *379

(D.D.C. Aug. 8, 1997) (finding no waiver under Exemption 4 where prior release
of data in contract had been made); Public Citizen Health Research Group v.
FDA, 953 F. Supp. 400, 404-06 (D.D.C. 1996) (holding no waiver where material
accidently released and information not disseminated by requester); Nation
Magazine v. Department of State, 805 F. Supp. 68, 73 (D.D.C. 1992) (dicta)
("[N]o rule of administrative law requires an agency to extend erroneous treat-
ment of one party to other parties, `thereby turning an isolated error into a
uniform misapplication of the law.'" (quoting Sacred Heart Med. Ctr. v. Sullivan,
958 F.2d 537, 548 n.24 (3d Cir. 1992))); Astley v. Lawson, No. 89-2806, slip op.
at 20 (D.D.C. Jan. 11, 1991) (inadvertent placement of documents into public rec-
ord held not to waive exemption when it was remedied immediately upon agen-
cy's awareness of mistake); cf. Kay, 867 F. Supp. at 23-24 (inadvertent disclosure
of documents caused entirely by clerical error has no effect on remaining material
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An agency's failure to heed even its own regulations regarding circulation
of internal agency documents was found determinative and led to a finding of
waiver.   Similarly, an agency's personnel regulation requiring disclosure of (or a74

promise by an agency official to disclose) the information,  an agency's75

carelessness in permitting access to certain information,  and an agency's mis-76

taken disclosure of the contents of a document  have all resulted in waiver.   77     78

On the other hand, waiver is not necessarily found when an agency makes
an entirely mistaken disclosure.   And it has been firmly held that the mere fact79
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at issue); Fleet Nat'l Bank v. Tonneson & Co., 150 F.R.D. 10, 16 (D. Mass. 1993)
(inadvertent production of one volume of three-volume report did not constitute
waiver of attorney work-product privilege as to that volume, nor as to remaining
two volumes of report) (non-FOIA case); Myers v. Williams, No. 92-1609, 1993
U.S. Dist. LEXIS 5304, at **5-7 (D. Or. Apr. 21, 1993) (preliminary injunction
granted prohibiting FOIA requester from disclosing original and all copies of er-
roneously disclosed document containing trade secrets) (non-FOIA case).

      See Irons, 880 F.2d at 1454; Housley v. DEA, No. 92-16946, slip op. at 480

(9th Cir. May 4, 1994) (fact that some information may have been disclosed at
criminal trial does not result in waiver as to other information); see also Davoud-
larian v. Department of Justice, No. 93-1787, slip op. at 5 (4th Cir. Aug. 15,
1994) (per curiam) (requester must demonstrate that specific witness statements
were disclosed at civil trial in order to show waiver); Jones v. FBI, No. C77-1001,
slip op. at 13-14 (N.D. Ohio Aug. 12, 1992) (identities of confidential informants
and third parties are not waived even if they have testified in court and are
publicly known), aff'd, 41 F.3d 238, 249 (6th Cir. 1994) (Exemption 7(D)
"focuses on the source's intent, not the world's knowledge . . . .  [H]old[ing]
otherwise would discourage sources from cooperating with the FBI because of
fear of revelation via FOIA."); LaRouche v. United States Dep't of Justice, No.
90-2753, slip op. at 14 (D.D.C. June 24, 1993) (agency must review requested file
and disclose those portions which were revealed at trial); Church of Scientology
Int'l v. FBI, No. 91-10850-Y, slip op. at 4-5 (D. Mass. Nov. 23, 1992) (privacy
protection waived for information about individuals who publicly testified at trial
and who have been identified).  But see Williams v. FBI, 822 F. Supp. 808, 814
n.3 (D.D.C. 1993) (public testimony by confidential sources does not waive
exemption); cf. Spannaus v. United States Dep't of Justice, No. 85-1015, slip op.
at 25-26 (D. Mass. Nov. 12, 1992) (neither testimony at trial nor actual trial itself
waives protection for documents prepared in anticipation of litigation); Wechsler
v. United States Consumer Prod. Safety Comm'n, No. 92-402, slip op. at 4 (S.D.
Fla. Oct. 19, 1992) (magistrate's recommendation) (fact that confidential source
and/or confidential information may subsequently be disclosed does not affect
exemption), adopted sub nom. United States v. United States Consumer Prod.
Safety Comm'n (S.D. Fla. Dec. 1, 1992). 

      See Fitzgibbon, 911 F.2d at 765 (prior disclosure does not waive "infor-81

mation pertaining to a time period later than the date of the publicly documented
information"); Public Citizen, 11 F.3d at 201 (finding no waiver when agency
official publicly discussed general subject matter of documents); see also Afshar,
702 F.2d at 1131-32 (finding no waiver when withheld information is in some
respect materially different). 

- 407 -

that a confidential source testifies at a trial does not waive Exemption 7(D)
protection for any source-provided information not actually revealed in public.  80

Nor does public congressional testimony waive Exemption 1 protection when the
context of the information publicized is different and only some of the
information is revealed.   Furthermore, disclosure in a congressional report does81

not waive Exemption 1 applicability if the agency itself has never publicly
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      See Earth Pledge Found. v. CIA, 95 Civ 0257, 1996 WL 694427, at *582

(S.D.N.Y. Dec. 4, 1996); see also Salisbury v. United States, 690 F.2d 966, 971
(D.C. Cir. 1982) (holding that information in Senate report "cannot be equated
with disclosure by the agency itself"); Military Audit Project v. Casey, 656 F.2d
724, 744 (D.C. Cir. 1981) (finding that publication of Senate report does not
constitute official release of agency information).

      Morrison v. United States Dep't of Justice, No. 87-3394, slip op. at 383

(D.D.C. Apr. 29, 1988).

      Dow, Lohnes & Albertson v. Presidential Comm'n on Broad. to Cuba, 62484

F. Supp. 572, 577-78 (D.D.C. 1984); see also Brinderson Constructors, Inc. v.
Army Corps of Eng'rs, No. 85-0905, slip op. at 12 (D.D.C. June 11, 1986)
(requester's participation in agency enterprise did not entitle requester to all
related documents). 

      See Myles-Pirzada v. Department of the Army, No. 91-1080, slip op. at 685

(D.D.C. Nov. 20, 1992) (finding privilege waived when agency official read
report to requester over telephone); Shell Oil Co. v. IRS, 772 F. Supp. 202, 211
(D. Del. 1991) (finding waiver when agency employee read aloud entire draft
document at public meeting:  "Where an authorized disclosure is voluntarily
made to a non-federal party, the government waives any claim that the in-
formation is exempt from disclosure under the deliberative process privilege.").

      See FOIA Update, Spring 1983, at 6; see, e.g., McGilvra, 840 F. Supp. at86

102 (release of cockpit voice recorder tapes to parties in accident investigation);
Badhwar v. United States Dep't of the Air Force, 629 F. Supp. 478, 481 (D.D.C.
1986) (disclosure to outside person held necessary to assemble report in first
place), aff'd in part & remanded in part on other grounds, 829 F.2d 182 (D.C. Cir.
1987); FOIA Update, Winter 1984, at 4.

      See, e.g., Direct Response Consulting Serv. v. IRS, No. 94-1156, slip op. at87

6 (D.D.C. Aug. 21, 1995) (attorney-client privilege not waived when documents
sent to other divisions within agency); Chemcentral/Grand Rapids Corp. v. EPA,
No. 91-C-4380, slip op. at 12-14 (N.D. Ill. Oct. 5, 1992) (no waiver of attorney-
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acknowledged the information.  82

In one case it was held that the oral disclosure of only the conclusion
reached in a predecisional document "does not, without more, waive the [delib-
erative process] privilege."   In another, an agency disclosure to a small group of83

nongovernmental personnel, with no copies permitted, was held not to inhibit
agency decisionmaking, so the deliberative process privilege was not waived.  84

Nonetheless, an oral disclosure may be treated as not so different from a written
one, risking a waiver result.85

 
As is suggested above, if the agency is able to establish that it acted respon-

sibly and in furtherance of a legitimate governmental purpose, its later claim of
exemption will likely prevail.   Of course, circulation of a document within the86

agency does not waive an exemption,  nor does disclosure among agencies,  or87     88
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client privilege when documents in question were circulated to only those
employees who needed to review legal advice contained in it); Lasker-Goldman
Corp. v. GSA, 2 Gov't Disclosure Serv. (P-H) ¶ 81,125, at 81,322 (D.D.C. Feb.
27, 1981) (no waiver when document was circulated to management officials
within agency).

      See, e.g., Chilivis v. SEC, 673 F.2d 1205, 1211-12 (11th Cir. 1982) (agency88

does not automatically waive exemption by releasing documents to other
agencies); Silber v. United States Dep't of Justice, No. 91-876, transcript at 10-18
(D.D.C. Aug. 13, 1992) (bench order) (distribution of manual to other agencies
does not constitute waiver).  But cf. Lacefield v. United States, No.
92-N-1680, slip op. at 11 (D. Colo. Mar. 10, 1993) (attorney-client privilege
waived with respect to letter from City of Denver attorney to Colorado Depart-
ment of Safety because letter was circulated to IRS).   

      See, e.g., Aviation Consumer Action Project v. Washburn, 535 F.2d 101,89

107-08 (D.C. Cir. 1976).   

      See, e.g., Florida House of Representatives v. United States Dep't of Com-90

merce, 961 F.2d 941, 946 (11th Cir.) (holding no waiver of exemption due to
court-ordered disclosure, involuntary disclosure to Congress, or disclosure of
related information); Aspin v. DOD, 491 F.2d 24, 26 (D.C. Cir. 1973); see also
Eagle-Picher Indus. v. United States, 11 Ct. Cl. 452, 460-61 (1987) (work-product
privilege not waived in nonspecific congressional testimony "if potentially
thousands of documents need be reviewed to determine if the gist or a significant
part of documents were revealed") (non-FOIA case); FOIA Update, Winter 1984,
at 3-4 ("OIP Guidance:  Congressional Access Under FOIA") (analyzing and
cabining Murphy v. Department of the Army, 613 F.2d 1151 (D.C. Cir. 1979)).

      See, e.g., Shermco, 613 F.2d at 1320-21.91

      See Interco, Inc. v. FTC, 490 F. Supp. 39, 44 (D.D.C. 1979).92

      See, e.g., Lead Indus. Ass'n v. OSHA, 610 F.2d 70, 79 n.13 (2d Cir. 1979);93

see also Allnet Communication Servs. v. FCC, 800 F. Supp. 984, 989 (D.D.C.
1992) (no waiver where information disclosed under "strict confidentiality"),
aff'd, No. 92-5351 (D.C. Cir. May 27, 1994); Silverberg v. HHS, No. 89-2743,
slip op. at 7 (D.D.C. June 14, 1991) (fact that individual who is subject of drug
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to advisory committees (even those including members of the public).  89

Similarly, deference to the common agency practice of disclosing specifically
requested information to a congressional committee,  or to the General Account-90

ing Office (an arm of Congress),  or to state attorneys general,  does not waive91     92

FOIA exemption protection for that information.  

Indeed, when an agency has been compelled to disclose a document under
limited and controlled conditions, such as under a protective order in an admin-
istrative proceeding, its authority to withhold the document thereafter is not di-
minished.   This applies as well to other disclosures in the criminal discovery93
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test by particular laboratory has right of access to its performance and testing
information does not render such information publicly available), appeal
dismissed per stipulation, No. 91-5255 (D.C. Cir. Sept. 2, 1993).  

      See, e.g., Ferguson v. FBI, 957 F.2d 1059, 1068 (2d Cir. 1992) (fact that94

local police department released records pursuant to New York Freedom of
Information Law and one of its officers testified at length in court held not to
waive police department's status as confidential source under Exemption 7(D));
Parker v. Department of Justice, 934 F.2d 375, 379 (D.C. Cir. 1991) (nondis-
closure under Exemption 7(D) upheld even though confidential informant may
have testified at requester's trial); Fisher v. United States Dep't of Justice, 772
F. Supp. 7, 12 (D.D.C. 1991) (even if some of withheld information has appeared
in print, nondisclosure is proper because disclosure from official source would
confirm unofficial information and thereby cause harm to third parties); Beck v.
United States Dep't of Justice, No. 88-3433, slip op. at 2 (D.D.C. July 24, 1991)
("Exemption 7(C) is not necessarily waived where an individual has testified at
trial."), summary affirmance granted in pertinent part & denied in part, No. 91-
5292 (D.C. Cir. Nov. 19, 1992); Glick v. Department of Justice, No. 89-3279, slip
op. at 8 (D.D.C. June 20, 1991) (fact that agency discloses information in one
context does not waive confidentiality of information or of those who provide it);
Crooker v. ATF, No. 85-615, slip op. at 4-5 (D.D.C. Aug. 2, 1985) (nondisclosure
under Exemption 7(A) upheld even though requester reviewed document in prior
parole hearing), rev'd on other grounds, 789 F.2d 64 (D.C. Cir. 1986); Erb, 572 F.
Supp. at 956 (nondisclosure to third party upheld under Exemption 7(A) even
though document provided to defendant through criminal discovery); Krohn v.
Department of Justice, 3 Gov't Disclosure Serv. (P-H) ¶ 83,120, at 83,724
(D.D.C. Sept. 7, 1979) (nondisclosure under Exemption 7(D) upheld even though
requester previously reviewed documents as defendant in criminal discovery). 
But see Kronberg v. United States Dep't of Justice, 875 F. Supp. 861, 867 (D.D.C.
1995) (waiver of exemption found when agency had previously released same
documents during requester's criminal trial).

      Murphy, 490 F. Supp. at 1142.95

      See, e.g., Simmons v. United States Dep't of Justice, 796 F.2d 709, 712 (4th96

Cir. 1986) (unauthorized disclosure does not constitute waiver); Medina-Hincapie
v. Department of State, 700 F.2d 737, 742 n.20 (D.C. Cir. 1983) (official's ultra
vires release does not constitute waiver); Harper v. Department of Justice, No.

(continued...)
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context.94

The one circumstance in which an agency's failure to treat information in a
responsible, appropriate fashion should not result in waiver is when the failure is
not fairly attributable to the agency--i.e., when an agency employee has made an
unauthorized disclosure, a "leak" of information.  Recognizing that a finding of
waiver in such circumstances would only lead to "exacerbation of the harm
created by the leaks,"  the courts have consistently refused to penalize agencies95

by holding that because of such conduct a waiver has occurred.96
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     (...continued)96

92-462, slip op. at 19 (D. Or. Aug. 9, 1993) ("alleged, unauthorized, unofficial,
partial disclosure" in private publication does not waive Exemption 1), aff'd in
part, rev'd in part & remanded on other grounds sub nom. Harper v. DOD, 60
F.3d 833 (9th Cir. 1995) (unpublished table decision); LaRouche, No. 90-2753,
slip op. at 14 (D.D.C. June 4, 1993) (fact that some aspects of grand jury pro-
ceeding were leaked to press has "no bearing" on FOIA litigation); RTC v. Dean,
813 F. Supp. 1426, 1429-30 (D. Ariz. 1993) (no waiver of attorney-client
privilege when agency took precautions to secure confidentiality of document,
but inexplicable leak nonetheless occurred) (non-FOIA case); Silber, No. 91-876,
transcript at 18 (D.D.C. Aug. 13, 1992) (bench order) (unauthorized publication
of parts of document does not constitute any waiver); Washington Post Co. v.
DOD, No. 84-2949, slip op. at 17 n.9 (D.D.C. Feb. 25, 1987) ("unprincipled dis-
closure" by Members of Congress
who had signed statements of confidentiality "cannot be the basis to compel
disclosure" by agency); Laborers' Int'l Union v. United States Dep't of Justice,
578 F. Supp. 52, 58 n.3 (D.D.C. 1983), aff'd, 772 F.2d 919 (D.C. Cir. 1984);
Safeway Stores, Inc. v. FTC, 428 F. Supp. 346, 347-48 (D.D.C. 1977) (finding no
waiver where congressional committee leaked report to press); cf. Hunt v. CIA,
981 F.2d 1116, 1120 (9th Cir. 1992) (agency not required to confirm or deny
accuracy of information released by other government agencies regarding its
interest in certain individuals); Rush v. Department of State, 748 F. Supp. 1548,
1556 (S.D. Fla. 1990) (finding that author of agency documents, who had since
left government service, did not have authority to waive Exemption 5 protection). 
But cf. In re Engram, No. 91-1722, slip op. at 3, 6-7 (4th Cir. June 2, 1992) (per
curiam) (permitting discovery as to circumstances of suspected leak).

      See Abbotts v. NRC, 766 F.2d 604, 607-08 (D.C. Cir. 1985); Kimberlin, 92197

F. Supp. at 835-36 (holding exemption waived when material was released
pursuant to "valid, albeit misunderstood authorization"); Quinn v. HHS, 838 F.
Supp. 70, 75 (W.D.N.Y. 1993) (attorney work-product privilege waived where
"substantially identical" information was previously released to requester);
Myles-Pirzada, No. 91-1080, slip op. at 6 (D.D.C. Nov. 20, 1992) (privilege
waived when agency official read report to requester over telephone); Schlesinger
v. CIA, 591 F. Supp. 60, 66 (D.D.C. 1984); see also Krikorian v. Department of
State, 984 F.2d 461, 467-68 (D.C. Cir. 1993) (court on remand must determine
whether redacted portions of document has been "officially acknowledged");
United States Student Ass'n, 620 F. Supp. at 571 (waiver found for prior disclo-
sure of "duplicate" information); cf. Afshar, 702 F.2d at 1133 (books by former
agency officials do not constitute "an official and documented disclosure"); Arm-
strong v. Executive Office of the President, No. 89-142, slip op. at 16-17 (D.D.C.
July 28, 1995) (book by former agency official containing information "substan-
tially different" from documents sought is not official disclosure); Hunt, No. C-
92-1390, slip op. at 16-18 (N.D. Cal. Sept. 16, 1992) (alleged nongovernmental
disclosure of contents of requested documents does not constitute "official" ac-

(continued...)
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On the other hand, "official" disclosures--i.e., direct acknowledgments by
authoritative government officials--may well waive an otherwise applicable FOIA
exemption.   In this context, one decision held that information that was the sub-97
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     (...continued)97

knowledgement); Holland v. CIA, No. 91-1233, slip op. at 13-14 (D.D.C. Aug.
31, 1992) (applying Afshar and finding that requester has not demonstrated that
specific information in public domain has been "officially acknowledged").   

      Lawyers Comm. for Human Rights v. INS, 721 F. Supp. 552, 569 (S.D.N.Y.98

1989), motion for reargument denied, No. 87-Civ-1115, slip op. at 1-3 (S.D.N.Y.
May 23, 1990).   

- 412 -

ject of an "off-the-record" disclosure to the press cannot be protected under Ex-
emption 1.   Similarly, an individual's express disclosure authorization with re-98

spect to his own interests implicated in requested records can also
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      See, e.g., Providence Journal Co. v. United States Dep't of the Army, 98199

F.2d 552, 567 (1st Cir. 1992) (source statements not entitled to Exemption 7(D)
protection when individuals expressly waived confidentiality); Key Bank of Me.,
Inc. v. SBA, No. 91-362, slip op. at 16 (D. Me. Dec. 31, 1992) (given that subject
of documents has specifically waived any privacy interest she might have in
requested information, agency has not demonstrated that release of information
would harm any privacy interest) (Exemption 6).  But see Church of Scientology
Int'l v. IRS, 995 F.2d 916, 921 (9th Cir. 1993) (IRS agents' purported waivers of
privacy interests held insufficient to compel disclosure).  

      See Williams v. United States Dep't of Justice, 556 F. Supp. 63, 66 (D.D.C.100

1982) (court refused, in FOIA action brought by former senator convicted in
Abscam investigation, to impose upon agency duty to search for possibility that
privacy interests "may have been partially breached in the course of many-faceted
proceedings occurring in different courts over a period of prior years," for to do
so "would defeat the exemption in its entirety or at least lead to extended delay
and uncertainty"); cf. McGehee v. Casey, 718 F.2d 1137, 1141 n.9 (D.C. Cir.
1983) (in non-FOIA case involving CIA's prepublication review, agency "cannot
reasonably bear the burden of conducting an exhaustive search to prove that a
given piece of information is not published anywhere" else).  

      See, e.g., Davoudlarian, No. 93-1787, slip op. at 5 (4th Cir. Aug. 15, 1994)101

(requester has burden of demonstrating that specific information was disclosed at
trial); Public Citizen, 11 F.3d at 201 (applying Afshar and holding "plaintiffs
cannot simply show that similar information has been released, but must establish
that a specific fact already has been placed in the public domain"); Davis v.
United States Dep't of Justice, 968 F.2d 1276, 1279-82 (D.C. Cir. 1992) ("party
who asserts [that] material [is] publicly available carries the burden of production
on that issue . . . because the task of proving the negative--that the information
has not been revealed--might require the government to undertake an exhaustive,
potentially limitless search"; when neither requester nor agency knows exactly
which portions of wiretap tapes were played in open court, requester has burden
of proving actual disclosure to establish waiver); Scott v. CIA, No. 95-0686, 1996
WL 93640, at *6 (D.D.C. Mar. 1, 1996) (requiring requester to compile list of any
public source material believed to mirror withheld information); Freeman, No.
92-0557, slip op. at 6-9 (D.D.C. June 28, 1993) (finding that requester failed to
demonstrate that agencies have shown "complete disregard for confidentiality"
and had not shown that information available to public duplicated that being
withheld); Pfeiffer v. CIA, 721 F. Supp. 337, 342 (D.D.C. 1989) (plaintiff must
do more than simply identify "information that happens to find its way into a pub-
lished account" to meet this
burden); Dow, Lohnes & Albertson, 624 F. Supp. at 578 ("Unless plaintiff can de-

(continued...)
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result in a waiver.99

Finally, it should be noted that an agency should not be required to dem-
onstrate in a FOIA case that it has positively determined that not a single dis-
closure of any withheld information has occurred.   Indeed, the burden is on the100

plaintiff to show that the information sought is public.   As the Court of Appeals101
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     (...continued)101

monstrate that specific information in the public domain appears to duplicate that
being withheld, it has failed to bear its burden of showing prior disclosure.");
United States Student Ass'n, 620 F. Supp. at 571 (plaintiff's generalized assertion
rejected as unsupported by factual submission).  But see Dean, 813 F. Supp. at
1429 ("[A] party seeking to invoke the attorney-client privilege has the burden of
affirmatively demonstrating non-waiver.") (non-FOIA case); Washington Post v.
DOD, 766 F. Supp. 1, 12-13 (D.D.C. 1991) (agency has ultimate burden of proof
when comparing publicly disclosed information with information being withheld,
determining whether information is identical and, if not, determining whether
release of slightly different information would harm national security).

      Occidental Petroleum Corp. v. SEC, 873 F.2d 325, 342 (D.C. Cir. 1989)102

(reverse FOIA suit).  

      Pub. L. No. 93-502, §§ 1-3, 88 Stat. 1561-64 (1974) (subsequently amended). 1

      Pub. L. No. 99-570, § 1803, 100 Stat. 3207, 3207-49, 3207-50 (subsequently2

amended). 

      Id. § 1803, 100 Stat. at 3207-50.  3
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for the District of Columbia Circuit pointedly observed:  "It is far more efficient,
and obviously fairer, to place the burden of production on the party who claims
that the information is publicly available."  102

(The related issue of whether an agency waives its ability to invoke an
exemption in litigation by not raising it at an early stage of the proceedings is
discussed under Litigation Considerations, Waiver of Exemptions in Litigation,
below.) 

FEES AND FEE WAIVERS

Prior to the passage of the Freedom of Information Reform Act of 1986, the
FOIA authorized agencies to assess reasonable charges only for document search
and duplication, and any assessable fees were to be waived or reduced if
disclosure of the requested information was found to be generally in the "public
interest."   The FOIA Reform Act brought significant changes to the way in1

which fees are now assessed under the FOIA.  A new fee structure was estab-
lished, including a new provision authorizing agencies to assess "review" charges
when processing records in response to a commercial-use request, and specific
fee limitations and restrictions were set on the assessment of certain fees both in
general as well as for certain categories of requesters.   Additionally, this FOIA2

amendment replaced the statutory fee waiver provision with a revised standard.3

These revised fee and fee waiver provisions were made effective as of
April 25, 1987, but required implementing agency regulations to become fully
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      See id. § 1804(b), 100 Stat. at 3207-50.  4

      Id. § 1803, 100 Stat. at 3207-49; see Media Access Project v. FCC, 883 F.2d5

1063, 1069 (D.C. Cir. 1989) (finding OMB expressly mandated to establish fee
schedule and guidelines for statutory fee categories). 

      52 Fed. Reg. 10,011 (1987).  6

      Pub. L. No. 99-570, § 1803, 100 Stat. at 3207-49.  7

      See 5 U.S.C. § 552(e) (1994), as amended by Electronic Freedom of8

Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997). 

      See FOIA Update, Winter/Spring 1987, at 1-2; FOIA Update, Summer 1986,9

at 3; FOIA Update, Jan. 1983, at 3-4. 

      See FOIA Update, Winter/Spring 1987, at 3-10; Attorney General's Mem-10

orandum on the 1986 Amendments to the Freedom of Information Act 41-50
(Dec. 1987).

      See Pub. L. No. 99-570, § 1804(b)(2), 100 Stat. at 3207-50.  11
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effective.   Under the FOIA Reform Act, the Office of Management and Budget4

was charged with the responsibility of promulgating, pursuant to notice and re-
ceipt of public comment, a "uniform schedule of fees" for individual agencies to
follow when promulgating their FOIA fee regulations.   On March 27, 1987, the5

Uniform Freedom of Information Act Fee Schedule and Guidelines [hereinafter
OMB Fee Guidelines] were published in final form.   6

The FOIA Reform Act required agencies to promulgate not only a fee
schedule but also specific "procedures and guidelines for determining when such
fees should be waived or reduced."   The Department of Justice, in accordance7

with its statutory responsibility to encourage agency compliance with the FOIA,8

developed new governmentwide policy guidance on the waiver of FOIA fees, to
replace its previous guidance issued in January 1983 (supplemented in November
1986) implementing the predecessor statutory fee waiver standard.   In April9

1987, to assist federal agencies in addressing fee waivers in their new FOIA fee
regulations, the former Assistant Attorney General for Legal Policy issued the
New FOIA Fee Waiver Policy Guidance to the heads of all federal departments
and agencies.10

Because Congress provided only a 180-day period for the preparation and
implementation of new agency fee regulations, virtually all federal agencies re-
mained engaged in this multiple-step process as of the April 25, 1987 effective
date.  Consequently, the Office of Management and Budget advised agencies to
give FOIA requesters the full benefits of both the old and the new provisions,
consistent with the clear contemplation of the new law,  for the interim period11

between April 25, 1987, and the time at which an agency's new implementing
regulation became effective; the Department of Justice advised likewise regarding
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      See FOIA Update, Winter/Spring 1987, at 2.  (For a sample fee regulation,12

see the Department of Justice's fee regulation published at 28 C.F.R. § 16.10
(1996) and the Revised Department of Justice Freedom of Information Act
Regulations, published at 62 Fed. Reg. 45,184, 45,189 (1997) (to be codified at
28 C.F.R. pt. 16) (proposed Aug. 26, 1997).)

      See 5 U.S.C. § 552(a)(4)(A)(ii) (1994), as amended by Electronic Freedom13

of Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997);
see also FOIA Update, Winter/Spring 1987, at 4. 

      See OMB Fee Guidelines, 52 Fed. Reg. 10,011 (1987).  14

      5 U.S.C. § 552(a)(4)(A)(ii)(I). 15

      OMB Fee Guidelines, 52 Fed. Reg. at 10,017-18.  But see McClellan16

Ecological Seepage Situation v. Carlucci, 835 F.2d 1282, 1285 (9th Cir. 1987)
(finding no commercial interest in records sought in furtherance of requesters' tort
claim); Muffoletto v. Sessions, 760 F. Supp. 268, 277-78 (E.D.N.Y. 1991)
(finding no commercial use when records were sought to defend against state
court action to recover debts).  

      See OMB Fee Guidelines, 52 Fed. Reg. at 10,018.  17
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the making of fee waiver determinations.   12

Fees

As amended by the Freedom of Information Reform Act of 1986, the FOIA
provides for three levels of fees that may be assessed in response to FOIA
requests according to categories of FOIA requesters.  These categorical provi-
sions contain limitations on the assessment of fees, with the level of fees to be
charged depending upon the identity of the requester and the intended use of the
information sought.   The following discussion summarizes these fee provisions. 13

The OMB Fee Guidelines, however, discuss these provisions in greater,
authoritative detail and should be consulted by anyone with a FOIA fee (as op-
posed to fee waiver) question.   Fee questions that agencies are unable to resolve14

after consulting those guidelines should be directed to OMB's Office of
Information and Regulatory Affairs, Information Policy and Technology Branch,
at (202) 395-3785.

The first level of fees includes charges for "document search, duplication
and review, when records are requested for commercial use."   The OMB Fee15

Guidelines define the term "commercial use" as "a use or purpose that furthers the
commercial, trade or profit interests of the requester or the person on whose
behalf the request is being made," which can include furthering those interests
through litigation.   Designation of a requester as a "commercial-use requester,"16

therefore, will turn on the use to which the requested information would be put,
rather than on the identity of the requester.   Agencies are encouraged to seek17

additional information or clarification from the requester when the intended use is
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      See id.  18

      See id. at 10,017.  19

      See id. at 10,019; see also Guzzino v. FBI, No. 95-1780, 1997 WL 22886, at20

*4 (D.D.C. Jan. 10, 1997) (upholding agency's assessment of search fees to
conduct search for potentially responsive records within files of individuals "with
names similar to" requester's when no files identifiable to requester existed)
(appeal pending); Linn v. United States Dep't of Justice, No. 92-1406, slip op. at
27-28 (D.D.C. June 6, 1995) (holding no entitlement to refund of search fees
when search unproductive); cf. Stabasefski v. United States, 919 F. Supp. 1570,
1573 (M.D. Ga. 1996) (holding no entitlement to reimbursement of copying fees
when agency redacts portion of requested material).

      OMB Fee Guidelines, 52 Fed. Reg. at 10,017; accord President's Memoran-21

dum for Heads of Departments and Agencies regarding the Freedom of In-
formation Act, 29 Weekly Comp. Pres. Doc. 1999 (Oct. 4, 1993), reprinted in
FOIA Update, Summer/Fall 1993, at 3 ("Federal departments and agencies should
handle requests for information in a customer-friendly manner.").      

      Pub. L. No. 104-231, 110 Stat. 3048.    22

      5 U.S.C.A. § 552(a)(3)(D) (West 1996 & Supp. 1997). 23

      Id. at § 552(a)(3)(C); see also FOIA Update, Winter 1997, at 6; Revised24

Department of Justice Freedom of Information Act Regulations, 62 Fed. Reg.
45,184, 45,190 (1997) (to be codified at 28 C.F.R. pt. 16) (proposed Aug. 26,
1997); OMB Fee Guidelines, 52 Fed. Reg. at 10,018, 10,019 (agencies should
charge "the actual direct cost of providing [computer searches]"; for certain
requester categories, cost equivalent of two hours of manual search provided
without charge).
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not clear from the request itself.18

Charges for document "search" include all the time spent looking for re-
sponsive material, including page-by-page or line-by-line identification of ma-
terial within documents.   Additionally, agencies may charge for search time19

even if they fail to locate any records responsive to the request or even if the rec-
ords located are subsequently determined to be exempt from disclosure.  20

Searches for responsive records should be done in the "most efficient and least
expensive manner."   As now defined by the Electronic Freedom of Information21

Act Amendments of 1996,  the term "search" means locating records or infor-22

mation either "manually or by automated means"  and can require agencies to23

expend "reasonable efforts" in electronic searches, if requested to do so by
requesters willing to pay for that search activity.24

  
The "review" costs which may be charged to commercial-use requesters

consist of the "direct costs incurred during the initial examination of a document
for the purposes of determining whether [it] must be disclosed [under the
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      5 U.S.C. § 552(a)(4)(A)(iv). 25

      See OMB Fee Guidelines, 52 Fed. Reg. at 10,017, 10,018.  26

      5 U.S.C. § 552(a)(4)(A)(iv); see OMB Fee Guidelines, 52 Fed. Reg. at27

10,018.  

      See OMB Fee Guidelines, 52 Fed. Reg. at 10,017.  28

      5 U.S.C.A. § 552(a)(3)(B) (West 1996 & Supp. 1997); see also FOIA29

Update, Winter 1997, at 5-6 (advising agencies on new format disclosure
obligations); FOIA Update, Fall 1996, at 2 (same).

      See OMB Fee Guidelines, 52 Fed. Reg. at 10,018; see also Revised30

Department of Justice FOIA Regulations, 62 Fed. Reg. at 45,190; FOIA Update,
Fall 1990, at 4 & n.25.

      5 U.S.C. § 552(a)(4)(A)(ii)(II). 31

      American Fed'n of Gov't Employees v. United States Dep't of Commerce,32

907 F.2d 203, 209 (D.C. Cir. 1990) (quoting Goland v. CIA, 607 F.2d 339, 353
(D.C. Cir. 1978)).  
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FOIA]."   Review time thus includes processing the documents for disclosure,25

i.e., doing all that is necessary to prepare them for release; but it does not include
time spent resolving general legal or policy issues regarding the applicability of
particular exemptions or reviewing on appeal exemptions already applied.  26

Duplication charges represent the reasonable "direct costs" of making copies of
documents.   Copies can take various forms, including paper copies, microforms,27

or machine-readable documentation.   As further required by the Electronic28

FOIA amendments, agencies must honor a requester's choice of form or format if
the record is "readily reproducible" in that form or format with "reasonable
efforts" by the agency.   For copies prepared by computer, such as printouts,29

agencies should charge the actual costs of production of the printout.   (For30

further discussions of agency responsibilities when searching for or producing
responsive records under the Electronic FOIA amendments, see Procedural Re-
quirements, above.)   

 The second level of fees limits charges to document duplication costs only,
"when records are not sought for commercial use and the request is made by an
educational or noncommercial scientific institution, whose purpose is scholarly or
scientific research; or a representative of the news media."   FOIA requesters31

falling into one or more of these three subcategories of requesters under the
amended Act enjoy a complete "exemption" from the assessment of search and
review fees.  Their requests, like those made by any FOIA requester, still must
"reasonably describe" the records sought in order to not impose upon an agency
"`an unreasonably burdensome search.'"   (For a further discussion of this32

requirement, see Procedural Requirements, above.)  

   The OMB Fee Guidelines define "educational institution" to include var-
ious categories of schools, as well as institutions of higher learning and voca-
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      See OMB Fee Guidelines, 52 Fed. Reg. at 10,018. 33

      Id.; see also National Sec. Archive v. DOD, 880 F.2d 1381, 1383-85 (D.C.34

Cir. 1989) (approving implementation of this standard in DOD regulation). 

      OMB Fee Guidelines, 52 Fed. Reg. at 10,018.  35

      See id.   36

      National Sec. Archive, 880 F.2d at 1387. 37

      Id.38

      See OMB Fee Guidelines, 52 Fed. Reg. at 10,018.  39

      Id. at 10,019; accord FOIA Update, Winter/Spring 1987, at 10; see also40

National Sec. Archive, 880 F.2d at 1387-88.  

      Southam News v. INS, 674 F. Supp. 881, 892 (D.D.C. 1987).41

      See 5 U.S.C. § 552(a)(4)(A)(ii)(III). 42
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tional education.   This definition is limited, however, by the requirement that33

the educational institution be one "which operates a program or programs of
scholarly research."   The definition of a "non-commercial scientific institution"34

refers to a "non-commercial" institution "operated solely for the purpose of con-
ducting scientific research the results of which are not intended to promote any
particular product or industry."35

The definition of a "representative of the news media" refers to any person
actively gathering information of current interest to the public for an organization
that is organized and operated to publish or broadcast news to the general
public.   The Court of Appeals for the District of Columbia Circuit has36

elaborated upon this definition, holding that "a representative of the news media
is, in essence, a person or entity that gathers information of potential interest to a
segment of the public, uses its editorial skills to turn the raw materials into a dis-
tinct work, and distributes that work to an audience."   Such a definition, the37

D.C. Circuit made clear, excludes "`private librar[ies]' or `private repositories'" of
government records, or middlemen such as "`information vendors [or] data
brokers,'" who request records for use by others.   This fee category, however,38

may include freelance journalists, when they can demonstrate a solid basis for
expecting the information disclosed to be published by a news organization.   A39

request from a representative of the news media that supports a news-
dissemination function "shall not be considered to be a request that is for a
commercial use."   The first case to construe this subcategory of requesters held40

that even a foreign news service may qualify as a representative of the news
media.   41

The third level of fees, which applies to all requesters who do not fall
within either of the preceding two fee levels, consists of reasonable charges for
document search and duplication,  as was provided for in the former statutory42

FOIA fee provision.  
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      See OMB Fee Guidelines, 52 Fed. Reg at 10,013, 10,017-18.  43

      See id. at 10,013, 10,018; cf. Long v. ATF, 964 F. Supp. 494, 498, 49944

(D.D.C. 1997) (upholding agency's determination that "it did not `find it neces-
sary'" to make requester category determination when full fee waiver granted,
rejecting plaintiff's request for declaratory judgment as to its requester category
when no fee at issue, and finding question not ripe as to future requests).   

      See National Sec. Archive, 880 F.2d at 1388 (stating that court's deter-45

mination of requester's news media status is "not chiselled in granite"); Long, 964
F. Supp. at 498 (indicating that "an entity's status can change").

      OMB Fee Guidelines, 52 Fed. Reg. at 10,018; see, e.g., 28 C.F.R. § 16.10(k)46

(1996) (Department of Justice fee regulation); see also Revised Department of
Justice FOIA Regulations, 62 Fed. Reg. at 45,190.  

      See OMB Fee Guidelines, 52 Fed. Reg. at 10,018; cf. FOIA Update, Winter47

1995, at 1-2 (stressing importance of cost-efficiency to overall process of FOIA
administration).    

      See OMB Fee Guidelines, 52 Fed. Reg. at 10,018; see also FOIA Update,48

Jan. 1983, at 2 (citing applicable Comptroller General decisions).  

      See 5 U.S.C. § 552(a)(4)(A)(iv)-(v).  49

      See id. § 552(a)(4)(A)(iv)(I); see also OMB Fee Guidelines, 52 Fed. Reg. at50

10,018.  
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When any FOIA request is submitted by someone on behalf of another
person--for example, by an attorney on behalf of a client--it is nevertheless the
underlying requester's identity and intended use that determines the level of
fees.   When such information is not readily apparent from the request itself,43

agencies should seek clarification from the requester before assigning a requester
to a specific requester category.   Agencies also should be alert to the fact that a44

requester's category can change over time.  45

Additionally, all categories of requesters may be charged the actual "direct
costs" involved when an agency complies with a request for "special services,"
such as certifying records as true copies or mailing records by express mail.   In46

this regard, agencies should strive to use the most efficient and least costly means
of complying with a request.   This may include the use of contractor services, as47

long as an agency does not relinquish responsibilities it alone must perform, such
as making fee waiver determinations.48

The fee structure also includes restrictions both on the assessment of cer-
tain fees and on the authority of agencies to ask for an advance payment of a
fee.   No FOIA fee may be charged by an agency if the government's cost of col-49

lecting and processing the fee is likely to equal or exceed the amount of the fee
itself.   In addition, except with respect to commercial-use requesters, agencies50

must provide the first 100 pages of duplication, as well as the first two hours of
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      See 5 U.S.C. § 552(a)(4)(A)(iv)(II); see also OMB Fee Guidelines, 52 Fed.51

Reg. at 10,018-19.  

      See 5 U.S.C. § 552(a)(4)(A)(iv)(I); see also OMB Fee Guidelines, 52 Fed.52

Reg. at 10,018.

      See 5 U.S.C. § 552(a)(4)(A)(v); see also OMB Fee Guidelines, 52 Fed. Reg.53

at 10,020; Wade v. IRS, No. 96-1855, slip op. at 1-2 (D.D.C. Aug. 21, 1997)
(ordering plaintiff to make advance payment "in the manner required by the
[agency]" when fees exceeded $250); Rothman v. Daschle, No. 96-5898, 1997
U.S. Dist. LEXIS 13009, at *2 (E.D. Pa. Aug. 20, 1997) (upholding agency's
request for advance payment when fees exceeded $250); Nance v. United States
Postal Serv., No. 91-1183, slip op. at 3 (D.D.C. Jan. 24, 1992) (stating that when
fees exceed $250 and fee waiver is inappropriate, agency may refuse to begin
search until requester makes advance payment); Mason v. Bell, No. 78-719-A,
slip op. at 1 (E.D. Va. May 16, 1979) (finding dismissal of FOIA case proper
when plaintiffs failed to pay fees to other federal agencies for prior requests); cf.
Centracchio v. FBI, No. 92-0357, slip op. at 5 (D.D.C. Mar. 16, 1993) (holding
that failure to pay requested advance deposit on fee in excess of $250 fatal to
requester's FOIA claim).  But cf. Ruotolo v. Department of Justice, 53 F.3d 4, 9-
10 (2d Cir. 1995) (suggesting agency should have processed request up to amount
tendered by requesters when it estimated cost "would far exceed" $250 but
provided no upper limit nor assistance in reformulating request).  

      See Strout v. United States Parole Comm'n, 40 F.3d 136, 139 (6th Cir. 1994)54

(finding that agency regulation requiring payment before release of processed
records does not conflict with statutory prohibition against advance payment);
Taylor v. United States Dep't of the Treasury, No. A-96-CA-933, 1996 U.S. Dist.
LEXIS 19909, at *5 (W.D. Tex. Dec. 17, 1996) (same); Trueblood v. United
States Dep't of the Treasury, 943 F. Supp. 64, 68 (D.D.C. 1996) (stating that
agency may require payment before sending processed records); Putnam v.
United States Dep't of Justice, 880 F. Supp. 40, 42 (D.D.C. 1995) (allowing
agency to require payment of current and outstanding fees before releasing rec-
ords); Crooker v. ATF, 882 F. Supp. 1158, 1162 (D. Mass. 1995) (finding no ob-
ligation to provide records until current and past due fees paid); see also, e.g., 28

(continued...)
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search time, without cost to the requester.   These two provisions work together51

so that, except with respect to commercial-use requesters, agencies should not
begin to assess fees until after they provide this amount of free search and
duplication; the assessable fee for any requester then must be greater than the
agency's cost to collect and process it in order for the fee actually to be charged.   52

Agencies also may not require a requester to make an advance payment,
i.e., payment before work is begun or continued on a request, unless the agency
first estimates that the assessable fee is likely to exceed $250, or unless the
requester has previously failed to pay a properly assessed fee in a timely manner
(i.e., within thirty days of the billing date).   This statutory restriction does not53

prevent agencies from requiring payment before records which have been proc-
essed are released.   Additionally, when an agency reasonably be54
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C.F.R. § 16.10(g)(3) (1996) ("Payment owed for work already completed is not
an advance payment."); Revised Department of Justice FOIA Regulations, 62
Fed. Reg. at 45,191 (same).

      See OMB Fee Guidelines, 52 Fed. Reg. at 10,019; see also Atkin v. EEOC,55

No. 91-2508, slip op. at 20-21 (D.N.J. Dec. 4, 1992) (agency's decision to
aggregate requests found proper; reasonable for agency to believe 13 requests
relating to same subject matter submitted within three-month period were made
by requester to evade payment of fees), appeal dismissed for failure to timely
prosecute sub nom. Atkin v. Kemp, No. 93-5548 (3d Cir. Dec. 6, 1993).  

      See OMB Fee Guidelines, 52 Fed. Reg. at 10,019-20.  56

      5 U.S.C. § 552(a)(4)(A)(vi); see, e.g., Oglesby v. United States Dep't of the57

Army, 79 F.3d 1172, 1177 (D.C. Cir. 1996) (NARA statute fits within exception
of FOIA subsection (a)(4)(A)(vi)); see also Technical Information Act, 15 U.S.C.
§§ 1151-57 (1994) (providing for dissemination of technological, scientific, and
engineering information to business and industry); OMB Fee Guidelines, 52 Fed.
Reg. at 10,017, 10,018.

      See OMB Fee Guidelines, 52 Fed. Reg. at 10,012-13, 10,017, 10,01858

(implementing 5 U.S.C. § 552(a)(4)(A)(vi)); cf. SDC Dev. Corp. v. Mathews, 542
F.2d 1116, 1120 (9th Cir. 1976) (in decision predating 1986 FOIA amendments
and turning on issue of "agency records," holding that records for which charges
were specifically authorized by another statute not required to be made available
under FOIA).  

      See OMB Fee Guidelines, 52 Fed. Reg. at 10,017.  59

      Compare Oglesby, 79 F.3d at 1178 (refusing to rule on district court's60

finding that NARA's fee provision is exempt from FOIA's fee waiver require-
(continued...)
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lieves that a requester is attempting to break a request into a series of requests for
the purpose of avoiding the assessment of fees, the agency may aggregate those
requests and charge accordingly.   The OMB Fee Guidelines should be consulted55

for additional guidance on aggregating requests.   56

The amended law also provides that FOIA fees are superseded by "fees
chargeable under a statute specifically providing for setting the level of fees for
particular types of records."   Thus, when documents responsive to a FOIA57

request are maintained for distribution by an agency according to a statutorily
based fee schedule, requesters should obtain the documents from that source and
pay the applicable fees in accordance with the fee schedule of that other statute.  58

This ensures that such fees are properly borne by the requester and not the general
public.   The superseding of FOIA fees by the fee provisions of another statute59

raises a related question as to whether an agency with a statutorily based fee
schedule for particular types of records is subject to the FOIA's fee waiver pro-
vision; although this question has been raised, it has not yet been reached by an
appellate court.    60
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ment, because appellant failed to raise argument in timely manner), and Oglesby
v. United States Dep't of the Army, 920 F.2d 57, 70 n.17 (D.C. Cir. 1990) (not
reaching fee waiver issue because plaintiff failed to exhaust administrative
remedies), with St. Hilaire v. Department of Justice, No. 91-0078, slip op. at 4-5
(D.D.C. Sept. 10, 1991) (avoiding fee waiver issue because requested records
made publicly available), summary judgment granted (D.D.C. Mar. 18, 1992),
aff'd per curiam, No. 92-5153 (D.C. Cir. Apr. 28, 1994).  

      See 5 U.S.C. § 552(a)(3)(B); see also Irons v. FBI, 571 F. Supp. 1241, 124361

(D. Mass. 1983); cf. Oglesby, 920 F.2d at 66. 

      See, e.g., Trenerry v. IRS, No. 95-5150, 1996 WL 88459, at *2 (10th Cir.62

Mar. 1, 1996) (exhaustion of administrative remedies includes payment of FOIA
fees); Oglesby, 920 F.2d at 66 & n.11, 71 ("Exhaustion does not occur until fees
are paid or an appeal is taken from the refusal to waive fees."); Kuchta v. Harris,
No. 92-1121, slip op. at 5-9 (D. Md. Mar. 25, 1993) (failure to pay fees stops
administrative process and precludes exhaustion); cf. Johnston v. United States,
No. 93-CV-5605, 1997 U.S. Dist. LEXIS 597, at *4 (E.D. Pa. Jan. 27, 1997)
(entering summary judgment for agency when requester failed to agree to pay
estimated fees).  

      See Pollack v. Department of Justice, 49 F.3d 115, 119-20 (4th Cir.) (com-63

mencement of FOIA action does not relieve requester of obligation to pay for
documents), cert. denied, 116 S. Ct. 130 (1995); Trueblood, 943 F. Supp. at 68
(even if request for payment not made until after litigation commences, that fact
does not relieve requester of obligation to pay reasonably assessed fees). 

      See Stabasefski, 919 F. Supp. at 1573 (stating that FOIA does not provide64

for reimbursement of fees when agency redacts portion of requested material). 

      See 5 U.S.C. § 552(a)(4)(A)(vii) (establishing revised de novo/admin-65

istrative record standard and scope of review for fee waiver issues). 
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The FOIA requires that requesters follow the agency's published rules for
making FOIA requests, including those pertaining to the payment of authorized
fees.   Requesters have been found not to have exhausted their administrative61

remedies when fee requirements have not been met.   A requester's obligation to62

comply with the agency's fee requirements does not cease after litigation has been
initiated under the FOIA.   (For a further discussion of the exhaustion re-63

quirement, including "fee" exhaustion, see Litigation Considerations, Exhaustion
of Administrative Remedies, below.)  Furthermore, the Act contains no provision
for reimbursement of fees when the requester is dissatisfied with the agency's
response.64

Because the FOIA Reform Act is silent with respect to the standard and
scope of judicial review of FOIA fee issues,  the standard should remain the65

same as that under the predecessor statutory fee provision--i.e., agency action
should be upheld unless it is found to be "arbitrary or capricious," in accordance
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      5 U.S.C. §§ 701-706 (1994); see Trenerry v. IRS, No. 90-C-444-B, slip op.66

at 6 (N.D. Okla. Oct. 28, 1993) (finding assessed fees found reasonable, in
accordance with agency regulations, and not arbitrary and capricious); cf. Long,
964 F. Supp. at 497 (finding plaintiff's allegation that assessment of fees was
arbitrary and capricious was mooted by subsequent grant of fee waiver); Knowles
v. United States Coast Guard, No. 96-1018, 1997 WL 151397, at *13 (S.D.N.Y.
Mar. 31, 1997) (rejecting requester's claim of excessive fee where agency
subsequently reduced it).  

      Compare Media Access Project v. FCC, 883 F.2d 1063, 1071 (D.C. Cir.67

1989) (agency's interpretation of its own fee regulations "must be given at least
some deference"), with National Sec. Archive, 880 F.2d at 1383 (question of
deference owed to agency's fee regulations not resolved). 

      Pub. L. No. 93-502, §§ 1-3, 88 Stat. 1561-64 (1974) (subsequently68

amended).

      Ely v. United States Postal Serv., 753 F.2d 163, 165 (D.C. Cir. 1985).  69

      See FOIA Update, Jan. 1983, at 3-4.  70

      See id. 71
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with the Administrative Procedure Act.   Perhaps due to this lack of statutory66

clarity, the appropriate standard of review has yet to be clearly established and
the extent of judicial deference to agency fee regulations, based upon the OMB
Fee Guidelines, remains somewhat unclear.   67

Fee Waivers

Prior to the passage of the Freedom of Information Reform Act of 1986, the
FOIA authorized agencies to waive or reduce the customary charges for doc-
ument search and duplication when it was determined that such action was "in the
public interest because furnishing the information can be considered as primarily
benefiting the general public."   As the Court of Appeals for the District of68

Columbia Circuit had emphasized, this provision "was enacted to ensure that the
public would benefit from any expenditure of public funds for the disclosure of
public records."   In January 1983, the Department of Justice issued fee waiver69

guidelines setting forth five specific criteria, developed in numerous court deci-
sions, for federal agencies to apply in determining whether the public interest
warranted a waiver or reduction of fees.   These criteria called upon agencies to70

determine:  (1) whether there was a genuine public interest in the subject matter
of the request; (2) whether the responsive records were informative on the issue
of public interest; (3) whether the requested information was already in the public
domain; (4) whether the requester had the qualifications and ability to use and
disseminate the information; and (5) whether the benefit to the general public was
outweighed by any commercial or personal benefit to the requester.   71

The replacement fee waiver standard established by the FOIA Reform Act,
effective as of April 25, 1987, more specifically defined the term "public interest"
by providing that fees should be waived or reduced "if disclosure of the
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      Pub. L. No. 99-570, § 1803, 100 Stat. 3207, 3207-50 (codified as amended72

at 5 U.S.C. § 552(a)(4)(A)(iii) (1994)), further amended by Electronic Freedom of
Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997).  

      See FOIA Update, Winter/Spring 1987, at 3-10; see also id. at 10 (speci-73

fying that previous "procedural" guidance on fee waiver issues remains in effect);
FOIA Update, Jan. 1983, at 4. 

      835 F.2d 1282, 1286 (9th Cir. 1987); see also, e.g., Pederson v. RTC, 847 F.74

Supp. 851, 855 (D. Colo. 1994); Sloman v. United States Dep't of Justice, 832 F.
Supp. 63, 68 (S.D.N.Y. 1993).  

      5 U.S.C. § 552(a)(4)(A)(iii) (1994), as amended by Electronic Freedom of75

Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997); see
also 28 C.F.R. § 16.10(d) (1996); Revised Department of Justice Freedom of
Information Act Regulations, 62 Fed. Reg. 45,184, 45,191 (1997) (to be codified
at 28 C.F.R. pt. 16) (proposed Aug. 26, 1997).

      See FOIA Update, Winter/Spring 1987, at 4; see also Klamath Water Users76

Protective Ass'n v. United States Dep't of the Interior, No. 96-3077, slip op. at 47
(D. Or. June 19, 1997) (magistrate's recommendation) (burden on requester to
show eligibility for fee waiver); Ludsin v. SBA, No. 96 Civ. 2146, 1997 U.S.
Dist. LEXIS 8617, at **10-11 (S.D.N.Y. June 19, 1997) (noting that fee waiver
provision contains two requirements and that requester carries burden of proof on
both); Anderson v. DEA, No. 93-253, slip op. at 4 (W.D. Pa. May 11, 1995)
(magistrate's recommendation) (burden on requester to establish that fee waiver
standard met), adopted (W.D. Pa. June 21, 1995); Sloman, 832 F. Supp. at 67
(two-pronged statutory test used to determine when fees should be waived); Hoff-
man v. IRS, No. 90-0459, slip op. at 2 (D.D.C. Oct. 23, 1991) (burden on
requester to establish fee waiver standard met). 
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information is in the public interest because it is likely to contribute significantly
to public understanding of the operations or activities of the government and is
not primarily in the commercial interest of the requester."   In light of this72

amended fee waiver provision, the Department of Justice issued revised fee
waiver policy guidance on April 2, 1987--which superseded its 1983 substantive
fee waiver guidance, as well as that issued in November 1986 (concerning insti-
tutions and record repositories)--and it advised agencies of six analytical factors
logically to be considered in applying the new statutory fee waiver standard.  73

These six factors were applied and implicitly approved by the Court of Appeals
for the Ninth Circuit in McClellan Ecological Seepage Situation v. Carlucci.   74

The amended statutory fee waiver standard contains two basic require-
ments--the public interest requirement and the requirement that the requester's
commercial interest in the disclosure, if any, must be less than the public interest
in it.   Both of these requirements must be satisfied by the requester before prop-75

erly assessable fees are waived or reduced under the statutory standard.   Re-76

quests for a waiver or reduction of fees must be considered on a case-by-case
basis and should address both of these requirements in sufficient detail for the
agency to make an informed decision as to whether it can appropriately waive or
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      See FOIA Update, Winter/Spring 1987, at 6; National Sec. Archive v. DOD,77

880 F.2d 1381, 1383 (D.C. Cir. 1989) (dictum) (fee waiver decisions made on
"case-by-case" basis); National Wildlife Fed'n v. Hamilton, No. 95-017-BU, slip
op. at 2 (D. Mont. July 15, 1996) (same); Wilson v. CIA, No. 91-0087, slip op. at
3 (D.D.C. Nov. 5, 1991) (agency must necessarily evaluate each fee waiver re-
quest); Martorano v. FBI, No. 89-1345, slip op. at 8 (D.D.C. Sept. 30, 1991) (re-
quester not entitled to documents when he neither provided agency with infor-
mation necessary to justify fee waiver nor agreed to
pay fees); see also McClellan, 835 F.2d at 1285 (conclusory statements will not
support fee waiver request).    

      See Dollinger v. United States Postal Serv., No. 95-CV-6174T, slip op. at 7-78

8 (W.D.N.Y. Aug. 24, 1995) (concluding that agency not bound by previous
decision on fee waiver for similar request from same requester). 

      See, e.g., Oglesby v. United States Dep't of the Army, 920 F.2d 57, 66 n.1179

(D.C. Cir. 1990) (conclusory statements insufficient to make public interest show-
ing); NTEU v. Griffin, 811 F.2d 644, 647 (D.C. Cir. 1987) (observing under
previous standard that requester seeking fee waiver bears burden of identifying
"public interest" involved); Ludsin, 1997 U.S. Dist. LEXIS 8617, at *8
(reiterating that requester must assert public interest justifications with reasonable
specificity); Trueblood v. United States Dep't of the Treasury, 943 F. Supp. 64, 69
(D.D.C. Oct. 30, 1996) (rejecting contention that public interest requirement met
by identifying personal benefit to requester); National Wildlife Fed'n, No. 95-
017-BU, slip op. at 3 (D. Mont. July 15, 1996) (reiterating that requester bears
burden of demonstrating that requested information is in public interest); Oregon
Natural Resources Council v. Bureau of Land Management, No. 92-6425-TC, slip
op. at 2 (D. Or. Apr. 22, 1994) (requester's nonprofit status, coupled with determi-
nations by other agencies that it operates in public interest, found "insufficient to
establish entitlement to a `public interest' fee waiver"), motion to retain juris.
conditionally granted & motion to vacate judgment denied (D. Or. Sept. 16,
1994), appeal dismissed for lack of appealable order, No. 94-35696 (9th Cir. Dec.
9, 1994) (district court action mooted upon expiration of conditions for retaining
jurisdiction); Sloman, 832 F. Supp. at 68 (public interest requirement not met by
merely quoting statutory standard); cf. Sierra Club Legal Defense Fund v. Bibles,
No. 93-35383, slip op. at 3-4 (9th Cir. Aug. 29, 1994) (disclosure to group that is
"in the public interest" not same as saying disclosure without fees is likely to con-
tribute to public understanding; status as public interest law firm does not auto-
matically entitle it to fee waiver at taxpayer expense); Ludsin, 1997 U.S. Dist.
LEXIS 8617, at *16 (rejecting requester's claim that disclosure to it would

(continued...)
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reduce the fees in question.   As with disclosures made under the FOIA, it has77

been found that agencies analyzing fee waiver requests are not bound by previous
administrative decisions.78

In order to determine whether the first fee waiver requirement has been
met--i.e., that disclosure of the requested information is in the public interest
because it is likely to contribute significantly to public understanding of govern-
ment operations or activities --agencies should consider the following four fac79
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increase government revenues as "not the same as the `public interest' under the
FOIA").  

      See Dollinger, No. 95-CV-6174T, slip op. at 4 (W.D.N.Y. Aug. 24,80

1995) (concluding that "government" as used in fee waiver standard refers to
federal government).  

      NTEU, 811 F.2d at 648. 81

      See, e.g., Ludsin, 1997 U.S. Dist. LEXIS 8617, at *14 (disclosure of82

appraisals of government property do not "in any readily apparent way" con-
tribute to public's understanding of operations or activities of government); Atkin
v. EEOC, No. 91-2508, slip op. at 27-28 (D.N.J. Dec. 4, 1992) (requested list of
agency attorneys and their bar affiliations "clearly does not concern identifiable
government activities or operations"), appeal dismissed for failure to timely
prosecute sub nom. Atkin v. Kemp, No. 93-5548 (3d Cir. 1993); Nance v. United
States Postal Serv., No. 91-1183, slip op. at 3-4 (D.D.C. Jan. 24, 1992)
(disclosure of illegally cashed money orders will not contribute significantly to
public understanding of operations of government).  

      See FOIA Update, Winter/Spring 1987, at 6.83

      See id.; Carney v. United States Dep't of Justice, 19 F.3d 807, 814 (2d Cir.84

1994) (relevant to consider subject matter of fee waiver request); Larson v. CIA,
843 F.2d 1481, 1483 (D.C. Cir. 1988) (character of information proper factor to
consider); see also Gray v. USDA, No. 91-1383, slip op. at 3 (D.D.C. Nov. 25,
1991) (no showing that minute amount of relevant information that may be found
among masses of irrelevant material will enlighten public understanding of
agency's operations); Conklin v. United States, 654 F. Supp. 1104, 1106 (D. Colo.
1987) (finding mere allegations of agency "oppression" did not justify fee waiver
under predecessor fee waiver standard); American Fed'n of Gov't Employees v.

(continued...)
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tors in sequence:

1.  First, the subject matter of the requested records, in the context of the
request, must specifically concern identifiable "operations or activities of the gov-
ernment."   As the D.C. Circuit specifically indicated in applying the predecessor80

fee waiver standard, "the links between furnishing the requested information and
benefiting the general public" should not be "tenuous."   Although in most cases81

records possessed by a federal agency will meet this threshold, the records must
be sought for their informative value in relation to specifically identified
government operations or activities;  a request for access to records for their82

intrinsic informational content alone would not satisfy this threshold
consideration.83

2.  Second, in order for the disclosure to be "likely to contribute" to an
understanding of specific government operations or activities, the disclosable
portions of the requested information must be meaningfully informative in re-
lation to the subject matter of the request.   It has been held that requests for in-84
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United States Dep't of Commerce, 632 F. Supp. 1272, 1278 (D.D.C. 1986)
(stating union's allegations of malfeasance too ephemeral to warrant waiver of
search fees without further evidence that informative material will be found), aff'd
on other grounds, 907 F.2d 203 (D.C. Cir. 1990).  

      See McClellan, 835 F.2d at 1286 (new information has more potential to85

contribute to public understanding); Campbell v. United States Dep't of Justice,
No. 89-3016, 1996 WL 554511, at **10-11 (D.D.C. Sept. 19, 1996) (disallowing
fee waiver for portion of records that was not new material); Durham v. United
States Dep't of Justice, 829 F. Supp. 428, 434-35 (D.D.C. 1993) (no fee waiver
for 2340 pages of public court records), appeal dismissed for failure to timely file,
No. 93-5354 (D.C. Cir. Nov. 29, 1994); Harrison v. United States Nat'l Archives,
No. 93-0448, slip op. at 1-2 (D.D.C. May 21, 1993) (upholding agency denial of
fee waiver request on voluminous amount of JFK assassination records already
released under FOIA and available through National Archives and Records
Administration); Sierra Club Legal Defense Fund, No. 93-35383, slip op. at 4
(9th Cir. Aug. 29, 1994) (plaintiff failed to explain "how its work would add any-
thing to `public understanding'" where requested material already widely dissemi-
nated and publicized); Carney, 19 F.3d at 815 ("where records are readily
available from other sources . . . further disclosure by the agency will not signifi-
cantly contribute to public understanding"); Oregon Natural Resources Council,
No. 92-6425-TC, slip op. at 3-4 (D. Or. Apr. 22, 1994) (fee waiver denied where
general purposes identified by requester did not significantly expand what agency
already provided public); Sloman, 832 F. Supp. at 68 (public's understanding
would not be enhanced to a significant extent where material was previously
released to other writers and "more important[ly]" available in agency's public
reading room "where public has access and has used the information ex-
tensively"); FOIA Update, Winter/Spring 1987, at 7; cf. Tax Analysts v. United
States Dep't of Justice, 965 F.2d 1092, 1094-96 (D.C. Cir. 1992) (news organiza-
tion not entitled to attorney fees because, inter alia, requested information already
in public domain).  But see Sinito v. United States Dep't of Justice, No. 87-814,
slip op. at 4-5 (D.D.C. Feb. 13, 1991) (although documents did not appear to add
to information already disclosed in media, they were likely to contribute to pub-
lic's understanding of government activities). 

      Schrecker v. Department of Justice, 970 F. Supp. 49, 50 (D.D.C. 1997). 86

Compare Conner v. CIA, No. 84-3625, slip op. at 2 (D.D.C. Jan. 31, 1986)
(upholding denial of fee waiver for records available in agency's public reading
room), appeal dismissed for lack of prosecution, No. 86-5221 (D.C. Cir. Jan. 23,
1987), and Blakey v. Department of Justice, 549 F. Supp. 362, 364-65 (D.D.C.
1982) (applying same principle under previous statutory fee waiver standard),

(continued...)
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formation that is already in the public domain, either in a duplicative or a substan-
tially identical form, may not warrant a fee waiver when the disclosure would not
be likely to contribute to an understanding of government operations or activities
when nothing new would be added to the public's understanding.   Under85

existing case law, however, there is no clear consensus yet as to what "is and
what is not" considered information in the public domain.   As a further86
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aff'd, 720 F.2d 215 (D.C. Cir. 1983) (unpublished table decision), with Friends of
the Coast Fork v. United States Dep't of the Interior, 110 F.3d 53, 55 (9th Cir.
1997) (holding that availability in agency's public reading room alone does not
justify denial of fee waiver), Carney, 19 F.3d at 815 (finding that mere fact rec-
ords released to others does not mean same information is readily available to
public), and Fitzgibbon v. Agency for Int'l Dev., 724 F. Supp. 1048, 1051 & n.10
(D.D.C. 1989) (stating that agencies failed to demonstrate "public's under-
standing" of publicly available information in public reading rooms and reports to
Congress). 

      See Carney, 19 F.3d at 814 (relevant inquiry is "whether requester will87

disseminate the disclosed records to a reasonably broad audience of persons in-
terested in the subject"); Wagner v. United States Dep't of Justice, No. 86-5477,
slip op. at 2 (D.C. Cir. Mar. 24, 1987) (general public must benefit from release);
Cox v. O'Brien, No. 86-1639, slip op. at 2 (D.D.C. Dec. 16, 1986) (fee waiver
denial proper when prisoners, not general public, would be beneficiaries of
information pertaining to wholesalers for prison commissary); Crooker v. Depart-
ment of the Army, 577 F. Supp. 1220, 1223 (D.D.C. 1984) (rejecting fee waiver
under previous standard for information of interest to "a small segment of the
scientific community," which would not "benefit the public at large"), appeal
dismissed as frivolous, No. 84-5089 (D.C. Cir. June 22, 1984); see also NTEU,
811 F.2d at 648 (rejecting "union's suggestion that its size insures that any benefit
to it amounts to a public benefit"); Fazzini v. United States Dep't of Justice, No.
90 C 3303, slip op. at 12 (N.D. Ill. May 2, 1991) (requester cannot establish
public benefit merely by alleging he has "corresponded" with members of media
and intends to share requested information with them), summary affirmance
granted, No. 91-2219 (7th Cir. July 26, 1991).  But see Linn v. United States
Dep't of Justice, No. 92-1406, slip op. at 28-29 (D.D.C. Aug. 22, 1995) (rejecting
agency's position that dissemination to prison population is not to public at large;
statute makes no distinction between incarcerated and nonincarcerated public).  

      Southam News v. INS, 674 F. Supp. 881, 892-93 (D.D.C. 1987).  But cf.88

NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 242 (1978) (basic purpose of
FOIA is to hold governors accountable to governed).  

- 428 -

consideration, agency records that are created through a public process may not
warrant a fee waiver.

3.  Third, the disclosure must contribute to the understanding of the public
at large, as opposed to the individual understanding of the requester or a narrow
segment of interested persons.   Whether the "public at large" encompasses only87

the population of the United States has not yet been clearly resolved by the
courts.  One case has held that disclosure to a foreign news syndicate that
publishes only in Canada satisfies the requirement that it contribute to "public
understanding."88

  
As the proper focus must be on the benefit to be derived by the public, any

personal benefit to be derived by the requester, or the requester's particular
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      See, e.g., McClain v. United States Dep't of Justice, 13 F.3d 220, 220-2189

(7th Cir. 1993) (fee waiver inappropriate when requester sought to serve private
interest rather than "public understanding of operations or activities of the
government"); Bellitti v. Huff, No. 93-2395, slip op. at 6 (D.D.C. Mar. 9, 1995)
(when requester would be sole beneficiary of release, disclosure found not in
public interest), appeal dismissed on procedural grounds, No. 95-1349 (Fed. Cir.
Aug. 18, 1995); Nance, No. 91-1183, slip op. at 4 n.2 (D.D.C. Jan. 24, 1992) (fee
waiver inappropriate when only purpose for seeking records is collateral attack on
criminal conviction); Martorano, No. 89-1345, slip op. at 9 (D.D.C. Sept. 30,
1991) (no indication release would benefit public; only person to benefit is
requester); Crooker, 577 F. Supp. at 1223-24 (prison inmate's intent to write book
about brother's connection with dangerous toxin not considered benefit to public). 
But see Johnson v. United States Dep't of Justice, No. 89-2842, slip op. at 3
(D.D.C. May 2, 1990) (death-row prisoner seeking previously unreleased and
possibly exculpatory information entitled to partial fee waiver because potential
"miscarriage of justice . . . is a matter of great public interest"), summary
judgment granted, 758 F. Supp. 2, 5 (D.D.C. 1991) (holding, ultimately, that FBI
not required to review records or to forego statutory exemption for possibly
exculpatory information); see also Pederson, 847 F. Supp. at 856 (requester's per-
sonal interest in disclosure of requested information did not undercut fee waiver
request when requester established existence of concurrent public interest); cf.
Harper v. DOD, No. 93-35876, 1995 WL 392032, at *2 (9th Cir. July 3, 1995)
(prisoner presented no evidence that requested technical reports might contain
exculpatory material which would entitle him to consideration for fee waiver).  

      See, e.g., Wagner, No. 86-5477, slip op. at 2 (D.C. Cir. Mar. 24, 1987)90

("indigency does not ipso facto require a fee waiver"); Ely, 753 F.2d at 165
("Congress rejected a fee waiver provision for indigents."); Durham, 829 F. Supp.
at 435 n.10 (indigence alone does not constitute adequate grounds for fee waiver);
Rodriguez-Estrada v. United States, No. 92-2360, slip op. at 2 (D.D.C. Apr. 16,
1993) (no entitlement to fee waiver on basis of plaintiff's in forma pauperis status
under 28 U.S.C. § 1915); Crooker, 577 F. Supp. at 1224 (indigence alone does
not automatically entitle requester to fee waiver); see also S. Conf. Rep. No. 93-
1200, at 8 (1974), reprinted in 1974 U.S.C.C.A.N. 6285, 6287 (specific fee waiv-
er provision for indigents eliminated; "such matters are properly the subject for
individual agency determination in regulations").  

      See, e.g., McClain, 13 F.3d at 221 (fee waiver must be assessed in light of91

identity and objectives of requester); Larson, 843 F.2d at 1483 & n.5 (inability to
disseminate information alone is sufficient basis for denying fee waiver request;

(continued...)
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financial situation, are not factors entitling him or her to a fee waiver.   Indeed, it89

is well settled that indigence alone, without a showing of a public benefit, is
insufficient to warrant a fee waiver.   90

Additionally, agencies should evaluate the identity and qualifications of the
requester--e.g., expertise in the subject area of the request and ability and
intention to disseminate the information to the public--in order to determine
whether the public would benefit from disclosure to that requester.   Special91
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     (...continued)91

requester cannot rely on tenuous link to newspaper); Anderson, No. 93-253, slip
op. at 4 (W.D. Pa. May 11, 1995) (finding requester's inability to disseminate
fatal to fee waiver); Bellitti, No. 93-2395, slip op. at 6-7 (D.D.C. Mar. 9, 1995)
(denial of fee waiver proper when requester failed to establish capacity to
publicly disseminate); Hoffman, No. 90-0459, slip op. at 3-4 (D.D.C. Oct. 23,
1991) (principal consideration in fee waiver cases is requester's ability to dis-
seminate information to general public; requester cannot satisfy statutory standard
merely by representing that he will make information available to others); Faz-
zini, No. 90 C 3303, slip op. at 12 (N.D. Ill. May 2,
1991) (plaintiff's intention to share requested information with members of media
not evidence of ability to disseminate information to public); Prows v. United
States Dep't of Justice, No. 87-1657, slip op. at 15 (D.D.C. Apr. 13, 1989) (denial
of fee waiver upheld when requester "is incarcerated, has no apparent connection
with the news media, and has no apparent access to facilities or personnel that
might enable him to disseminate the information"), aff'd, No. 89-5185 (D.C. Cir.
Feb. 26, 1990); Eudey v. CIA, 478 F. Supp. 1175, 1177 (D.D.C. 1979) (articu-
lating such approach under predecessor fee waiver standard); cf. Wilson, No. 91-
0087, slip op. at 2 (D.D.C. Nov. 5, 1991) (plaintiff's failure to demonstrate intent
and ability to disseminate information no impediment to subsequently filing re-
vised and perfected request).  But cf. Linn v. United States Dep't of Justice, No.
92-1406, 1997 U.S. Dist. LEXIS 9321, at **21-22 (D.D.C. May 29, 1997)
(granting fee waiver when agency failed to challenge requester's "claimed ability
to disseminate" and when administrative record gave court no reason to doubt
requester's representations concerning same), appeal voluntarily dismissed, No.
97-5122 (D.D.C. July 14, 1997).  

      See McClellan, 835 F.2d at 1286 (fee waiver request gave no indication of92

requesters' ability to understand and process the information nor whether they in-
tended to actually disseminate it); Klamath Water Users Protective Ass'n, No. 96-
3077, slip op. at 47 (D. Or. June 19, 1997) (stating that requester provided
insufficient information to establish its ability to understand, make use of, and
disseminate requested information); Ludsin, 1997 U.S. Dist. LEXIS 8617, at *16
(finding requester's intention to make raw appraisal data available on computer
network, without analysis, insufficient to meet public interest requirement); see
also FOIA Update, Winter/Spring 1987, at 7.  

      OMB Fee Guidelines, 52 Fed. Reg. 10,011, 10,018 (1987); cf. National Sec.93

Archive, 880 F.2d at 1387 (elaborating on OMB definition of news media
representative to include requester organization in this case).  

      See FOIA Update, Winter/Spring 1987, at 8 & n.5.94
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ized knowledge may be required to extract, synthesize, and effectively convey the
information to the public and requesters vary in their ability to do so.   Although92

established representatives of the news media, as defined in the OMB Fee
Guidelines,  should readily be able to meet this aspect of the statutory re-93

quirement by showing their connection to a ready means of effective dissemina-
tion,  other requesters should be required to describe with greater substantiation94

their expertise in the subject area and their ability and intention to disseminate the
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      See id.; see also, e.g., Oglesby, 920 F.2d at 66 n.11 (assertion that requester95

was writer and had disseminated in past, coupled with bare statement of public in-
terest, insufficient to meet statutory standard); McClellan, 835 F.2d at 1286-87
(agency may request additional information; 23 questions not burdensome);
Burriss v. CIA, 524 F. Supp. 448, 449 (M.D. Tenn. 1981) (denial of plaintiff's fee
waiver request "based upon mere representation that he is a researcher who plans
to write a book" held not abuse of discretion).  But see Carney, 19 F.3d at 815
(while requester had only tentative book publication plans, "fact that he is
working on a related dissertation is sufficient evidence . . . that his book will be
completed").  

      See NTEU, 811 F.2d at 649; Goldberg v. United States Dep't of State, No.96

85-1496, slip op. at 3-4 (D.D.C. Apr. 29, 1986), modified (D.D.C. July 25, 1986);
Badhwar v. United States Dep't of the Air Force, 615 F. Supp. 698, 708 (D.D.C.
1985); Rosenfeld v. United States Dep't of Justice, No. C-85-2247, slip op. at 4-5
(N.D. Cal. Oct. 29, 1985), motion for reconsideration denied (N.D. Cal. Mar. 25,
1986).  

      See FOIA Update, Winter/Spring 1987, at 8; accord FOIA Update, Fall97

1983, at 14.  

      See 5 U.S.C. § 552(a)(4)(A)(ii)(II); OMB Fee Guidelines, 52 Fed. Reg. at98

10,019; see also McClain, 13 F.3d at 221 (dictum) (status as newspaper or
nonprofit institution does not lead to automatic waiver of fee); cf. Sierra Club
Legal Defense Fund, No. 93-35383, slip op. at 4 (9th Cir. Aug. 29, 1994) (status
as public interest law firm does not entitle requester to fee waiver); National Sec.
Archive, 880 F.2d at 1383 (dictum) (fee waiver decisions are to be made on
"case-by-case" basis); McClellan, 835 F.2d at 1284 (legislative history makes
plain that "public interest" groups must satisfy statutory test); National Wildlife
Fed'n, No. 95-017-BU, slip op. at 3-4 (D. Mont. July 15, 1996) (finding that
public interest groups must satisfy statutory test; requester not entitled to fee
waiver solely because of status as large conservation organization).  

      965 F.2d at 1095-96 (litigant's status as news organization does not render99

award of attorney fees automatic).  
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information.95

Some decisions under the former fee waiver standard suggested that jour-
nalists should presumptively be granted fee waivers.   The Department of Justice96

encourages agencies to give special weight to journalistic credentials under this
factor,  though the statute provides no specific presumption that journalistic97

status alone is to be dispositive under the fee waiver standard overall and such a
presumption would run counter to the amended fee provisions that set forth a
special fee category for representatives of the news media.   (For a discussion of98

news media requesters in the context of attorney fee awards under the FOIA, see
Tax Analysts v. United States Department of Justice  and Litigation99

Considerations, Attorney Fees and Litigation Costs, below.)  

Additionally, the requirement that a requester demonstrate a contribution to
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      See FOIA Update, Winter/Spring 1987, at 8. 100

      See, e.g., Klamath Water Users Protective Ass'n, No. 96-3077, slip op. at101

47 (D. Or. June 19, 1997) (finding placement in library insufficient in itself to
establish entitlement to fee waiver); cf. Ludsin, 1997 U.S. Dist. LEXIS 8617, at
*16 (requester, who intended merely to make raw appraisal data available in
electronic form, failed to explain how disclosure would provide explanation to
public about government activities); see also FOIA Update, Winter/ Spring 1987,
at 8.  

      See FOIA Update, Winter/Spring 1987, at 8.  102

      See Sierra Club Legal Defense Fund, No. 93-35383, slip op. at 4 (9th Cir.103

Aug. 29, 1994) (requester failed to explain how disclosure to it "would add
anything to `public understanding' in light of vast amount of material already
disseminated and publicized"); Carney, 19 F.3d at 815 (when requested records
readily available from other sources, further disclosure will not significantly
contribute to public understanding); Campbell, 1996 WL 554511, at **10-11
(noting that new material has more potential to contribute significantly to public
understanding); Dollinger, No. 95-CV-6174T, slip op. at 5-6 (W.D.N.Y. Aug. 24,
1995) (finding that routine, generic information "lacks substantial informative
value" and would not significantly contribute to public understanding); Sloman,
832 F. Supp. at 68 (information previously released to other writers and "more
important[ly]" available in agency's reading room will not contribute significantly
to public understanding of operations of government).  But see Pederson, 847 F.
Supp. at 855 (despite requesters' failure to specifically assert such significance,
widespread media attention referenced in appeal letter held sufficient to demon-
strate information's significant contribution to public understanding).  
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the understanding of the public at large is not satisfied simply because a fee
waiver request is made by a library or other record repository, or by a requester
who intends merely to disseminate the information to such an institution.   Such100

requests which make no showing of how the information would be disseminated,
other than through passively making it available to anyone who might seek access
to it, do not meet the burden of demonstrating with particularity that the infor-
mation will be communicated to the public.   These requests, like those of other101

requesters, should be analyzed to identify a particular person who actually will
use the requested information in scholarly or other analytic work and then
disseminate it to the general public.   102

4.  Lastly, the disclosure must contribute "significantly" to public under-
standing of government operations or activities.  To warrant a waiver or reduction
of fees, the public's understanding of the subject matter in question, as compared
to the level of public understanding existing prior to the disclosure, must be likely
to be enhanced by the disclosure to a significant extent.   Such a determination103

must be an objective one; agencies are not permitted to make separate value
judgments as to whether any information that would in fact contribute signifi-
cantly to public understanding of government operations or activities is
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      See Ettlinger v. FBI, 596 F. Supp. 867, 875 (D. Mass. 1984); see also FOIA104

Update, Winter/Spring 1987, at 8.  

      5 U.S.C. § 552(a)(4)(A)(iii). 105

      See FOIA Update, Winter/Spring 1987, at 9. 106

      See id.; OMB Fee Guidelines, 52 Fed. Reg. at 10,017-18; cf. American107

Airlines, Inc. v. National Mediation Bd., 588 F.2d 863, 870 (2d Cir. 1978) (de-
fining "commercial" in Exemption 4 as meaning anything "pertaining or relating
to or dealing with commerce").  

      See McClellan, 835 F.2d at 1285; cf. Detroit Free Press, Inc. v. Department108

of Justice, 73 F.3d 93, 98 (6th Cir. 1996) (in context of attorney fees, stating that
"`news interests should not be considered commercial interests'" when examining
commercial benefit to requester (quoting Fenster v. Brown, 617 F.2d 740, 742 n.4
(D.C. Cir. 1979))).  

      See OMB Guidelines, 52 Fed. Reg. at 10,013; FOIA Update, Winter/109

Spring 1987, at 9; see also Critical Mass Energy Project v. NRC, 830 F.2d 278,
281 (D.C. Cir. 1987) (entity's "non-profit status is not determinative" of com-
mercial status) (Exemption 4 case). 

      See FOIA Update, Winter/Spring 1987, at 9; cf. Tax Analysts, 965 F.2d at110

1096 (in context of attorney fees, status of requester as news organization does
not "render[] irrelevant the news organization's other interests in the infor-
mation").  
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"important" enough to be made public.   104

Once an agency determines that the "public interest" requirement for a fee
waiver has been met, the statutory standard's second requirement calls for the
agency to determine whether "disclosure of the information . . . is not primarily in
the commercial interest of the requester."   In order to decide whether this105

requirement has been satisfied, agencies should consider the following two
factors in sequence:

1.  First, an agency must determine as a threshold matter whether the re-
quest involves any commercial interest of the requester which would be furthered
by the disclosure.   A "commercial interest" is one that furthers a commercial,106

trade, or profit interest as those terms are commonly understood.   Information107

sought in furtherance of a tort claim for compensation or retribution for the
requester is not considered to involve a "commercial interest."   However, not108

only profit-making corporations but also individuals or other organizations may
have a commercial interest to be furthered by the disclosure, depending upon the
circumstances involved.   Agencies may properly consider the requester's109

identity and the circumstances surrounding the request and draw reasonable
inferences regarding the existence of a commercial interest.110

  When a commercial interest is found to exist and that interest would be
furthered by the requested disclosure, an agency must assess the magnitude of
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      See FOIA Update, Winter/Spring 1987, at 9.    111

      See id. 112
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such interest in order subsequently to compare it to the "public interest" in dis-
closure.   In assessing the magnitude of the commercial interest, the agency111

should reasonably consider the extent to which the FOIA disclosure will serve the
requester's identified commercial interest.112

2.  Then an agency must balance the requester's commercial interest against
the identified public interest in disclosure and determine which interest 
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      See id.  113

      Burriss, 524 F. Supp. at 449.  114

      See FOIA Update, Winter/Spring 1987, at 10; see also National Sec.115

Archive, 880 F.2d at 1388 (requests from news media entities, in furtherance of
their newsgathering function, are not for "commercial use"). 

      See FOIA Update, Winter/Spring 1987, at 10; see also National Sec.116

Archive, 880 F.2d at 1387-88.

      See FOIA Update, Winter/Spring 1987, at 10; cf. Friends of the Coast Fork,117

110 F.3d at 55 (where agency's regulations provide for multifactor test,
inappropriate to rely solely on single factor). 

      See, e.g., Goldberg, No. 85-1496, slip op. at 3-5 (D.D.C. Apr. 29, 1986)118

(agency policy of granting waiver of search fees but refusing to grant waiver of
duplication fees for "public interest" documents held "both irrational and in viola-
tion of the statute"); Idaho Wildlife Fed'n v. United States Forest Serv., 3 Gov't
Disclosure Serv. (P-H) ¶ 83,271, at 84,056 (D.D.C. July 21, 1983) (reliance on
regulation that proscribes granting of fee waiver when records are sought for
litigation is abuse of discretion because regulation is overbroad in that it ignores
"public interest" in certain litigation); Diamond v. FBI, 548 F. Supp. 1158, 1160
(S.D.N.Y. 1982) (agency may not decline to waive fees based merely upon
perceived obligation to collect them); Common Cause v. IRS, 1 Gov't Disclosure
Serv. (P-H) ¶ 79,188, at 79,351 (D.D.C. Nov. 8, 1979) (IRS cannot deny requests
for waiver of search fees simply on ground that search would be burdensome),
aff'd, 646 F.2d 656 (D.C. Cir. 1981) (unpublished table decision); Eudey, 478 F.
Supp. at 1177 (agency may not consider quantity of documents to be released).  
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is "primary."  A fee waiver or reduction must be granted when the public interest
in disclosure is greater in magnitude than the requester's commercial interest.  113

Or, as one court phrased it when considering the balance to be struck under the
predecessor fee waiver standard:  "[I]n simple terms, the public should not foot
the bill unless it will be the primary beneficiary of the [disclosure]."   114

Although newsgathering organizations ordinarily have a commercial inter-
est in obtaining information, agencies may generally presume that when a news
media requester has satisfied the "public interest" standard, that will be the prim-
ary interest served.   On the other hand, disclosure to private repositories of115

government records or data brokers may not be presumed to primarily serve the
public interest; rather, requests on behalf of such entities can more readily be
considered as primarily in their commercial interest, depending upon the nature of
the records and their relation to the exact circumstances of the enterprise.116

  
When agencies analyze fee waiver requests by considering these six fac-

tors, they can rest assured that they have carried out their statutory obligation to
determine whether a waiver is in the public interest.   When an agency has117

relied on factors unrelated to the public benefit standard to deny a fee waiver re-
quest, however, courts have found an abuse of discretion.    Additionally, when118

only some of the requested records satisfy the statutory test, a waiver should be
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      See Campbell, 1996 WL 554511, at *11 (upholding agency's grant of 60119

percent waiver when remaining 40 percent of information found to be adminis-
tratively insignificant, repetitive, or already in public domain); see also, e.g., 28
C.F.R. § 16.10(d)(4) (1996); Revised Department of Justice FOIA Regulations,
62 Fed. Reg. at 45,191.  But see Schrecker, 970 F. Supp. at 50-51 (granting full
fee waiver despite agency's determination that portion of requested information
already in public domain).    

      5 U.S.C. § 552(a)(4)(A)(iii).  120

      710 F. Supp. 362, 366-68 (D.D.C. 1989). 121

      484 F.2d 820, 826-28 (D.C. Cir. 1973). 122

      See 5 U.S.C. § 552(a)(3); see also Pollack v. Department of Justice, 49 F.3d123

115, 120 (4th Cir.) (when requester refused to commit to pay fees, agency "had
the authority to cease processing [his] request"), cert. denied, 116 S. Ct. 130
(1995); Vennes v. IRS, No. 89-5136, slip op. at 2-3 (8th Cir. Oct. 13, 1989)
(agency under no obligation to produce material until either requester agrees to
pay fee or fee waiver approved); Perotti v. United States Dep't of Justice, No.
C-1-89-844, slip op. at 4-5 (S.D. Ohio Apr. 26, 1991) (magistrate's recommenda-
tion) (when fee waiver properly denied, requester must comply with procedural
requirements before documents are processed), adopted (S.D. Ohio Aug. 22,
1991); Irons v. FBI, 571 F. Supp. 1241, 1243 (D. Mass. 1983) (upholding regula-
tion requiring payment of fees or waiver of fees before FOIA request is deemed

(continued...)
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granted for those records.   119

An analysis of the foregoing factors routinely requires an agency to first
assess the nature of the information likely to be released in response to an access
request, because the statutory standard speaks to whether "disclosure" of the
responsive information will significantly contribute to public understanding.  120

This assessment necessarily focuses on the information that would be disclosed,
which in turn logically requires an estimation of the applicability of any relevant
FOIA exemption(s).  Yet the extent to which an agency must establish at the fee
waiver determination stage the precise contours of its anticipated withholdings
was raised in Project on Military Procurement v. Department of the Navy,121

when the district court seemed to suggest that an agency must defend the
contemplated application of FOIA exemptions in the fee waiver context with an
index pursuant to the requirements of Vaughn v. Rosen.   122

Such a requirement not only was unprecedented, it is also unworkable--as it
would compel an agency to actually process responsive records at the threshold
fee waiver determination stage in order to compile the Vaughn Index; it would
turn the normal, longstanding procedure for responding to FOIA/fee waiver
requests on its head.  Until a fee waiver determination has been made and (if a
full fee waiver is not granted) the requester has agreed to pay all the assessable
fees, the request is not yet ripe for processing because there has been no com-
pliance with the fee requirements of the FOIA.   Because the deci123



FEES AND FEE WAIVERS

     (...continued)123

to have been received); cf. Johnston v. United States, No. 93-CV-5605, 1997 U.S.
Dist. LEXIS 597, at *4 (E.D. Pa. Jan. 27, 1997) (upholding agency's decision to
make availability of records contingent upon agreement to pay estimated fees);
Nance, No. 91-1183, slip op. at 3 (D.D.C. Jan. 24, 1992) (when fee waiver
inappropriate and fees exceed $250, agency may refuse to begin search until
requester makes advance payment).  But see Carney, 19 F.3d at 815 (finding it
not proper to deny fee waiver request on basis that records may have been
exempt; fee waiver "should be evaluated on face of request"); see also Wilson v.
CIA, No. 89-3356, slip op. at 3-4 (D.D.C. Mar. 25, 1991) (agency may not deny
fee waiver request based upon "likelihood" that information will be withheld);
Sinito, No. 87-814, slip op. at 5 (D.D.C. Feb. 13, 1991) (denial of fee waiver
based upon claim of exempt status of documents inappropriate before validity of
exemptions established). 

      Cf. Rodriguez v. United States Postal Serv., No. 90-1886, slip op. at 3 n.1124

(D.D.C. Oct. 2, 1991) (despite requester's failure to comply with exhaustion
requirement, court suggests agency "consider" waiving de minimis fee); FOIA
Update, Winter 1995, at 1-2 (emphasizing cost-effective approaches to infor-
mation disclosure).  

      President's Memorandum for Heads of Departments and Agencies re-125

garding the Freedom of Information Act, 29 Weekly Comp. Pres. Doc. 1999 (Oct.
4, 1993), reprinted in FOIA Update, Summer/Fall 1993, at 3; see also Attorney
General's Memorandum for Heads of Departments and Agencies regarding the
Freedom of Information Act (Oct. 4, 1993), reprinted in FOIA Update, Sum-
mer/Fall 1993, at 4-5.  

      See Voinche v. United States Dep't of the Air Force, 983 F.2d 667, 669 (5th126

Cir. 1993) (requester seeking fee waiver under FOIA must exhaust administrative
remedies before seeking judicial review); Oglesby, 920 F.2d at 66 & n.11, 71
("Exhaustion does not occur until fees are paid or an appeal is taken from the
refusal to waive fees."); see also American Fed'n of Gov't Employees, 907 F.2d at
209 (court declined to consider fee waiver request when not pursued during agen-
cy administrative proceeding); cf. Campbell v. Unknown Power Superintendent
of Flathead Irrigation & Power Project, No. 91-35104, slip op. at 3 (9th Cir. Apr.

(continued...)
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sion on this issue in Project on Military Procurement would yield impracticable
results, it should not be followed.  Agencies should retain the general discretion,
though, to consider the cost-effectiveness of their investment of administrative
resources in their fee waiver determinations  and should not impose any "unnec-124

essary bureaucratic hurdles" in this area of FOIA administration.   125

The FOIA does not specifically provide for administrative appeals of de-
nials of requests for fee waivers.  Nevertheless, many agencies, either by reg-
ulation or by practice, have appropriately considered appeals of such actions.  The
Courts of Appeals for the Fifth and D.C. Circuits have made it clear, moreover,
that administrative appeal exhaustion is required for any adverse determination,
including fee waiver denials.126
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     (...continued)126

22, 1992) (exhaustion requirement not imposed when agency ignored fee waiver
request); Revised Department of Justice FOIA Regulations, 62 Fed. Reg. at
45,189. 

      Eudey, 478 F. Supp. at 1176; see also Ely, 753 F.2d at 165; Ettlinger, 596127

F. Supp. at 871.  But see Rizzo v. Tyler, 438 F. Supp. 895, 899 (S.D.N.Y. 1977)
(agency fee waiver denial reviewed de novo).

      5 U.S.C. §§ 701-706 (1994).  128

      Crooker, 577 F. Supp. at 1224. 129

      5 U.S.C. § 552(a)(4)(A)(vii).  130

      Id.; see, e.g., Friends of the Coast Fork, 110 F.3d at 55 (stating that court's131

consideration of fee waiver must be limited to administrative record before agen-
cy); Carney, 19 F.3d at 814 (same); American Fed'n of Gov't Employees, 907
F.2d at 209 (same); Anderson, No. 93-253, slip op. at 2 (W.D. Pa. May 11, 1995)
(same; stating that new material not reviewed by agency cannot be given any
weight); Linn, No. 92-1406, slip op. at 27 (D.D.C. Aug. 22, 1995) (same);
Pederson, 847 F. Supp. at 854 (same).  

      See, e.g., Friends of the Coast Fork, 110 F.3d at 55 (reiterating that132

agency's letter "must be reasonably calculated to put the requester on notice" as to
reasons for fee waiver denial); NTEU, 811 F.2d at 648 (court may consider only
information before the agency at time of decision); Larson, 843 F.2d at 1483
(information not part of administrative record may not be considered by district
court when reviewing agency fee waiver denial); Ludsin, 1997 U.S. Dist. LEXIS
8617, at *16 (stating that court cannot consider reasons not provided by agency);
Fitzgibbon, 724 F. Supp. at 1051 n.10 (finding government's
"post hoc rationales" offered in response to lawsuit untimely); see also FOIA Up-
date, Winter/Spring 1987, at 10; FOIA Update, Winter 1985, at 6.
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Prior to the FOIA Reform Act, the discretionary nature of the FOIA's fee
waiver provision led the majority of courts to conclude that "the proper standard
for judicial review of an agency denial of a fee waiver is whether that decision
was arbitrary and capricious,"  in accordance with the Administrative Procedure127

Act.   This meant that a court could not "replace its own judgment for that of [an128

agency] without first concluding that the [agency's] decision was completely
unreasonable and unfair."   129

This standard was changed, however, with the passage of the FOIA Reform
Act.  A specific judicial review provision was included in the amended FOIA,130

which now provides for the review of agency fee waiver denials according to a de
novo standard.  Yet this provision also explicitly provides that the scope of ju-
dicial review remains limited to the administrative record established before the
agency,  and thus it is crucial that the agency's fee waiver denial letter create a131

comprehensive administrative record of all the reasons for the denial.   In this132

regard, agencies should also be aware that a challenge to an agency's fee waiver
policy is not automatically rendered moot when the agency reverses itself and
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      See Better Gov't Ass'n v. Department of State, 780 F.2d 86, 91-92 (D.C.133

Cir. 1986) (concluding that arguments concerning facial validity of fee waiver
guidelines not moot when agency intends to apply same standards to future
requests); Public Citizen v. OSHA, No. 86-705, slip op. at 2-3 (D.D.C. Aug. 5,
1987) (same); cf. Long v. ATF, 964 F. Supp. 464, 497-98 (D.D.C. 1997)
(holding, in context of requester category, no "independent right" to such
determination once fee waiver granted; status of requester found moot); Project
on Military Procurement, 710 F. Supp. at 368 (finding no need to determine
requester category where plaintiff entitled to fee waiver).   

      See Anderson, No. 93-253, slip op. at 3 (W.D. Pa. May 11, 1995) (noting134

scant precedent applying statutory fee waiver standard); Hoffman, No. 90-0459,
slip op. at 3 (D.D.C. Oct. 23, 1991) (observing that relatively little precedent
exists that construes revised fee waiver standard). 

      Miscavige v. IRS, 2 F.3d 366, 367 (11th Cir. 1993).  1
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grants the specific fee waiver request; courts may still entertain challenges when
they concern the legality of the standards used and not the belated grant of a fee
waiver.   133

Because the FOIA Reform Act's statutory fee waiver provision has re-
ceived relatively limited interpretation by the courts thus far,  it still remains to134

be seen how novel issues of interpretation regarding its "public interest" standard
will be adjudicated.  For additional guidance on any particular fee waiver issue,
agencies may contact OIP's FOIA Counselor service. 

LITIGATION CONSIDERATIONS

A Freedom of Information Act lawsuit involves unique procedural and sub-
stantive concerns that even the experienced litigator might at first find bewilder-
ing.  As one appellate court has frankly acknowledged:  "Freedom of Information
Act cases are peculiarly difficult."   To provide a general overview of selected1

FOIA litigation considerations, this discussion will follow a rough chronology of
a typical FOIA lawsuit, from the point of determining whether jurisdictional
prerequisites have been met to the assessment of costs on appeal.

 At the outset of this discussion, it also should be noted that the Department
of Justice now follows a different litigation policy governing the defense of FOIA
lawsuits than previously.  On October 4, 1993, Attorney General Janet Reno
issued an Attorney General's FOIA Memorandum that provides, in part, as
follows:

I hereby rescind the Department of Justice's 1981 guidelines for the
defense of agency action in Freedom of Information Act litigation. 
The Department will no longer defend an agency's withholding of
information merely because there is a `substantial legal basis' for
doing so.  Rather, in determining whether or not to defend a non-
disclosure decision, we will apply a presumption of disclosure. . . . In
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      Attorney General's Memorandum for Heads of Departments and Agencies re-2

garding the Freedom of Information Act (Oct. 4, 1993) [hereinafter Attorney
General Reno's FOIA Memorandum], reprinted in FOIA Update, Summer/Fall
1993, at 4-5; see President's Memorandum for Heads of Departments and
Agencies regarding the Freedom of Information Act, 29 Weekly Comp. Pres.
Doc. 1999 (Oct. 4, 1993), reprinted in FOIA Update, Summer/Fall 1993, at 3
(explicitly referencing "litigation guidance issued by the Attorney General"); see
also FOIA Update, Spring 1997, at 1 (describing Attorney General's reiteration of
importance of "foreseeable harm" standard to federal agencies in order to promote
further discretionary disclosure in agency decisionmaking). 

      See FOIA Update, Summer/Fall 1993, at 1-2.3

      See FOIA Update, Fall 1994, at 7 (listing examples of discretionary dis-4

closure and resulting disposition of litigation cases through process of Justice
Department litigation review); see also FOIA Update, Spring 1994, at 1.   

      5 U.S.C. § 552(a)(4)(B) (1994), as amended by Electronic Freedom of5

Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997); see
also Rogers v. United States, 15 Ct. Cl. 692, 698 (1988) (no FOIA jurisdiction in
Court of Claims).  

      See Kennecott Utah Copper Corp. v. United States Dep't of the Interior, 886

F.3d 1191, 1202 (D.C. Cir. 1996) ("The `judicial review provisions apply to
requests for information under subsections (a)(1) and (a)(2) of section 552 as well

(continued...)
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short, it shall be the policy of the Department of Justice to defend the
assertion of a FOIA exemption only in those cases where the agency
reasonably foresees that disclosure would be harmful to an interest
protected by that exemption.2

The Attorney General ordered a review of all pending and future FOIA litigation
under this policy,  which has led to the disclosure of additional information in3

many instances and to the complete resolution of several FOIA lawsuits.4

Jurisdiction and Venue
 

The United States district courts are vested with exclusive jurisdiction over
FOIA cases by section (a)(4)(B) of the Act, which provides in pertinent part: 
 

On complaint, the district court of the United States in the
district in which the complainant resides, or has his principal place of
business, or in which the agency records are situated, or in the
District of Columbia, has jurisdiction to enjoin the agency from
withholding agency records and to order the production of any
agency records improperly withheld from the complainant.5

This provision has been held to govern judicial review under all three of the
FOIA's access provisions.   Consequently, this language limits relief under the6
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as under subsection (a)(3).'" (quoting American Mail Line v. Gulick, 411 F.2d
696, 701 (D.C. Cir. 1969))). 

      See id. at 1203 ("We think it significant, however, that § 552(a)(4)(B) is7

aimed at relieving the injury suffered by the individual complainant, not by the
general public.  It allows district courts to order `the production of any agency
records improperly withheld from the complainant,' not agency records withheld
from the public." (quoting 5 U.S.C. § 552(a)(4)(B) (emphasis added by court))). 

      See id.; see also Tax Analysts v. IRS, 117 F.3d 607, 610 (D.C. Cir. 1997)8

(treating as "conceded for the purposes of this case only" that sole remedy under
section 552(a)(4)(B) is order directing agency to produce records to complaining
party).  

      445 U.S. 136, 150 (1980). 9

      See, e.g., Shafmaster Fishing Co. v. United States, 814 F. Supp. 182, 18410

(D.N.H. 1993) ("The court thus lacks subject matter jurisdiction if the information
was properly withheld under FOIA exemptions."); National Fed'n of Fed.
Employees v. United States, No. 87-2284, slip op. at 39 (D.D.C. May 27, 1988)
(The FOIA "authorizes this Court only to `enjoin the agency from withholding
agency records and to order the production of any agency records improperly
withheld.'" (quoting 5 U.S.C. § 552(a)(4)(B))).  But see Payne Enters. v. United
States, 837 F.2d 486, 490-92 (D.C. Cir. 1988) (repeated, unacceptably long
agency delays in providing nonexempt information found sufficient to create
jurisdiction); Public Citizen v. Office of the United States Trade Representative,
804 F. Supp. 385, 387 (D.D.C. 1992) (court has jurisdiction to consider "agency's

(continued...)
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FOIA to disclosure of records to a particular requester; it does not authorize a
court to order publication of information, even information required to be
published under subsection (a)(1) of the FOIA.   Nor does it appear to empower a7

court to order that agency records be made available for public inspection and
copying in an agency reading room under subsection (a)(2).8

In a 1980 decision, Kissinger v. Reporters Committee for Freedom of the
Press, the Supreme Court ruled that:

Under 5 U.S.C. § 552(a)(4)(B) federal jurisdiction is dependent upon
a showing that an agency has (1) "improperly"; (2) "withheld"; (3)
"agency records."  Judicial authority to devise remedies and enjoin
agencies can only be invoked, under the jurisdiction grant conferred
by § 552, if the agency has contravened all three components of this
obligation.   9

Some courts have given the Supreme Court's language a literal reading,
taking this statement to mean that a plaintiff who does not allege any improper
withholding of agency records fails to state a claim for which a court has subject
matter jurisdiction under Federal Rule of Civil Procedure 12(b)(1).   However, in10
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policy to withhold temporarily, on a regular basis, certain types of documents"). 

      Sweetland v. Walters, 60 F.3d 852, 855 (D.C. Cir. 1995) (citing both11

Haddon v. Walters, 43 F.3d 1488, 1490 (D.C. Cir. 1995) (Title VII case), and
Kleiman v. Department of Energy, 956 F.2d 335, 339 (D.C. Cir. 1992) (Privacy
Act case)); see also Griffith v. IRS, No. 95-20526, 1995 WL 853038 at *1 (N.D.
Cal. Dec. 14, 1995) (whether responsive agency records exist "is a factual
question, not a jurisdictional question").  

      Sweetland, 60 F.3d at 855 ("district court has jurisdiction over substantive12

claims arising under laws of [the] United States" (citing Haddon, 43 F.3d at
1490)); Williams v. Reno, No. 95-5155, 1996 WL 460093, at *2 (D.C. Cir. Aug.
7, 1996) ("[T]he district court has subject matter jurisdiction over FOIA claims.");
see also Hart v. FBI, No. 95-2110, 1996 U.S. App. LEXIS 17684, at *12 n.11
(7th Cir. July 16, 1996) (although plaintiff's "los[s] on the merits does not
retroactively revoke a district court's jurisdiction," district court's grant of
summary judgment to government deprived it of further jurisdiction to act); Prado
v. Ilchert, No. C-95-1497, 1997 WL 383239, at *3 (N.D. Cal. June 10, 1997)
(dismissing, for failure to state claim upon which relief can be granted under
FOIA, when agency to whom request was made lacked responsive records); cf.
Kennecott, 88 F.3d at 1202 (dismissing, for lack of jurisdiction, claim seeking
court-ordered publication of information, when court concluded no such remedy
exists under FOIA). 

      Forsham v. Harris, 445 U.S. 169, 182 (1980).13

      492 U.S. 136, 145 (1989).  14

      See, e.g., Ortez v. Washington County, 88 F.3d 804, 811 (9th Cir. 1996);15

(continued...)
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affirming the district court's holding that an office of the White House is not an
"agency" for FOIA purposes, the Court of Appeals for the District of Columbia
Circuit has concluded that the district court had incorrectly dismissed the action
for lack of subject matter jurisdiction.   Rather, the D.C. Circuit ruled that11

dismissal should have been grounded solely on a failure to state a claim upon
which relief could be granted, pursuant to Federal Rule of Civil Procedure
12(b)(6).   Were Kissinger to be applied otherwise, all FOIA cases resolved in12

favor of the government would ultimately be dismissed for lack of subject matter
jurisdiction, which clearly has not been the case in practice.  (See discussion
under Summary Judgment, below.)  

In a companion case to Kissinger, the Supreme Court elaborated upon the
definition of agency records, explaining that "an agency must first either create or
obtain a record as a prerequisite to its becoming an `agency record' within the
meaning of the FOIA."   More recently, in United States Department of Justice v.13

Tax Analysts, the Supreme Court further refined the agency record definition by
requiring that a record be in the agency's possession for official purposes at the
time of the FOIA request.   Of course, the FOIA provides no jurisdiction over14

records other than those of a federal agency.   (For a further discussion of15
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Smith v. United States Congress, No. 95-5281, 1996 WL 523800, at *1 (D.C. Cir.
Aug. 28, 1996) (FOIA "does not apply to congressional documents"); Steadman
v. Rocky Mountain News, No. 95-1102, 1995 U.S. App. LEXIS 34986, at *4
(10th Cir. Dec. 11, 1995) (FOIA claim "cannot be brought against defendant
because defendant is not a governmental entity"); Washington v. Wishard Mem'l
Hosp., No. 95-5266, 1995 WL 613629, at *2 (6th Cir. Oct. 18, 1995) ("[T]he
FOIA is applicable only to federal agencies."); Buemi v. Lewis, No. 94-4156,
1995 U.S. App. LEXIS 7816, at *6 (6th Cir. Apr. 4, 1995) (FOIA does not apply
to cities or private individuals); Voinche v. United States Dep't of Justice, No. 87-
4781, slip op. at 1-2 (5th Cir. Feb. 4, 1988) (no basis for suit against state gover-
nor, private citizen, or telephone company); Ferguson v. Alabama Criminal
Justice Info. Ctr., 962 F. Supp. 1446, 1447 (M.D. Ala. Apr. 23, 1997) ("5 U.S.C.
§§ 552 and 552a, however, do not apply to state agencies."); Anderson v. Federal
Pub. Defender, No. 95-1485, slip op. at 1 (D.D.C. Mar. 28, 1996) ("Federal
Public Defender is not an agency subject to the requirements of the Freedom of
Information Act"); Deharder Inv. Corp. v. Indiana Hous. Fin. Auth., 909 F. Supp.
606, 616-17 (S.D. Ind. 1995) (state-chartered housing finance agency, over which
federal control is limited to oversight of federal funds, not subject to FOIA);
Leytman v. New York Stock Exch., No. 95 CV 902, 1995 WL 761843, at *2
(E.D.N.Y. Dec. 6, 1995) (although "subject to significant federal regulation,"
New York Stock Exchange not federal agency); Mamarella v. County of West-
chester, 898 F. Supp. 236, 237-38 (S.D.N.Y. 1995) ("plain language of the FOIA"
precludes its application to state or local agencies or to individuals); Burcher v.
McCauley, 871 F. Supp. 864 (E.D. Va. 1994) (There is no jurisdiction under the
FOIA when "none of the defendants are in any way connected with any agency of
the federal government."); Gillard v. United States Marshals Serv., No. 87-689,
slip op. at 1-2 (D.D.C. May 11, 1987) (District of Columbia not proper party
defendant under federal FOIA); cf. Price v. County of San Diego, 165 F.R.D.
614, 620 (S.D. Cal. 1996) (rejecting novel attempt by county to defeat discovery
by asserting FOIA Exemption 7(A); FOIA applies only "to authorities of the
Government of the United States"). 

      See Tax Analysts, 492 U.S. at 152-54 (nonexempt federal district court tax16

case opinions maintained by Justice Department's Tax Division found to be
"improperly" withheld notwithstanding public availability through another
source).  

      See, e.g., Jones v. FBI, 41 F.3d 238, 249 (6th Cir. 1994) (no remedy for rec-17

ords destroyed prior to FOIA request); Cal-Almond, Inc. v. USDA, 960 F.2d 105,
108-09 (9th Cir. 1992) (absent improper conduct by government, FOIA does not
require recreation of destroyed records); Ray v. United States
Dep't of Justice, 908 F.2d 1549, 1558-59 (11th Cir. 1990), rev'd on other grounds

(continued...)

- 442 -

"agency records," see Procedural Requirements, above.)   

Whether an agency has "improperly" withheld records usually turns on the
application of one or more exemptions applied to the documents at issue.   Of16

course, if the agency can establish that no responsive records exist,  or that all re-17
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sub nom. United States Dep't of State v. Ray, 502 U.S. 164 (1991); Kuffel v.
United States Bureau of Prisons, 882 F. Supp. 1116, 1120 (D.D.C. 1995); Bartlett
v. United States Dep't of Justice, 867 F. Supp. 314, 316 (E.D. Pa. 1994).  But see
Cal-Almond, Inc. v. USDA, No. CV-F-89-574, slip op. at 2-3 (E.D. Cal. Mar. 12,
1993) (when agency returned requested records to submitter four days after
denying requester's administrative appeal, in violation of its own records-
retention requirements, and court determined such records were required to be
disclosed, agency must seek return of records from submitter for disclosure to
requester), appeal dismissed per stipulation, No. 93-16727 (9th Cir. Oct. 26,
1994); see also FOIA Update, Spring 1991, at 5 (advising agencies to afford
administrative appeal rights to FOIA requesters in "no record" situations (citing
Oglesby v. United States Dep't of the Army, 920 F.2d 57, 67 (D.C. Cir. 1990)));
cf. Urban v. United States, 72 F.3d 94, 95 (8th Cir. 1995) (district court erred by
dismissing complaint prior to service on grounds no records existed; case
remanded for submission of evidence as to existence of responsive records). 

      See, e.g., Gabel v. Commissioner, No. 94-0587, slip op. at 8-9 (N.D. Cal.18

June 21, 1994), aff'd, No. 94-16245, slip op. at 2-4 (9th Cir. May 5, 1995);
Steffen v. United States Dep't of Justice, No. 89-3434, slip op. at 7-8 (D.D.C. July
12, 1990); Williams v. United States Dep't of Justice, No. 87-1567, slip op. at 1
(D.D.C. Nov. 5, 1987), summary affirmance granted, No. 87-5410 (D.C. Cir.
Aug. 31, 1988); Southam News v. INS, 674 F. Supp. 881, 889 (D.D.C. 1987).

      See D'Angelica v. IRS, No. CIV. S-94-1998, 1996 U.S. Dist. LEXIS 6681,19

at *3 (E.D. Cal. Apr. 25, 1996) (granting summary judgment when requested
records either did not exist or were fully disclosed). 

      See, e.g., GTE Sylvania, Inc. v. Consumers Union, 445 U.S. 375, 384-8620

(1980); Freeman v. United States Dep't of Justice, 723 F. Supp. 1115, 1120 (D.
Md. 1988); Legal Times, Inc. v. FDIC, 1 Gov't Disclosure Serv. (P-H) ¶ 80,234,
at 80,585 (D.D.C. Sept. 2, 1980); see also FOIA Update, Summer 1983, at 5.  But
see FOIA Update, Summer 1992, at 5 (advising that "protective orders" issued by
administrative law judges do not qualify as such court orders).  

      See Wagar v. United States Dep't of Justice, 846 F.2d 1040, 1047 (6th Cir.21

1988).  

      See, e.g., Morgan v. United States Dep't of Justice, 923 F.2d 195, 197-9922
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sponsive records have been released to the requester,  the agency's refusal to18

produce them should not be deemed an "improper" withholding and summary
judgment should be granted.  19

Similarly, an agency has not improperly withheld records when it is
prohibited from disclosing them by a preexisting court order.   While the validity20

of such a preexisting court order does not depend upon whether it is based upon
FOIA exemptions,  it is the agency's burden to demonstrate that the order was21

intended to operate as an injunction against the agency, rather than as a mere
court seal.   Moreover, in a decision involving state records, but which may be22
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(D.C. Cir. 1991); Armstrong v. Executive Office of the President, 830 F. Supp.
19, 23 (D.D.C. 1993) ("[I]t is also clear that the Protective Order was not intended
to act as a limitation on the Government's ability to determine the final
disposition of these classified materials."); Senate of P.R. v. United States Dep't
of Justice, No. 84-1829, slip op. at 13-14 (D.D.C. Aug. 24, 1993) (finding agency
declaration failed to satisfy Morgan test and requiring more detailed explanation
of intended effect of sealing order); McDonnell Douglas Corp. v. NASA, No. 91-
3134, slip op. at 1-2 (D.D.C. July 12, 1993) ("While this court's sealing Order
temporarily precluded release, that order was not intended to operate as the
functional equivalent of an injunction prohibiting release.  It was only approved
by the court for the purposes of expediting this litigation and protecting
information . . . until this lawsuit was resolved."); see also Lykins v. United States
Dep't of Justice, 725 F.2d 1455, 1460-61 & n.7 (D.C. Cir. 1984) (state court order
does not affect analysis or conclusion of federal court as to whether document
"improperly withheld").  

      Pansy v. Borough of Stroudsburg, 23 F.3d 772, 791 (3d Cir. 1994)23

("[W]here it is likely that information is accessible under a relevant freedom of
information law, a strong presumption exists against granting or maintaining an
order of confidentiality whose scope would prevent disclosure of that information
pursuant to the relevant freedom of information law."); accord Attorney General
Reno's FOIA Memorandum, reprinted in FOIA Update, Summer/Fall 1993, at 4-5
(articulating general "presumption of disclosure"). 

      Pansy, 23 F.3d at 791; cf. 5 U.S.C. § 552a(b)(2) (1994) (amended 1996, 524

U.S.C.A. § 552a (West Supp. 1997) (comparable provision in Privacy Act of
1974). 

      Halperin v. United States Dep't of State, 565 F.2d 699, 706 (D.C. Cir. 1977)25

(citing Soucie v. David, 448 F.2d 1067, 1077 (D.C. Cir. 1971)); see also Weber
Aircraft Corp. v. United States, 688 F.2d 638, 646 (9th Cir. 1982), rev'd on other
grounds, 465 U.S. 792 (1984); Patriarca v. FBI, No. 85-707, slip op. at 1 (D.R.I.
Nov. 13, 1985) (order preliminarily enjoining defendants from making release of
nonexempt records), motion to dismiss denied, 639 F.
Supp. 1193 (D.R.I. 1986); K. Davis, Administrative Law Treatise § 5:25 (2d ed.
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no less applicable to federal records, the Court of Appeals for the Third Circuit
held that a district court must consider the impact on public access statutes, such
as the FOIA, before imposing a confidentiality order.   The Third Circuit noted23

that a court could avoid potential conflicts over disclosure by expressly limiting
the scope of court-mandated confidentiality to information that would not
otherwise be required to be disclosed under the FOIA.    24

A related principle under the FOIA, although one not at all well settled or
commonly applied, is that in a rare case a court may decline to order the dis-
closure of nonexempt information as a matter of "equitable discretion."  The D.C.
Circuit has recognized that this principle can be applicable under "exceptional
circumstances."   This principle should be advanced in court only under strongly25
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1978 & Supp. 1989).  But see Maricopa Audubon Soc'y v. United States Forest
Serv., 108 F.3d 1082, 1087 (9th Cir. 1997) ("We conclude that a district court
lacks inherent power, equitable or otherwise, to exempt materials that FOIA itself
does not exempt."); Washington Post Co. v. United States Dep't of State, 685
F.2d 698, 700 (D.C. Cir. 1982) ("In the absence of a statutory exemption, the
court has no general equitable power to prevent disclosure of documents."),
vacated & remanded, 464 U.S. 979 (1983). 

      See, e.g., Na Iwi O Na Kupuna v. Dalton, 894 F. Supp. 1397, 1414 (D. Haw.26

1995) (reverse FOIA suit declining to enjoin release of information on ground
that "courts may use their equity power to authorize nondisclosure of information
under FOIA `only in extreme or exceptional circumstances'" (quoting Weber
Aircraft Corp. v. United States, 688 F.2d 638, 646 (9th Cir. 1982), rev'd on other
grounds, 465 U.S. 792 (1984))); O'Rourke v. United States Dep't of Justice, 684
F. Supp. 716, 719 (D.D.C. 1988) (finding insufficient basis for denying access on
such equitable grounds); Caplan v. ATF, 445 F. Supp. 699, 705-06 (S.D.N.Y.
1978) (denial based on equitable discretion), aff'd on other grounds, 587 F.2d
544, 546 (2d Cir. 1978) (equitable discretion accepted in principle).  

      5 U.S.C. § 552(d) ("This section is not authority to withhold information27

from Congress."); see also FOIA Update, Winter 1984, at 3-4 ("OIP Guidance: 
Congressional Access Under FOIA"). 

      Leach v. RTC, 860 F. Supp. 868, 872-79 (D.D.C. 1994), appeal dismissed28

per stipulation, No. 94-5279 (D.C. Cir. Dec. 22, 1994). 

      See Spurlock v. FBI, 69 F.3d 1010, 1016-18 (9th Cir. 1995) (when court29

finds records exempt under FOIA, it has no "inherent" authority to order dis-
closure of agency information that may conflict with depositions or other public
statements of informant). 

      See Hutchins v. National Endowment for the Arts, No. 94-1146, slip op.30

at 5 (4th Cir. Oct. 19, 1994); Shugart v. DEA, No. 96-3192, 1996 WL 665467, at
(continued...)
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compelling circumstances, however.   A similar doctrine termed "remedial26

discretion," which applies only in the very rare circumstance in which a Member
of Congress seeks judicial relief that could equally be obtained through legislative
processes, once was employed by a court to decline jurisdiction in a FOIA case in
which an individual congressman contended that the special congressional access
provision of the FOIA  entitled him to unrestricted access to agency records.   It27        28

should, however, be obvious that once a court determines that information has
been properly withheld pursuant to a FOIA exemption, absent some other statute
mandating disclosure, the court has no inherent, equitable power to order dis-
closure.  29

The venue provision of the FOIA, quoted above, provides requesters with a
broad choice of forums in which to bring suit.  Of course, when a requester sues
in a jurisdiction other than the District of Columbia, he is obliged to allege the
nexus giving rise to proper venue in that jurisdiction.   Largely due to the30
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*1 (D. Kan. Oct. 29, 1996); see also Morrell v. United States Dep't of Justice, No.
C 96-4356, 1996 WL 732499, at *1 (N.D. Cal. Dec. 16, 1996) (transferring pro se
action improperly filed in Northern District of California to Eastern District of
California, where plaintiff resides). 

      See, e.g., FOIA Update, Spring/Summer 1990, at 2 (citing "universal venue"31

provision of FOIA, 5 U.S.C. § 552(a)(4)(B)). 

      See, e.g., Matlack, Inc. v. EPA, 868 F. Supp. 627, 630 (D. Del. 1994) ("The32

United States Court of Appeals for the District of Columbia Circuit has long been
on the leading edge of interpreting the parameters of what a federal agency must
disclose and may withhold consistent with the terms of FOIA."); see also FOIA
Update, Summer 1985, at 1-2 (describing FOIA litigation process within D.C.
Circuit). 

      See Akutowicz v. United States, 859 F.2d 1122, 1126 (2d Cir. 1988).  33

      Compare Jones v. NRC, 654 F. Supp. 130, 132 (D.D.C. 1987) (no), with34

Murphy v. TVA, 559 F. Supp. 58, 59 (D.D.C. 1983) (yes). 

      See Arevalo-Franco v. INS, 889 F.2d 589, 590-91 (5th Cir. 1989) (alien may35

bring FOIA suit in district where he in fact resides).  

      (1994). 36

      See generally Ross v. Reno, No. 95-CV-1088, 1996 WL 612457, at **3-437

(E.D.N.Y. Aug. 13, 1996) (discussing factors in favor of and in opposition to
transfer of case to neighboring jurisdiction). 

      See, e.g., Cecola v. FBI, No. 94 C 4866, 1995 WL 645620, at *3 (N.D. Ill.38
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statutory designation of the District of Columbia as an appropriate forum for any
FOIA action,  the District Court for the District of Columbia and Court of31

Appeals for the District of Columbia Circuit have, over the years, decided a great
many of the leading cases under the FOIA.   32

Indeed, the District Court for the District of Columbia has been held to be
the sole appropriate forum for cases in which the requester resides and works
outside the United States and the records requested are located in the District of
Columbia.   It is not yet settled, however, whether this provision affords "person-33

al jurisdiction" in that judicial district for FOIA suits brought against the Tennes-
see Valley Authority, a wholly owned federal corporation outside the court's
normal extraterritorial service of process.   It should also be noted that, unlike34

under other federal venue provisions, aliens are treated the same as citizens for
FOIA venue purposes.35

The judicial doctrine of forum non conveniens--as codified in 28 U.S.C.
§ 1404(a) --can permit the transfer of a FOIA case to a different judicial dis-36

trict.   The courts have invoked this doctrine to transfer FOIA cases under a va-37

riety of circumstances.   Similarly, when the requested records are the sub38
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Nov. 1, 1995) (transferring remainder of case to district where remaining records
and government's declarant are located, where plaintiff operates business, and
where activities described in requested records presumably took place);
Southmountain Coal Co. v. Mine Safety & Health Admin., No. 94-0110, slip op.
at 2-3 (D.D.C. Mar. 10, 1994) (justifying transfer of suit to district where
corporate requester resides and has principal place of business and where criminal
case on which request is based is pending, on grounds that "a single court
[handling] both FOIA and criminal discovery would obviate the possibility of
contradictory rulings, and would prevent the use of FOIA as a mere substitute for
criminal discovery"); Bauer v. United States, No. Civ. 91-374A, slip op. at 3
(W.D.N.Y. Feb. 3, 1992) (venue improper where pro se suit filed; action
transferred to jurisdiction where records located); Housley v. United States Dep't
of Justice, No. 89-436, slip op. at 3-4 (D.D.C. Nov. 13, 1989) (transfer to district
where criminal proceeding against plaintiff was held and where evidence ob-
tained by government's electronic surveillance allegedly was improperly
withheld); Sims v. United States Dep't of Justice, No. 86-231, slip op. at 1
(D.D.C. Apr. 22, 1986) (transfer to district where documents are located, near
where plaintiff resides, when "[n]one of the matters at issue . . . have any
connection with the District of Columbia"); Mobil Corp. v. SEC, 550 F. Supp. 67,
70-71 (S.D.N.Y. 1982) (sua sponte transfer to district where the 7000 documents
at issue were located and where related litigation was pending); Ferri v. United
States Dep't of Justice, 441 F. Supp. 404, 406-07 (M.D. Pa. 1977) (sua sponte
transfer because records sought were located in District of Columbia, all admin-
istrative action on request was taken there, and plaintiff's only nexus with
transferring forum was his incarceration there); see also Lead Indus. Ass'n v.
OSHA, 610 F.2d 70, 79 (2d Cir. 1979) (expressing dissatisfaction with plaintiff's
decision to lay venue for FOIA action in Southern District of New York where
related, highly complex review of substantive OSHA rule was pending in District
of Columbia; suggesting transfers or stays on court's own motion if such cases
arise in future); cf. Environmental Crimes Project v. EPA, 928 F. Supp. 1, 1-2
(D.D.C. 1995) (finding "[t]he interest of justice clearly favors transfer of this
case," but absent "precise" information as to location of records sought, declining
to order transfer in view of "substantial weight due to plaintiff's choice of
forum").  But see In re Scott, 709 F.2d 717, 72l-22 (D.C. Cir. 1983) (writ of
mandamus issued and case remanded when district court sua sponte transferred
case, without determination of whether venue was proper in other forum, merely
in effort to reduce burden of "very large number of in forma pauperis cases").  

      See, e.g., Hunsberger v. United States Dep't of Justice, No. 93-1945, slip op.39

at 1 (D.D.C. Mar. 16, 1994) (lack of responsiveness of court in which similar
action was previously filed held "inadequate" ground to maintain independent
action in second court); Atkin v. EEOC, No. 92-1061, slip op. at 2
(D.D.C. July 7, 1992); Beck v. United States Dep't of Justice, No. 88-3433, slip

(continued...)
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ject of pending FOIA litigation in another judicial district, the related doctrine of
"federal comity" can permit a court to defer to the jurisdiction of the other court,
in order to avoid unnecessarily burdening the federal judiciary and delivering
conflicting FOIA judgments.39



LITIGATION CONSIDERATIONS

     (...continued)39

op. at 11-12 (D.D.C. Jan. 31, 1991), summary affirmance granted in pertinent part
& denied in part, No. 91-5292 (D.C. Cir. Nov. 19, 1992); see also Environmental
Crimes Project, 928 F. Supp. at 2 (although denying government's transfer
motion, ordering stay of proceedings pending resolution of numerous discovery
disputes in related cases in other jurisdiction); FOIA Update, Summer 1985, at 6
("[G]iving a litigant more than one opportunity in court is a `luxury that cannot be
afforded.'" (quoting C. Wright, Law of Federal Courts 678 (4th ed. 1983))). 

      See United States Dep't of Commerce v. Assembly of Cal., 501 U.S. 127240

(1991) (staying preliminary injunction issued in No. Civ. S-91-0990 (E.D. Cal.
Aug. 20, 1991)); Aronson v. HUD, 869 F.2d 646, 648 (1st Cir. 1989);
Assassination Archives & Research Ctr. v. CIA, No. 88-2600, slip op. at 1
(D.D.C. Sept. 29, 1988), summary reversal denied, No. 88-5315 (D.C. Cir. Oct.
13, 1988).  

      See Nation Magazine v. United States Dep't of State, 805 F. Supp. 68, 7241

(D.D.C. 1992); Ray v. Reno, No. 94-1384, slip op. at 3 (D.D.C. Oct. 24, 1995),
appeal dismissed for lack of prosecution, No. 96-5005 (D.C. Cir. Dec. 26, 1996);
Hunt v. United States Marine Corps, No. 94-2317, slip op. at 2 (D.D.C. Oct. 28,
1994); Assassination Archives, No. 88-2600, slip op. at 1 (D.D.C. Sept. 29,
1988); accord Washington Metro Area Transit Comm'n v. Holiday Tours, Inc.,
559 F.2d 841, 843 (D.C. Cir. 1977) (non-FOIA case); see also Mayo v. United
States Gov't Printing Office, 839 F. Supp. 697, 700 (N.D. Cal. 1992) (fact that
FOIA expressly authorizes injunctive relief does not divest district court of
obligation to "exercise its sound discretion," relying on traditional legal standards,
in granting such relief (citing Weinberger v. Romero Barcelo, 456 U.S. 305, 312
(1982))), aff'd, 9 F.3d 1450 (9th Cir. 1993).  

      See Aronson, 869 F.2d at 648 ("To issue the preliminary injunction42

discloses the names, permanently injuring the interest HUD seeks to protect
. . . ."); see also Hunt, No. 94-2317, slip op. at 5 (D.D.C. Oct. 28, 1994) (denying
temporary restraining order, in part on basis of strong "public interest in an

(continued...)
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On rare occasions, FOIA plaintiffs have attempted to expedite judicial con-
sideration of their suits by seeking a preliminary injunction to "enjoin" the agency
from continuing to withhold the requested records.   When such extraordinary40

relief is sought, the court does not adjudicate the parties' substantive claims, but
rather weighs:  (1) whether the plaintiff is likely to prevail upon the merits; (2)
whether the plaintiff will be irreparably harmed absent relief; (3) whether the
defendant will be substantially harmed by the issuance of injunctive relief; and
(4) whether the public interest will be benefited by such relief.   41

In a FOIA case, the granting of such an injunction would invariably force
the government to irrevocably disclose the very information that is the subject of
the litigation prematurely, without affording it any opportunity to fully and fairly
litigate its position on the merits; such an injunction would moot the government's
claims before they could ever be adjudicated and would effectively destroy any
possibility of appellate review.   Consequently, the government would presump-42
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`orderly, fair and efficient administration of the FOIA'"). 

      See generally FOIA Update, Summer 1991, at 1-2 (discussing comparable43

situation of "unstayed" disclosure orders). 

      Cf. Kissinger, 455 U.S. at 150 (absent improper withholding, FOIA confers44

no "[j]udicial authority to devise remedies and enjoin agencies"); Sears, 421 U.S.
132, 147-48 (1975) (once it is determined that withheld information falls within
one of FOIA's exemptions FOIA "`does not apply' to such documents").

      See Perdue Farms, Inc. v. NLRB, 927 F. Supp. 897, 906 (E.D.N.C. 1996)45

(granting injunction mandating processing of month-old FOIA request pertaining
to challenged union election "immediately and with all deliberate speed"). 

      See, e.g., Schiffer v. FBI, 78 F.3d 1405, 1408 (9th Cir. 1996) ("Recognizing46

that Schiffer wanted the documents merely to satisfy his `curiosity,' the district
court limited their disclosure by ordering Schiffer not to `provide copies of the
documents [or] disclose their contents to any other person or company.'");
Viacom Int'l v. EPA, No. C.A. 95-2243, 1995 WL 695098, at *6 (E.D. Pa. Nov.
17, 1995) (requiring disclosure of names and addresses of individuals whose
property was tested by EPA), modified (E.D. Pa. May 1, 1996) (specifying that
"[p]laintiff may in no way use the home addresses to contact and harass the
homeowners"), portion of May 1, 1996 order limiting disclosure vacated on
plaintiff's unopposed motion (E.D. Pa. July 1, 1996), November 17, 1995
disclosure order vacated on defendant's unopposed motion (E.D. Pa. July 26,
1996); cf. Spurlock, 69 F.3d at 1016 (district court erred when, after determining
the requested material was exempt, it nonetheless ordered disclosure of any
"falsified statements" made to FBI about requester). 
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tively sustain irreparable harm in any instance in which a preliminary injunction
was issued in a FOIA case.   43

Moreover, because a court can exercise FOIA jurisdiction only after it has
first determined that there has been an improper withholding, there exists a
substantial question as to whether the statute even empowers a court to issue a
preliminary injunction.   These considerations lead to the conclusion that the44

extraordinary mechanism of preliminary injunctive relief should be unavailable in
FOIA cases, although expedited processing may be appropriate.   (See discussion45

of expedited processing under Litigation Considerations, "Open America" Stays
of Proceedings, below.) 

It is similarly inappropriate for a court to order FOIA disclosure of infor-
mation to a FOIA requester with a special restriction, either explicit or implicit,
that the requester not further disseminate the information received.  This pro-
cedure has been erroneously employed by some courts in a misguided effort to
minimize damage from disclosure of records which, in fact, should be found ex-
empt, in instances when the requester has established a particular need for or in-
terest in the information.   Because the Supreme Court has clearly instructed that46

neither "the identity of the requesting party" nor "the particular purpose for which
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      See United States Dep't of Justice v. Reporters Comm. for Freedom of the47

Press, 489 U.S. 749, 771-72 (1989).

      See Schiffer, 78 F.3d at 1411 (district court's order limiting access to48

persons other than plaintiff "is not authorized by FOIA"); cf. Maricopa, 108 F.3d
at 1088-89 (rejecting, as irrelevant, plaintiff's offer to agree not to further disclose
requested information; "FOIA does not permit selective disclosure of information
only to certain parties . . . .  [O]nce the information is disclosed to [this requester],
it must also be made available to all members of the public who request it."). 

      (1994). 49

      824 F.2d 52, 55-56 (D.C. Cir. 1987); see also, e.g., Madden v. Runyon, 89950

F. Supp. 217, 226 (E.D. Pa. 1995) (even assuming plaintiff exhausted his
administrative remedies, statute of limitations would have expired four years prior
to commencement of suit).   

      824 F.2d at 57-59; see Peck v. CIA, 787 F. Supp. 63, 65-66 (S.D.N.Y. 1992)51

(once constructive exhaustion period has run, statute of limitations is not tolled
while request for information is pending before agency).  

      See Attorney General's Memorandum on the 1986 Amendments to the52

Freedom of Information Act 28 n.51 (Dec. 1987) (agencies should be sure to
maintain any "excluded" records for purposes of possible further review (citing
FOIA Update, Fall 1984, at 4 (same regarding "personal" records))); see also Cal-
Almond, No. CV-F-89-574, slip op. at 2-3 (E.D. Cal. Mar. 12, 1993) (when agen-
cy returned requested records to submitter in violation of its own records-
retention requirements, and court determined such records were required to be
disclosed, agency must seek return of records from submitter for disclosure to
requester).
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the document is being requested" can have any bearing on the release of
information under the FOIA,  appellate courts find this practice improper and47

should overturn any such restrictive (or selective) disclosure order.   48

As a final jurisdictional point, it should be remembered that a FOIA
plaintiff, like any other, must file suit before expiration of the applicable statute
of limitations.  In Spannaus v. Department of Justice, the D.C. Circuit applied the
general federal statute of limitations, 28 U.S.C. § 2401(a),  to FOIA actions.  49   50

Section 2401(a) states, in pertinent part, that "every action commenced against
the United States shall be barred unless the complaint is filed within six years
after the right of action first accrues."  In Spannaus it was held that the FOIA
cause of action accrued--and, therefore, the statute of limitations began to run--
once the plaintiff had "constructively" exhausted his administrative remedies (see
discussion of Exhaustion of Administrative Remedies, below) and not when all
administrative appeals had been finally adjudicated.   In accordance with the51

Spannaus decision, the National Archives and Records Administration pro-
pounded General Records Schedule 14, which sets the record-retention period at
six years for all correspondence and supporting documentation relating to denied
FOIA requests.52
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      See 5 U.S.C. § 552(a)(4)(C) (1994), as amended by Electronic Freedom of53

Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997).  

      28 U.S.C. § 1657 (1994) (repealing former 5 U.S.C. § 552(a)(4)(D) (1982));54

see also Freedom Communications, Inc. v. FDIC, 157 F.R.D. 485, 487 (C.D. Cal.
1994) ("The Court offers its assurance to all concerned that it will continue to
handle all matters in this action in an expeditious manner.  However, we do not
see the value in issuing an order that does no more than reiterate policies already
announced by statute and the court itself."); FOIA Update, Spring 1985, at 6.

      See 5 U.S.C. § 552(a)(4)(B); see also Church of Scientology Int'l v. United55

States Dep't of Justice, 30 F.3d 224, 228 (1st Cir. 1994); Massey v. FBI, 3 F.3d
620, 622 (2d Cir. 1993); Beck v. Department of Justice, 997 F.2d 1489, 1491
(D.C. Cir. 1993); Alyeska Pipeline Serv. v. EPA, 856 F.2d 309, 315 (D.C. Cir.
1988); cf. Trenerry v. United States Dep't of the Treasury, No. 92-5052, slip op.
at 9-10 (10th Cir. Feb. 5, 1993) (although district court used phrase "arbitrary and
capricious" in discussing scope of review, its decision will be upheld when
"reviewing the entire order clearly reveals that the court performed a de novo
review and correctly placed the burden on IRS").

      (1994). 56

      Chambers v. Carlson, No. 87-0390, slip op. at 2 (D.D.C. June 16, 1987);57

see, e.g., Butler v. Marshall, No. 92-16955, slip op. at 1-2 (9th Cir. May 25, 1993)
(district court properly dismissed, as frivolous, in forma pauperis complaint
before service of process when plaintiff sought to sue state agency under federal
FOIA); McCloud v. Meese, No. 87-3011, slip op. at 2 (6th Cir. Sept. 30, 1987)
(suit dismissed as frivolous when plaintiff failed to amend complaint to specify
which records allegedly were improperly withheld); Collymore v. FBI, No. C-94-
2268, slip op. at 6 (N.D. Cal. Mar. 31, 1995) (claim dismissed as describing
"`fantastic or delusional scenarios'" (quoting Nietzke v.

(continued...)
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Pleadings

The agency's time to answer a FOIA complaint is thirty days from the date
of service of process,  not the usual sixty days that are permitted by Federal Rule53

of Civil Procedure 12(a).  While courts are no longer required to automatically
accord expedited treatment to FOIA lawsuits, they may still, in their discretion,
expedite any such case "if good cause therefor is shown."54

FOIA lawsuits are adjudicated according to standards and procedures that
are quite atypical within the field of administrative law.  Not only is the usual
"substantial evidence" standard of review of agency action replaced in the FOIA
by a de novo review standard, but the defendant agency bears the burden of jus-
tifying its decision to withhold any information.   Nevertheless, lawsuits brought55

by pro se plaintiffs, ostensibly under the FOIA, may be summarily dismissed,
pursuant to 28 U.S.C. § 1915(d),  when "[r]eview of the complaint, and its56

supplements and amendments, show that [the] suit is utterly frivolous, vexatious,
and malicious."   When Exemption 1 is invoked, however, most courts have57
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Williams, 490 U.S. 319, 328 (1989)); Schwartz v. United States Dep't of Com-
merce, No. 93-1117, slip op. at 1 (D.D.C. May 28, 1993) (dismissing suit for
information about "`insane Nazi activities' directed toward certain individuals"),
summary affirmance granted, No. 93-5203 (D.C. Cir. Oct. 14, 1993); Slade v.
Armistead, No. 93-177-2, slip op. at 1-2 (E.D. Va. Mar. 17, 1993) (suit dismissed
when "no showing that plaintiff has exhausted or even attempted to exhaust his
administrative remedies"), summary affirmance granted, 14 F.3d 596 (4th Cir.
1993) (unpublished table decision); Franklin v. Oregon, 563 F. Supp. 1310, 1331
(D. Or. 1983) (suit dismissed as frivolous when plaintiff failed to explain how
state officials could have violated FOIA); cf. United States v. Kaun, 827 F.2d
1144, 1152-53 (7th Cir. 1987) (frivolous FOIA suits not constitutionally pro-
tected, so injunction against filing one not overbroad); Crooker v. Marshals Serv.,
641 F. Supp. 1141, 1143 (D.D.C. 1986) (given "plethora" of FOIA suits filed by
plaintiff and fact that plaintiff fails routinely to oppose motions to dismiss,
plaintiff's "litigation efforts have been for purposes of harassment"; plaintiff
ordered to attach a memorandum to any subsequent lawsuit explaining why that
suit is not barred by res judicata).  But see Morrow v. FBI, 2 F.3d 642, 645 (5th
Cir. 1993) (district court abused its discretion by dismissing, under 28 U.S.C.
§ 1915(d), complaint which alleged FBI failure to timely respond before FBI had
offered evidence to justify delay). 

      Mada-Luna v. Fitzpatrick, 813 F.2d 1006, 1011 (9th Cir. 1987).  58

      5 U.S.C. § 552(a)(4)(A)(vii).59

      5 U.S.C. § 552(a)(4)(B) (emphasis added). 60
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applied a somewhat lesser standard of review for classified documents in order
not to compromise national security.  (See discussion in Exemption 1, Standard of
Review, above.)  With respect to FOIA issues other than those involving the
propriety of agency withholding of records, one circuit court has applied the de
novo standard of review in a lawsuit dealing with an alleged violation of subsec-
tion (a)(1) of the FOIA, 5 U.S.C. § 552(a)(1).   58

A major exception to the de novo standard of review are reverse FOIA law-
suits, in which the more deferential "arbitrary and capricious" standard is applied. 
(See discussion in "Reverse" FOIA, Standard of Review, below.)  Judicial review
of fee waiver denials was undertaken according to the "arbitrary and capricious"
standard prior to the 1986 FOIA amendments, which now mandate that courts are
to determine fee waiver issues under the de novo standard of review, but are to
limit their scope of review to the record before the agency.   (For a further59

discussion of fee waiver review standards, see Fees and Fee Waivers, above.)

There is a sound general rule that only federal departments and agencies
are proper party defendants in FOIA litigation.  This rule is derived from the plain
language of the Act, which vests the district courts with jurisdiction to enjoin "the
agency" from withholding records.   The great majority of courts have held that60

the head of an agency or other agency officials or employees that are sued in their



                                                     LITIGATION CONSIDERATIONS

      See, e.g., Thompson v. Walbran, 990 F.2d 403, 405 (8th Cir. 1993); Petrus61

v. Bowen, 833 F.2d 581, 582 (5th Cir. 1987); Pray v. FBI, No. 95 Civ. No. 0380,
1995 WL 764149, at *3 (S.D.N.Y. Dec. 28, 1995); Gilbert v. Social Sec. Admin.,
No. 93-C-1055, slip op. at 11-12 (E.D. Wis. Dec. 28, 1994) (citing Brown-Bey v.
United States, 720 F.2d 467, 469 (7th Cir. 1983) (Privacy Act case)); Stone v.
Defense Investigative Serv., 816 F. Supp. 782, 785 (D.D.C. 1993), appeal
dismissed for failure to prosecute, No. 93-5170 (D.C. Cir. Mar. 11, 1994); Sher-
wood Van Lines v. United States Dep't of the Navy, 732 F. Supp. 240, 241
(D.D.C. 1990); Friedman v. FBI, 605 F. Supp. 314, 317 (N.D. Ga. 1984);
Providence Journal Co. v. FBI, 460 F. Supp. 778, 782-83 & n.2 (D.R.I. 1978),
rev'd on other grounds, 602 F.2d 1010 (1st Cir. 1979). 

      See, e.g., Henry v. FBI, No. 90-1987, slip op. at 5-6 (W.D. La. Oct. 7,62

1991); Diamond v. FBI, 532 F. Supp. 216, 219-20 (S.D.N.Y. 1981), aff'd on other
grounds, 707 F.2d 75 (2d Cir. 1983); Hamlin v. Kelley, 433 F. Supp. 180, 181
(N.D. Ill. 1977).  

      See Maginn v. United States, No. 92-313, slip op. at 7 (W.D. Pa. May 29,63

1992); Western Life Ins. Co. v. United States, 512 F. Supp. 454, 463 (N.D. Tex.
1980).  

      See Ostrer v. United States Dep't of Justice, No. 85-506, slip op. at 7-864

(D.D.C. Feb. 7, 1986), amended, slip op. at 2-3 (D.D.C. Apr. 9, 1986).  

      See, e.g., Williams v. FBI, No. 92-5176, slip op. at 2 (D.C. Cir. May 7,65

1993); Oglesby v. United States Dep't of the Army, 920 F.2d 57, 69 & n.15 (D.C.
Cir. 1990); Fitzgibbon v. CIA, 911 F.2d 755, 757 (D.C. Cir. 1990); Jan-Xin Zang
v. FBI, 756 F. Supp. 705, 706-07 & n.1 (W.D.N.Y. 1991); see also FOIA Update,
Summer 1991, at 3-4 ("OIP Guidance:  Referral and Consultation Procedures");
FOIA Update, Summer/Fall 1993, at 6-8.

      See Foman v. Davis, 371 U.S. 178, 182 (1962); Katzman v. Sessions, 15666

F.R.D. 35, 38 (E.D.N.Y. 1994) (To defeat a motion to supplement pleadings, "the
nonmovant must demonstrate either bad faith on the part of the moving party, the
futility of the claims asserted within the application, or undue prejudice to the

(continued...)
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official capacities are not proper party defendants under the FOIA.   A minority61

of courts, however, have disagreed with this position.   It also has been observed62

that the "United States," as such, is not a proper party defendant in a FOIA case.  63

It is clear that an agency in possession of records originating with another
agency cannot refuse to process those records merely by advising the requester to
seek them directly from the other agency.   In litigation, the defendant agency64

ordinarily will include, in its court submissions, affidavits from the originating
agency to address any contested withholdings in its records.   (For a further dis-65

cussion of agency referral practices, see Procedural Requirements, above.)  

Lastly, though Rule 15(a) of the Federal Rules of Civil Procedure counsels
that leave to amend complaints "shall be freely given when justice so requires,"66
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nonmovant."). 

      See, e.g., Mississippi Ass'n of Coops. v. Farmers Home Admin., 139 F.R.D.67

542, 543 (D.D.C. 1991). 

      See Trenerry v. IRS, No. 90-C-444, slip op. at 4-6 (N.D. Okla. Oct. 28,68

1993); Szymanski v. DEA, No. 93-1314, slip op. at 3-6 (D.D.C. Oct. 5, 1993);
Slade, No. 93-177-2, slip op. at 1-2 (E.D. Va. Mar. 17, 1993). 

      See Friedman v. FBI, 605 F. Supp. 306, 314-15 (N.D. Ga. 1984) (amend-69

ment denied when sought six years into litigation without sufficient cause); see
also Becker v. IRS, No. 91-C-1203, slip op. at 7 (N.D. Ill. Mar. 27, 1992) ("Any
attempt by the Beckers to expand the nature of the search at this late date must be
rejected."). 

      See, e.g., Slade, No. 93-177-2, slip op. at 1-2 (E.D. Va. Mar. 17, 1993)70

(amendment denied when "there has been no showing that plaintiff has exhausted
or even attempted to exhaust his administrative remedies"); Lanter v. Department
of Justice, No. 93-34, slip op. at 1-2 (W.D. Okla. Aug. 30, 1993) (plaintiffs'
amended complaint does "not show exhaustion of their administrative remedies,
or other exception to the exhaustion requirements"), aff'd on other grounds, 19
F.3d 33 (10th Cir. 1994) (unpublished table decision). 

      See, e.g., Szymanski, No. 93-1314, slip op. at 5 (D.D.C. Oct. 5, 1993) ("This71

Court will not permit a F.O.I.A. complaint, properly filed, to become the narrow
edge of a wedge which forces open the court house door to unrelated claims
against unrelated parties."); Mississippi Ass'n, 139 F.R.D. at 544 ("Where,
however, the complaint, as amended, would radically alter the scope and nature
of the case and bears no more than a tangential relationship to the original action,
leave to amend should be denied."); see also Trenerry, No. 90-C-444, slip op. at 5
(N.D. Okla. Oct. 28, 1993) ("Plaintiff's motion to amend the pleadings is
untimely, seeks to add a new unrelated cause of action and appears on its face to
be frivolous.").

      See, e.g., Pollack v. Department of Justice, 49 F.3d 115, 118 (4th Cir.) ("[A]72

requester may generally seek judicial review of his FOIA request only after he
(continued...)
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the decision to grant such leave is entrusted to the sound discretion of the district
court.   Courts have recognized limitations on a plaintiff's ability to amend a67

FOIA complaint, even when the plaintiff is proceeding pro se.   Attempts to68

amend complaints have been rejected due to the plaintiff's undue delay,  when69

the plaintiff's complaint, as amended, would still fail to state a justiciable claim,70

or when the plaintiff sought to dramatically alter the scope and nature of the
FOIA litigation.  71

 
Exhaustion of Administrative Remedies

The general rule under the FOIA is that administrative remedies must be
exhausted prior to judicial review.   Indeed, when a FOIA plaintiff attempts to72
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has exhausted all administrative remedies."), cert. denied, 116 S. Ct.
130 (1995); Taylor v. Appleton, 30 F.3d 1365, 1367 (11th Cir. 1994) ("The FOIA
clearly requires a party to exhaust all administrative remedies before seeking
redress in the federal courts."); McDonnell v. United States, 4 F.3d 1227, 1240,
1241 (3d Cir. 1993); Oglesby v. United States Dep't of the Army, 920 F.2d 57,
61-62 (D.C. Cir. 1990); American Fed'n of Gov't Employees v. United States
Dep't of Commerce, 907 F.2d 203, 209 (D.C. Cir. 1990); Tuchinsky v. Selective
Serv. Sys., 418 F.2d 155, 158 (7th Cir. 1969. 

      See, e.g., Dettman v. United States Dep't of Justice, 802 F.2d 1472, 147773

(D.C. Cir. 1986); Brumley v. United States Dep't of Labor, 767 F.2d 444, 445
(8th Cir. 1985); Stebbins v. Nationwide Mut. Ins. Co., 757 F.2d 364, 366 (D.C.
Cir. 1985) (per curiam) ("Exhaustion of [administrative] remedies is required
under the Freedom of Information Act before a party can seek judicial review."). 

      See, e.g., McDonnell, 4 F.3d at 1240 & n.9; Hymen v. MSPB, 799 F.2d74

1421, 1423 (9th Cir. 1986); Thomas v. Office of the United States Attorney, 171
F.R.D. 53, 55 (E.D.N.Y. 1997) ("Failure to properly exhaust . . . precludes a
federal court of subject matter jurisdiction over a requester's claims."); Jones v.
Shalala, 887 F. Supp. 210, 214 (S.D. Iowa 1995); Atkin v. EEOC, No. 92-3275,
slip op. at 6-7 (D.N.J. June 24, 1993) (when plaintiff exhausted administrative
remedies by paying requisite FOIA fees only after complaint was filed, court
lacked subject matter jurisdiction), appeal dismissed for failure to prosecute, No.
93-5457 (3d Cir. Dec. 6, 1993); Epps v. United States Dep't of Justice, 801 F.
Supp. 787, 790 (D.D.C. 1992); Crooker v. United States Secret Serv., 577 F.
Supp. 1218, 1219-20 (D.D.C. 1983), appeal dismissed, No. 83-2203 (D.C. Cir.
Feb. 21, 1984). 

      See Taylor, 30 F.3d at 1367 n.3 (claim "should have been dismissed75

pursuant to Rule 12(b)(6) for failure to state a claim upon which relief can be
granted"); Scherer v. Balkema, 840 F.2d 437, 443 (7th Cir. 1988); cf. Sweetland
v. Walters, 60 F.3d 852, 855 (D.C. Cir. 1995) (inappropriate for district court to
find lack of jurisdiction because federal defendant not an "agency" for FOIA
purposes; dismissal for failure "to state a claim upon which relief could be
granted" proper).

      See Gillin v. IRS, 980 F.2d 819, 822-23 (1st Cir. 1992) (when "flawed" re-76

quest was predicated upon a misunderstanding with agency but, within one week
after submission, information provided by agency should have prompted re-
quester to revise his request, requester cannot salvage request by clarification in

(continued...)

- 455 -

obtain judicial review without first properly undertaking full and timely admin-
istrative exhaustion, it is clear that his lawsuit is subject to ready dismissal,73

although the courts are somewhat divided as to whether such dismissal is properly
grounded on lack of subject matter jurisdiction,  or failure to state a claim upon74

which relief can be granted.   It is further self-evident that a plaintiff cannot75

evade proper FOIA procedures by attempting to file his FOIA request as part of a
judicial proceeding,  or in the course of administratively appealing a previously76
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litigation); Smith v. Reno, No. C-93-1316, 1996 U.S. Dist. LEXIS 5594, at *8 n.3
(N.D. Cal. Apr. 23, 1996) ("A request for documents in a complaint
does not constitute a proper discovery request, much less a proper FOIA re-
quest.") (appeal pending); Juda v. United States Dep't of Justice, No. 94-1521,
slip op. at 4, 6 (D.D.C. Mar. 28, 1996) (plaintiff cannot interpose new request
through vehicle of "motion for leave to pursue discovery"); Pray v. Department of
Justice, 902 F. Supp. 1, 2-3 (D.D.C. 1995) (disallowing request to FBI field office
"made only in response to the government's motion for summary judgment"),
aff'd in part & remanded in part on other grounds, No. 95-5383, 1996 WL
734142, at *1 (D.C. Cir. Nov. 20, 1996); Pollack v. United States Dep't of Justice,
No. 89-2569, slip op. at 8-9 (D. Md. July 23, 1993) (court lacks subject matter
jurisdiction when request not submitted until after litigation filed), aff'd on other
grounds, 49 F.3d 115 (4th Cir.), cert. denied, 116 S. Ct. 130 (1995); Muhammad
v. United States Bureau of Prisons, 789 F. Supp. 449, 450-51 (D.D.C. 1992)
(requester cannot submit request to court with litigation filings); see also
Kowalczyk v. Department of Justice, 73 F.3d 386, 388 (D.C. Cir. 1996) ("Re-
quiring an additional search each time the agency receives a letter that clarifies a
prior request could extend indefinitely the delay in processing new requests."); cf.
McDonnell, 4 F.3d at 1237 ("[A] person . . . whose name does not appear on a
FOIA request for records may not sue in district court when the agency refuses to
release requested documents because he has not administratively asserted a right
to receive them in the first place."); Moore v. Aspin, 916 F. Supp. 32, 36 (D.D.C.
1996) ("Sending an appeal to a different agency does not initiate a proper FOIA
request for that agency to conduct a search."); Epps v. United States Dep't of
Justice, 801 F. Supp. 787, 790 (D.D.C. 1992) (although U.S. Attorney's Office
realized that information requester sought from FBI included certain U.S.
Attorney's Office material, it was under no obligation to independently search its
own files for responsive information absent direct request). 

      See Thomas, 171 F.R.D. at 55.  77

      See Hammie v. Social Sec. Admin., 765 F. Supp. 1224, 1226 (E.D. Pa.78

1991) (in considering government's dismissal motion, court is required to accept
plaintiff's averments that he submitted requests); see also Linn v. United States
Dep't of Justice, No. 92-1406, slip op. at 23-24 (D.D.C. Aug. 22, 1995) (when
plaintiff introduces copy of appeal letter and attests that it was sent, case should
not be dismissed for failure to exhaust administrative remedies). 
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filed FOIA request.   However, it has been held that when a plaintiff in litigation77

produces proper evidence that a request was made, his claim should not be dis-
missed solely because the defendant agency is unable to locate the request in its
files.   (For a further discussion of the proper submission of requests, see Pro-78

cedural Requirements, above.)  

It is important to recognize, though, that the FOIA permits requesters to
treat an agency's failure to comply with its specific time limits as full, or "con-
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      See 5 U.S.C. § 552(a)(6)(C) (1994), as amended by Electronic Freedom of79

Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997).  

      5 U.S.C.A. § 552(a)(6)(A)(i) (West 1996 & Supp. 1997); cf. 5 U.S.C.80

§ 552(a)(6)(A)(i) (statutory time limit--prior to October 2, 1997--of ten days, ex-
cepting Saturdays, Sundays, and legal public holidays). 

      See, e.g., Pollack, 49 F.3d at 118-19; Campbell v. Unknown Power81

Superintendent of the Flathead Irrigation & Power Project, No. 91-35104, slip op.
at 3 (9th Cir. Apr. 22, 1992); Association of Community Orgs. for Reform Now
v. Barclay, No. 3-89-409, slip op. at 4-7 (N.D. Tex. June 9, 1989); Virginia
Transformer Corp. v. United States Dep't of Energy, 628 F. Supp. 944, 947 (W.D.
Va. 1986); Jenks v. United States Marshals Serv., 514 F. Supp. 1383, 1384-87
(S.D. Ohio 1981); Information Acquisition Corp. v. Department of Justice, 444 F.
Supp. 458, 462 (D.D.C. 1978); see also FOIA Update, Jan. 1983, at 6.    

      See Barvick v. Cisneros, 941 F. Supp. 1015, 1019-20 (D. Kan. 1996) ("This82

court is persuaded that an agency's failure to respond within ten days does not
automatically entitle a FOIA requester to summary judgment."); M.K. v. United
States Dep't of Justice, No. 96 CIV. 1307, 1996 WL 50924, at *3 (S.D.N.Y. Sept.
9, 1996) ("[T]he government's failure to respond to M.K.'s request within the
statutory . . . time limit does not give M.K. the right to obtain the requested
documents; it merely amounts to an exhaustion of administrative remedies and
allows M.K. to bring this lawsuit."). 

      920 F.2d at 63; see, e.g., Government Employees' Advisors & Representa-83

tives, Inc. v. United States Dep't of Labor, No. 4-85-498-K, slip op. at 5-6 (N.D.
Tex. Nov. 6, 1986); Walker v. IRS, No. 86-0073, slip op. at 4 (M.D. Pa. June 16,
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structive," exhaustion of administrative remedies.   Thus, when an agency does79

not respond to a perfected request within the twenty-day (excepting Saturdays,
Sundays, and legal public holidays) statutory time limit now set forth in the Act,80

the requester is deemed to have exhausted administrative remedies and can seek
immediate judicial review, even when the requester has not filed an administra-
tive appeal.   Indisputably, though, an agency's failure to comply with the81

statutory deadline neither requires nor empowers a court to ignore the agency's
right to invoke applicable statutory exemptions and summarily order disclosure of
any or all information sought.  82

The special right to immediate judicial review that arises from the lack of a
timely response lapses, however, if an agency responds to a request at any time
before suit is filed; in that situation, the requester must administratively appeal a
denial and wait at least twenty working days for the agency to adjudicate that
appeal--as is required by 5 U.S.C. § 552(a)(6)(A)(ii)--before commencing lit-
igation.  This latter point was made by the Court of Appeals for the District of
Columbia Circuit in Oglesby v. United States Department of the Army, which
held that "an administrative appeal is mandatory if the agency cures its failure to
respond within the statutory period by responding to the FOIA request before suit
is filed."   Thus, under Oglesby, if a FOIA request83
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1986); Caifano v. Parole Comm'n, No. 85-3513, slip op. at 2 (D.D.C. Feb. 26,
1986), dismissed (D.D.C. Sept. 18, 1986).  But see Manos v. United States Dep't
of the Air Force, No. C-92-3986, slip op. at 10-12 (N.D. Cal. Feb. 10, 1993)
(exceptional decision holding that period for agency
response determined by date response actually received by requester, not date
response mailed by agency).  

      920 F.2d at 63-64; see, e.g., Almy v. Department of Justice, No. 96-1207,84

1997 WL 267884, at **2-3 (7th Cir. May 7, 1997) (requester's failure to appeal
agencies' "no records" responses constitutes a "failure to exhaust his
administrative remedies"); Taylor, 30 F.3d at 1369 ("We therefore join the
District of Columbia Circuit and the Third Circuit on this issue."); McDonnell, 4
F.3d at 1240 (applying Oglesby); Samuel v. United States Dep't of Justice, No.
93-0348, slip op. at 3-4 (D. Idaho Feb. 3, 1995) (same); Sloman v. United States
Dep't of Justice, 832 F. Supp. 63, 66-67 (S.D.N.Y. 1993) (same); Triplett v.
Attorney Gen., No. C-2-92-211, slip op. at 13-14 (S.D. Ohio Feb. 2, 1993)
(same); Gassei v. United States Dep't of Justice, No. 91-1031, slip op. at 1 (W.D.
Okla. Nov. 22, 1991) (same); see also FOIA Update, Spring 1991, at 3-5 ("OIP
Guidance:  Procedural Rules Under the D.C. Circuit's Oglesby Decision").  

      920 F.2d at 65 ("Although in future cases foregoing an administrative appeal85

will preclude the requester from ever bringing suit on that request . . .  we think
that result cannot be applied here."); see also Grove v. CIA, 752 F. Supp. 28, 31
(D.D.C. 1990) (plaintiff permitted 60 days to administratively appeal in light of
Oglesby decision, rendered one week earlier). 

      See McDonnell, 4 F.3d at 1240 ("district court correctly declined to exercise86

subject matter jurisdiction"); Almy, 1997 WL 267884, at *3 ("[requester's] failure
to exhaust his administrative remedies bars judicial review of these claims");
Jones v. United States Dep't of Justice, No. 94-2294, slip op. at 6 (D. Md. Jan. 18,
1995) (summary judgment awarded to government); Sloman, 832 F. Supp. at 67
(granting government's motion to dismiss pursuant to Fed. R. Civ. P. 12(b)(1));
Triplett, No. C-2-92-211, slip op. at 14 (S.D. Ohio Feb. 2, 1993) (same); Gassei,
No. 91-1031, slip op. at 1 (W.D. Okla. Nov. 22, 1991) (same); see also United
States v. Agunbiade, No. 90-CR-610, 1995 WL 351058, at *6 (E.D.N.Y. May 10,
1995) (when agency appellate authority administratively remanded request to
initial response unit for further processing and disclosures, requester was
obligated to again administratively appeal following ultimate, partial denial by
initial response unit on remand), aff'd sub nom. United States v. Osinowo, No.
95-1334, 1996 WL 20514, at *2 (2d Cir. Jan. 19, 1996).  But see Samuel, No. 93-
0348, slip op. at 4 (D. Idaho Feb. 3, 1995) (1995 decision holding period for
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er waits beyond the twenty-day period for the agency's initial response and then,
in fact, receives that response before suing the agency, the requester must exhaust
his administrative appeal rights before litigating the matter.   Though in Oglesby84

the D.C. Circuit afforded the requester additional time to submit his administra-
tive appeal in light of its newly announced rule,  most courts now view a request-85

er's failure to file a post-response appeal as warranting dismissal of the action.  86
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filing administrative appeal tolled by plaintiff's prompt filing of suit, when
Oglesby had not previously been applied by any court within Ninth Circuit). 

      See Pollack, 49 F.3d at 119 ("[I]t was error for the district court to conclude87

that it was somehow deprived of jurisdiction because [the requester] failed to file
administrative appeals . . . during the litigation."); Crooker v. Tax Div. of the
United States Dep't of Justice, No. 94-30129, 1995 WL 783236, at *8 (D. Mass.
Nov. 17, 1995) (magistrate's recommendation) ("Plaintiff's complaint, in seeking
the `disclos[ure of] agency records being improperly withheld' remained alive to
test the adequacy of the disclosures, once made."), adopted (D. Mass. Dec. 15,
1995), aff'd on other grounds per curiam, No. 96-1094 (1st Cir. Aug. 20, 1996). 
But see Voinche v. FBI, 999 F.2d 962, 963-64 (5th Cir. 1993) (holding that in
action based on agency's failure to comply with FOIA's time limits for responses,
disclosures made only after litigation commenced rendered action moot). 

      See Ruotolo v. Department of Justice, 53 F.3d 4, 9 (2d Cir. 1995); Oglesby,88

920 F.2d at 65; Lamb v. IRS, 871 F. Supp. 301, 303 (E.D. Mich. 1994); see also
FOIA Update, Fall 1985, at 6. 

      See Kay v. FCC, 884 F. Supp. 1, 2-3 (D.D.C. 1995) (letter which "gave the89

Plaintiff notice of his right to secure further agency review of the adverse de-
termination, of the manner in which he could exercise that right, of the time limits
for filing such request, and of the regulatory provisions containing general
procedures pertaining to review applications," held to "more than adequately
fulfill[] the purposes behind the notice provision"); see also Jones, No. 94-2294,
slip op. at 5 (D. Md. Jan. 18, 1995) (requester not relieved of appeal obligation
simply because agency response included statement that requester would be
notified if missing records were later located; response letter also advised that it
constituted "final action" of agency component and notified plaintiff of right to
administratively appeal). 

      See, e.g., Oglesby, 920 F.2d at 65 & n.9 (citing regulations of agencies90

involved in Oglesby); Voinche v. CIA, No. 96-1708, slip op. at 3 (W.D. La. Nov.
25, 1996) (plaintiff's filing of administrative appeal 11 months after agency's

(continued...)

- 459 -

Of course, a requester's obligation to administratively appeal is not revived if the
agency makes an adverse determination only after the requester has already filed
suit.   87

Regardless of whether the agency's response is timely, the requester's
exhaustion obligation may be excused if the agency's response fails to supply
notice of the right to file an administrative appeal, as required by 5 U.S.C.
§ 552(a)(6)(A)(i).   However, so long as such notice is given, there is no88

particular formula or "magic words" that the agency must employ in giving it.   89

Furthermore, of additional significance under Oglesby is a requester's ob-
ligation to file an administrative appeal within the time limit specified in an agen-
cy's FOIA regulations.   Indeed, even prior to Oglesby, several courts had held90
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response justifies dismissal notwithstanding delay of almost four years by agency
in responding to request), appeal dismissed as frivolous, No. 96-31270, slip op. at
1-2 (5th Cir. June 18, 1997), petition for cert. filed, 66 U.S.L.W. 3137 (U.S. July
21, 1997) (No. 97-383); Jones, No. 94-2294, slip op. at 6 (D. Md. Jan. 18, 1995)
(summary judgment awarded to government when time
limit prescribed by agency regulations for administrative appeal had expired);
Kay, 884 F. Supp. at 3 ("[B]ecause the time period within which the plaintiff
might have filed his administrative appeal has long since expired, the case shall
be dismissed with prejudice."); Lanter v. Department of Justice, No. 93-0034, slip
op. at 2 (W.D. Okla. July 30, 1993) (court compelled to dismiss FOIA claim
when plaintiff's administrative appeal from agency's response not filed in timely
manner), aff'd, 19 F.3d 33 (10th Cir. 1994) (unpublished table decision); see also
FOIA Update, Spring 1991, at 4-5.  But cf. Kennedy v. United States Dep't of
Justice, No. 93-0209, slip op. at 2-3 (D.D.C. July 12, 1993) (when requester's
affidavit attests to mailing of timely administrative appeal but agency affidavit
denies receipt, court may permit requester additional time to submit another
appeal and agency additional time to respond; "nothing in the FOIA statute or
regulations requires the Plaintiff to do more than mail his administrative appeal in
a timely fashion"). 

      See, e.g., Lindsey v. NSA, No. 90-2408, slip op. at 3 (4th Cir. Oct. 9, 1990);91

Tripati v. United States Dep't of Justice, No. 87-3301, slip op. at 2 (D.D.C. Apr.
15, 1988).  

      See Martinez v. FBI, 3 Gov't Disclosure Serv. (P-H) ¶ 83,005, at 83,43592

(D.D.C. Dec. 1, 1982); FOIA Update, Summer 1992, at 5; see also Brumley, 767
F.2d at 445; cf. Dickstein v. IRS, 635 F. Supp. 1004, 1006 (D. Alaska 1986)
(letter referring requester to alternative "procedures which involved less red tape
and bureaucratic hassle" not deemed to be denial).

      See Brumley, 767 F.2d at 445; Kessler v. United States, 899 F. Supp. 644,93

645 (D.D.C. 1995) (because plaintiff submitted request to IRS Headquarters, not
district office where he resided, "it is as if he had made no request at all on which
the IRS could render a determination"); Agunbiade, 1995 WL 351058, at *6 ("In
failing to direct his requests, in accordance with agency-specific rules, to the
appropriate parties and agencies from which he sought information, [the
requester] ignored the most fundamental dictates of FOIA."). 
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that once a requester receives an initial response, he must file an appeal within the
applicable time limit, or else his lawsuit is subject to dismissal for failure to
exhaust administrative remedies.   91

In any event, it must be remembered that an agency response which merely
acknowledges receipt of a request does not constitute a "determination" under the
FOIA in that it neither denies records nor grants the right to appeal the agency's
determination.   Significantly, the twenty-day time period does not run until the92

request is received by the appropriate office in the agency, as set forth in the
agency's regulations.   In fact, when an agency has regulations requiring that93

requests be made to specific offices for specific records, a request will not be
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      See Church of Scientology v. IRS, 792 F.2d 146, 150 (D.C. Cir. 1986);94

Leytman v. New York Stock Exch., No. 95 CV 902, 1995 WL 761843, at *2
(E.D.N.Y. Dec. 6, 1995); Hahn v. IRS, No. CA3-89-3254-D, slip op. at 2-3
(N.D. Tex. Aug. 24, 1990); see also Rogers v. United States Nat'l Reconnaissance
Office, No. 94-B-2934, slip op. at 5 (N.D. Ala. Sept. 13, 1995) (dismissal of Air
Force appropriate when request made to Department of Defense; "It is the
plaintiff's burden to make his FOIA request to the agency component which he
believes possesses responsive material.  Plaintiff has provided no basis to shift
that burden to the agency."). 

      See, e.g., Schaake v. IRS, No. 91-958, slip op. at 7-8 (S.D. Ill. June 3,95

1992); SafeCard Servs. v. SEC, No. 84-3073, slip op. at 3-5 (D.D.C. Apr. 21,
1986); see also FOIA Update, Summer 1986, at 6; cf. Judicial Watch, Inc. v.
Clinton, 880 F. Supp. 1, 11 (D.D.C. 1995) (no right to Vaughn Index when
agency responds within 10 working days), aff'd on other grounds, 76 F.3d 1232
(D.C. Cir. 1996).   

      See 5 U.S.C.A. § 552(a)(6)(A), (a)(6)(B) (West 1996 & Supp. 1997).  96

      See Summers v. United States Dep't of Justice, 999 F.2d 570, 572-73 (D.C.97

Cir. 1993) (holding that authorization for release of records need not be notarized,
but can be attested to under penalty of perjury pursuant to 28 U.S.C. § 1746
(1994)); Davis v. United States Attorney, Dist. of Md., No. 92-3233, slip op. at 2-
3 (D. Md. July 5, 1994) (dismissing suit without prejudice when plaintiff failed to
provide identification by notarized consent, attestation under 28 U.S.C. § 1746, or
alternative form of identification in conformity with agency regulations). 

      See, e.g., Lilienthal v. Parks, 574 F. Supp. 14, 17-18 (E.D. Ark. 1983). 98

      See Harvey v. United States Dep't of Justice, No. CV 92-176, slip op. at 17-99

18 (D. Mont. Jan. 9, 1996), aff'd on other grounds, 116 F.3d 484 (9th Cir. June 3,
1997) (unpublished table decision); Freedom Magazine v. IRS, No. CV-91-4536,
slip op. at 7-10 (C.D. Cal. Nov. 13, 1992) (court lacked jurisdiction when, prior to
filing suit, plaintiff failed to provide waivers for third-party records as required by
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deemed received--and no search for responsive records need be performed--if the
requester does not follow those regulations.   Additionally, even when a94

requester has "constructively" exhausted his administrative remedies by the
agency's failure to respond determinatively to the request within the statutory
time limits, the requester is not entitled to a Vaughn Index during the administra-
tive process.95

Regardless of whether the agency has met or exceeded its twenty-day time
limit for the processing of initial responses to a request, its twenty-day time limit
for the processing of administrative appeals, or its ten-day extension of either
time limit,  requesters have been deemed not to have constructively exhausted96

administrative remedies when they have failed to comply with necessary
requirements of the FOIA's administrative process--for example, when they have
failed to provide required proof of identity  in first-party requests  or authori-97   98

zation by third parties,  failed to "reasonably describe" the records sought,99       100
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IRS regulations).  But see Tanoue v. IRS, 904 F. Supp. 1161, 1165 (D. Haw.
1995) (exhaustion found despite plaintiff's failure to provide third-party waiver
for IRS "return information"; court noted:  "That the IRS may conclude that the
information is `return information' and unreleasable
without consent does not mean that it can ignore the request."); LaRouche v.
United States Dep't of Justice, No. 90-2753, slip op. at 15 (D.D.C. June 24, 1993)
(although third-party waivers not submitted during administrative process, "they
present solely legal issues which can properly be resolved by [the] Court").

      See, e.g., Gillin, 980 F.2d at 822-23 (when defective request was predicated100

upon misunderstanding with agency, but within one week after submission,
information provided by agency should have prompted requester to revise his
request, request does not "reasonably describe" records actually sought); Marks v.
United States Dep't of Justice, 578 F.2d 261, 263 (9th Cir. 1978); see also
Voinche v. United States Dep't of the Air Force, 983 F.2d 667, 669 n.5 (5th Cir.
1993) (administrative remedies on fee waiver not exhausted when requester failed
to amend request to conform to specificity required by agency regulations). 

      See, e.g., Pollack, 49 F.3d at 119-20 (rejecting plaintiff's novel argument101

that untimeliness of agency response required it to provide documents free of
charge); Trueblood v. United States Dep't of the Treasury, 943 F. Supp. 64, 68
(D.D.C. 1996) ("Regardless of whether the plaintiff `filed' suit before or after
receiving a request for payment, the plaintiff has an obligation to pay for the
reasonable copying and search fees assessed by the defendant."); Kuchta v.
Harris, No. 92-1121, slip op. at 5-9 (D. Md. Mar. 25, 1993) (failure to either pay
fees or request fee waiver halts administrative process and precludes exhaustion);
Centracchio v. FBI, No. 92-0357, slip op. at 5 (D.D.C. Mar. 16, 1993) ("Plaintiff's
failure to pay the deposit or request a waiver is fatal to his claim and requires
dismissal . . . ."); Atkin v. EEOC, No. 91-2508, slip op. at 21-22 (D.N.J. Dec. 4,
1992) ("exhaustion does not occur where the requester has failed to pay the
assessed fees, even though the agency failed to timely process a request"), appeal
dismissed for failure to prosecute, No. 93-5548 (3d Cir. Dec. 6, 1993); Martorano
v. FBI, No. 89-377, slip op. at 8 (D.D.C. Sept. 30, 1991) (plaintiff failed to either
pay processing fees or provide information supporting fee waiver); Morello v.
United States Dep't of Justice, No. 90-1078, slip op. at 4-5 (D.D.C. Oct. 16,
1990), aff'd, 948 F.2d 1337 (D.C. Cir. 1991) (unpublished table decision);
Crooker v. CIA, 577 F. Supp. 1225, 1225 (D.D.C. 1984); see also Atkin v.
EEOC, No. 92-5522, slip op. at 5 n.3 (D.N.J. Jan. 24, 1994) (subject matter
jurisdiction determined as of date complaint filed; fact that plaintiff paid fees after
suit instituted does not confer jurisdiction).

      See, e.g., Trenerry v. IRS, No. 95-5150, 196 WL 88459, at *1 (10th Cir.102

Mar. 1, 1996); Crooker, 577 F. Supp. at 1219-20; Mahler v. Department of
Justice, 2 Gov't Disclosure Serv. (P-H) ¶ 82,032, at 82,262 (D.D.C. Sept. 29,
1981).  
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failed to comply with fee requirements,  failed to pay authorized fees incurred in101

a prior request before making new requests,102
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      See, e.g., Dettman, 802 F.2d at 1477.  103

      See Voinche, 983 F.2d at 669.104

      See, e.g., Crooker v. CIA, No. 86-3055, slip op. at 4-5 (D.D.C. May 10,105

1988).  

      5 U.S.C. § 552(a)(6)(C) (1994), as amended by Electronic Freedom of106

Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997). 

      547 F.2d 605 (D.C. Cir. 1976).  107

      Id. at 616; see also Cohen v. FBI, 831 F. Supp. 850, 854 (S.D. Fla. 1993)108

(court "cannot focus on theoretical goals alone, and completely ignore the reality
that these agencies cannot possibly respond to the overwhelming number of
requests received within the time constraints imposed by FOIA"). 

      Open America, 547 F.2d at 616. 109

      Id. at 615; Cohen, 831 F. Supp. at 854 ("[L]ittle progress would result from110

allowing FOIA requesters to move to the head of the line by filing a lawsuit.  This
would do nothing to eliminate the FOIA backlog; it would merely add to the
judiciary's backlog.").  But see Exner v. FBI, 542 F.2d 1121, 1123 (9th Cir. 1976)

(continued...)
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failed to present for review at the administrative appeal level any objection to
earlier processing practices,  or failed to administratively request a waiver of103

fees  or to challenge a fee waiver denial at the administrative appeal stage.104            105

"Open America" Stays of Proceedings

Even when a requester has constructively exhausted administrative reme-
dies, due to an agency's failure to comply with the FOIA's time deadlines, the Act
provides that a court may retain jurisdiction and allow the agency additional time
to complete its processing of the request--ordinarily through issuance of a stay of
the court proceedings--if it can be shown that "exceptional circumstances exist
and that the agency is exercising due diligence in responding to the request."106

The leading case construing this important "safety valve" provision of the
FOIA is Open America v. Watergate Special Prosecution Force.   In Open107

America, the Court of Appeals for the District of Columbia Circuit held that "ex-
ceptional circumstances" may exist when an agency can show that it "is deluged
with a volume of requests for information vastly in excess of that anticipated by
Congress [and] when the existing resources are inadequate to deal with the
volume of such requests within the time limits of subsection (6)(A)."   The D.C.108

Circuit further ruled that the "due diligence" requirement may be satisfied by an
agency's good faith processing of all requests on a "first-in/first-out" basis and
that a requester's right to have his request processed out of turn requires a par-
ticularized showing of "exceptional need or urgency."   In so ruling, the D.C.109

Circuit rejected the notion that the mere filing of a lawsuit was a basis for such
expedited treatment.   110
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     (...continued)110

(adopting Judge Leventhal's concurring opinion in Open America and holding
that filing of suit can move requester "up the line"). 

      Pub. L. No. 104-231, 110 Stat. 3048. 111

      5 U.S.C.A. § 552(a)(6)(C)(ii) (West 1996 & Supp. 1997) (effective Oct. 2,112

1997); see FOIA Update, Fall 1996, at 10; see also FOIA Update, Summer 1997,
at 3-7 (advising agencies regarding reporting of backlog-related information in
annual FOIA reports, beginning with annual reports for fiscal year 1998). 

      5 U.S.C.A. § 552(a)(6)(C)(iii) (West 1996 & Supp. 1997); see FOIA113

Update, Fall 1996, at 10; see also H.R. Rep. No. 104-795, at 24-25 (1996). 

      See, e.g., Fiduccia v. United States Dep't of Justice, No. C-92-20319, 1997114

U.S. Dist. LEXIS 2684, at **23-24 (N.D. Cal. Feb. 7, 1997) (granting FBI stay of
approximately eight years for processing of approximately 1800 pages) (appeal
pending); Jimenez v. FBI, 938 F. Supp. 21, 31-32 (D.D.C. 1996) (court retained
jurisdiction and granted stay totaling approximately five years from date of
request in view of FBI's "two track system and the large volume of documents
expected to be responsive to plaintiff's request"); Cecola v. FBI, No. 94 C 4866,
1995 U.S. Dist. LEXIS 13253, at **6-8 (N.D. Ill. Sept. 8, 1995) (dismissing
plaintiff's action without prejudice and allowing FBI more than six years from
date of request to process documents); Fox v. United States Dep't of Justice, No.
94-4622, slip op. at 6-12 (C.D. Cal. Dec. 14, 1994) (granting stay until 1999 for
request submitted to FBI in July 1993; agency required to file status report ap-
proximately one year after decision), appeal dismissed, No. 94-56788 (9th Cir.
Feb. 21, 1995); Billington v. United States Dep't of Justice, No. 92-462, slip op.
at 2-3 (D.D.C. July 27, 1992) (circumstances justify nearly three-year stay from
date of order); Summers v. United States Dep't of Justice, 729 F. Supp. 1379,
1379 (D.D.C. 1989) (circumstances justify 22-month stay from date of order); cf.

(continued...)
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It must be recognized that the Electronic Freedom of Information Act
Amendments of 1996  may have a very significant impact on the ability of some111

agencies to obtain Open America stays in the future.  Although the Electronic
FOIA amendments do not legislatively overturn the Open America decision, in a
new subsection they do substantially limit it by providing that "the term
`exceptional circumstances' does not include a delay that results from a
predictable agency workload of requests . . . unless the agency demonstrates
reasonable progress in reducing its backlog of pending requests."   The effect of112

this provision may be obviated somewhat by the fact that another new subsection
specifies that a requester's unreasonable refusal to modify the scope of the request
or to agree to an alternative time frame for the processing of the request "shall be
considered as a factor in determining whether exceptional circumstances exist for
purposes of this [provision]."   113

When Open America's requirements are met, an agency can apply for a
stay of judicial proceedings to obtain whatever additional time is necessary to
complete the administrative processing of the request.   A reasonable stay may114
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Ross v. Reno, No. 95-CV-1088, 1996 WL 612457, at **4-8 (E.D.N.Y. Aug. 13,
1996) (finding delay of approximately 33 months for processing of 14 pages of
responsive material justified, but declining to grant government's request for stay
of "an undetermined period of time").

      See, e.g., Gilmore v. United States Dep't of State, No. C 95-1098, slip op. at115

25-26, 29 (N.D. Cal. Feb. 9, 1996) ("agency receiving requests for information
classified by another agency `shall refer copies . . . to the originating agency for
processing.'" (quoting Exec. Order No. 12,958 § 3.7(b), 3 C.F.R. 333 (1996),
reprinted in 50 U.S.C. § 435 note (Supp. I 1996) and reprinted in abridged form in
FOIA Update, Spring/Summer 1995, at 5-10)). 

      See, e.g., Williamson v. INS, No. 91-2526, slip op. at 2 (5th Cir. May 4,116

1992) (per curiam) (dicta) (due diligence employed in "responding to the seem-
ingly limitless number of FOIA requests on a first in/first out basis"); Zuckerman
v. FBI, No. 94-6315, slip op. at 8 (D.N.J. Dec. 6, 1995) (finding that "a flood of
FOIA requests" and "profound understaffing" can constitute exceptional
circumstances); Freeman v. United States Dep't of Justice, 822 F. Supp. 1064,
1967 (S.D.N.Y. 1993) ("Defendant has established that it faces exceptional
circumstances in that it has a substantial backlog even though it processes
requests as quickly as possible within its financial ability.").  But see Gilmore v.
FBI, No. 93-2117, slip op. at 1, 3 (N.D. Cal. July 26, 1994) (expediting request
despite showing of due diligence and exceptional circumstances, providing only
terse finding that "[p]laintiff has sufficiently shown that the information he seeks
will become less valuable if the FBI processes his request on a first-in, first-out
basis"); Laroque v. United States Dep't of Justice, No. 86-2677, slip op. at 1-2
(D.D.C. Aug. 11, 1987) (further stays denied because agency failed to process
records during one year since previous court deadline and failed to give reason for
delay); Ely v. United States Marshals Serv., No. 83-C-569-S, slip op. at 2 (W.D.
Wis. Oct. 31, 1983) (stay denied because length of agency backlog had not im-
proved in six years).  See generally FOIA Update, Spring 1992, at 8-10; FOIA
Update, Winter 1990, at 1-2.  

      714 F. Supp. 1558 (N.D. Cal. 1989), rev'd & remanded sub nom. Mayock v.117

Nelson, 938 F.2d 1066 (9th Cir. 1991).  
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also be granted to permit the agency to consult with other agencies whose in-
formation is included in the responsive records, particularly when such review by
the originating agency is mandatory.   In considering such applications in cases115

decided prior to the Electronic FOIA amendments taking effect, most courts have
found "exceptional circumstances" when the agency is unable to meet the FOIA's
time deadlines due to increased backlogs of requests and inadequate resources to
handle them, and have found "due diligence" when the agency acts in good faith
to process requests on a "first in/first out" basis.116

Nevertheless, in a decision rendered long before enactment of the Elec-
tronic FOIA amendments, a district court in Mayock v. INS,  ruled that Open117

America's requisites were not satisfied when processing delays resulted from a
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      714 F. Supp. at 1565-66; accord Ray v. United States Dep't of Justice, 770118

F. Supp. 1544, 1549 (S.D. Fla. 1990).  

      938 F.2d at 1007-08; see Gilmore v. NSA, No. 94-16165, 1995 U.S. App.119

LEXIS 38274, at **3-4 (9th Cir. Dec. 11, 1995) (district court appropriately
denied declaratory and injunctive relief notwithstanding processing delays, when
agency has increased size of its FOIA staff, implemented two-track, "first-in first-
out" processing system, and agency "must undertake a painstaking review of
voluminous sensitive documents before disclosing requested information"); see
also Narducci v. United States Dep't of Justice, No. 91-2972, slip op. at 2 (D.D.C.
June 16, 1992) (government's motion to dismiss denied when year had passed
since request was made, it did not appear that request would be processed in near
future, and FBI had not indicated that it had attempted to reduce its large backlog
by proposing legislation or requesting additional staff); Rosenfeld v. United
States Dep't of Justice, No. C-90-3576, slip op. at 8-13 (N.D. Cal. Feb. 18, 1992)
("exceptional circumstances" justifying processing stay not present when, despite
substantial backlog, FBI made no significant effort to increase resources to satisfy
FOIA obligations; nonetheless, FBI given one year to complete processing of
220,000 pages of records).  But see Edmond v. United States Attorney, 959 F.
Supp. 1, 3 n.2 (D.D.C. 1997) (expressly declining to follow Mayock and
Narducci because "[t]his Court is not prepared at this time to second-guess
decisions by the executive and legislative branches on administrative support and
funding for the processing of FOIA requests in the absence of some evidence that
the cooperative branches sought to circumvent the law").  See generally Ross,
1995 WL 612457, at **4-8 (insightful consideration of tension between allowing
"exceptional circumstances" to become the norm and lack of adequate funding to
reduce FOIA backlogs). 

      Edmond, 959 F. Supp. at 5; see Cohen, 831 F. Supp. at 855. 120

      See Hunsberger v. United States Dep't of Justice, No. 94-0168, slip op. at 1-121

2 (D.D.C. May 3, 1994), summary affirmance granted, No. 94-5234 (D.C. Cir.
Apr. 10, 1995). 

      See Open America, 547 F.2d at 616; see also Aguilera v. FBI, 941 F. Supp.122

(continued...)
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"normal" backlog of routine requests.   Significantly, though, the Court of118

Appeals for the Ninth Circuit subsequently reversed and remanded Mayock,
finding that it was unclear whether the district court had considered agency
evidence that it had attempted to get increased funding to reduce its backlog.  119

Of course, once an "Open America" stay has been granted, "[i]t would make no
sense to require the government to produce a Vaughn Index before the
government has processed [the] FOIA request."   Nor can a requester effectively120

circumvent an "Open America" stay by the simple expedient of filing a new com-
plaint based on the same request.121

It should be remembered that an "Open America" stay may be denied also
when the requester can show an "exceptional need or urgency" for having his re-
quest processed out of turn.   Such a showing has been made in cases when the122
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144, 149-52 (D.D.C. 1996) (initially finding that FBI satisfied "exceptional
circumstances-due diligence test" warranting 87-month delay, but granting
expedited access due to exigent circumstances). 

      See, e.g., Ferguson v. FBI, 722 F. Supp. 1137, 1141-44 (S.D.N.Y. 1989)123

(need for documents, not otherwise available, in post-conviction challenge and
upcoming criminal trial); Cleaver v. Kelley, 427 F. Supp. 80, 81 (D.D.C. 1976)
(plaintiff facing multiple criminal charges carrying possible death penalty in state
court); Boult v. Department of Justice, No. C76-1217A, slip op. at 3-4 (N.D. Ga.
Oct. 22, 1976) (pending deportation that could endanger requester's physical
safety); see also Florida Rural Legal Servs. v. United States Dep't of Justice, No.
87-1264, slip op. at 3-4 (S.D. Fla. Feb. 10, 1988) (processing priority granted to
nonprofit organization needing list of undocumented aliens in order to assist them
in making timely applications for legalization); FOIA Update, Summer 1983, at 3
("OIP Guidance:  When to Expedite FOIA Requests"); cf. Kitchen v. FBI, No.
94-5159, 1995 WL 311615, at *1 (D.C. Cir. Apr. 27, 1995) (per curiam)
(requester has not shown sufficiently serious harm to warrant interlocutory appeal
when deportation hearing not yet scheduled (citing Ray, 770 F. Supp. at 1550-
51)); Billington v. United States Dep't of Justice, No. 92-462, slip op. at 3-5
(D.D.C. July 27, 1992) (expedited treatment denied despite pendency of prosecu-
tions, when requester had not shown any likelihood that files contain "materially
exculpatory information").  Compare Freeman v. United States Dep't of Justice,
No. 92-557, slip op. at 6 (D.D.C. Oct. 2, 1992) (expedited processing granted
when scope of request limited, "Jencks Act" type material unavailable in state
prosecution, and information useful to plaintiff's criminal defense might have
been contained in requested documents), with Freeman v. United States Dep't of
Justice, No. 92-557, slip op. at 11-12 (D.D.C. June 28, 1993) (denying further ex-
pedited treatment when processing "would require a hand search of approx-
imately 50,000 pages, taking approximately 120 days").  

      FOIA Update, Spring 1994, at 2 (encouraging other federal agencies to124

adopt similar policies); see also Revised Department of Justice Freedom of Infor-
mation Act Regulations, 62 Fed. Reg. 45,184, 45,187 (1997) (to be codified at 28
C.F.R. § 16.5(d)(iv)) (proposed Aug. 26, 1997) (continuing policy). 

      Open America, 547 F.2d at 615-16; see Edmond, 959 F. Supp. at 3;125

Ohaegbu v. FBI, 936 F. Supp. 8-9 (D.D.C. 1996), appeal dismissed for lack of
prosecution, No. 96-5261 (D.C. Cir. Nov. 22, 1996); Lisee v. CIA, 741 F. Supp.

(continued...)

- 467 -

requester's life or personal safety, or substantial due process rights, would be jeo-
pardized by the failure to process a request immediately.   Although expedited123

processing has been judicially required only for these two primary reasons, the
Department of Justice, as a matter of administrative policy, now also expedites
FOIA requests when there is "widespread and exceptional media interest" in
information which "involves possible questions about the government's integrity
which affect public confidence."   In all instances, however, the burden of124

demonstrating "a genuine need and reason for urgency in gaining access to
Government records" falls on the requester.125
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     (...continued)125

988, 989 (D.D.C. 1990). 

      5 U.S.C.A. § 552(a)(6)(E)(i) (West 1996 & Supp. 1997); see FOIA Update,126

Fall 1996, at 10. 

      5 U.S.C.A. § 552(a)(6)(E)(v)(I) (West 1996 & Supp. 1997). 127

      Id. § 552(a)(6)(E)(v)(II) (West 1996 & Supp. 1997); see also Revised128

Department of Justice FOIA Regulations, 62 Fed. Reg. at 45,187 (1997) (speci-
fying procedures for expedited processing). 

      See, e.g., Edmond, 959 F. Supp. at 4; Schweihs v. FBI, 933 F. Supp. 719,129

723 (N.D. Ill. 1996) (expedited processing of records related to plaintiff's
conviction denied, despite plaintiff's claims of ill health); Russell, No. 92-2546,
slip op. at 2 (D.D.C. Mar. 5, 1993) ("[p]laintiff's claim that the requested
information may `minister [his] defense in the civil proceeding and motion for a
new trial' in his criminal proceeding" inadequate to justify expedition); Thompson
v. FBI, No. 90-3020, slip op. at 3 (D.D.C. July 8, 1991); Shilling v. ATF, No. 90-
1422, slip op. at 3 (D.D.C. Dec. 3, 1990); Crabtree v. United States Dep't of
Justice, No. 88-0861, slip op. at 5 (D.D.C. Aug. 26, 1988); Antonelli v. FBI, No.
84-1047, slip op. at 2-3 (D.D.C. Nov. 13, 1984); Gonzalez v. DEA, 2 Gov't
Disclosure Serv. (P-H) ¶ 81,016, at 81,069 (D.D.C. Nov. 20, 1980).  But see
Aguilera, 941 F. Supp. at 152-53 (ordering expedited processing for request not
scheduled for completion for nearly 90 months because:  "Plaintiff has
demonstrated that he faces grave punishment, his reason to believe the documents
may assist in his defense has been corroborated by objective proof, his request is
limited in scope, and the criminal discovery process is unavailable."). 

      See, e.g., Price v. CIA, No. 90-1507, slip op. at 2 (4th Cir. Oct. 2, 1990);130

Rogers v. United States Nat'l Reconnaissance Office, No. 94-B-2934, slip op. at 
17 (N.D. Ala. Sept. 13, 1995) ("Courts have consistently rejected claims of
urgency based on private litigation concerns."); Fox, No. 94-4622, slip op. at 10-

(continued...)

- 468 -

The Electronic FOIA amendments will also have an effect on the criteria
and procedures governing requests for expedited processing:  Agencies are now
required to promulgate regulations providing for the granting of expedited
treatment in cases of "compelling need" or "in other cases determined by the
agency."   Statutorily, the term "compelling need" now codifies the traditional126

understanding that expedited treatment will be granted whenever the withholding
of the requested records "could reasonably be expected to pose an imminent
threat to the life or physical safety of an individual."   Additionally, the Elec-127

tronic FOIA amendments also specify that expedited processing will be granted
when there exists, "with respect to a request made by a person primarily engaged
in disseminating information, urgency to inform the public concerning actual or
alleged Federal Government activity."  128

Absent truly exceptional circumstances, though, courts have generally de-
clined to order expedited processing when records are "needed" for post-judgment
attacks on criminal convictions,  or for use in other civil litigation.   In addi-129       130
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11 (C.D. Cal. Dec. 14, 1994); Cohen, 831 F. Supp. at 854; Steffen v. United
States Dep't of Justice, No. 89-3434, slip op. at 3 (D.D.C. July 12, 1990); Benny
v. United States Dep't of Justice, No. 86-1172, slip op. at 5 (D.D.C. Oct. 21,
1986); Grandison v. DEA, No. 81-1001, slip op. at 2 (D.D.C. July 9, 1981); cf.
Armstrong v. Bush, 807 F. Supp. 816, 819 (D.D.C. 1992) (priority accorded to
additional FOIA requests added to those already subject of litigation, when
responsive records might otherwise be destroyed).

      See, e.g., Freeman v. United States Dep't of Justice, 822 F. Supp. 1064,131

1067 (S.D.N.Y. 1993) ("Plaintiff's desire to inform the public [through publica-
tion and submission to a Congressional committee], while commendable, does
not constitute an exceptional need.  Since almost every request can be linked to
such a desire, granting expedited treatment for that purpose would allow the
exception to swallow the rule."); Nation Magazine v. United States Dep't of State,
805 F. Supp. 68, 73 (D.D.C. 1992) ("[T]here are numerous reasons why this
Court should not broaden the definition of `exceptional need or urgency' to
include FOIA requests concerning Presidential candidates pending weeks before
an election."); Lisee, 741 F. Supp. at 989; Summers v. United States Dep't of Jus-
tice, 733 F. Supp. 443, 444 (D.D.C. 1990), appeal dismissed on procedural
grounds, 925 F.2d 450 (D.C. Cir. 1991); Summers v. United States Dep't of Jus-
tice, 729 F. Supp. 1379, 1379 (D.D.C. 1989); Mangold v. CIA, No. 88-1826, slip
op. at 6-7 (D.D.C. May 3, 1989). 

      Sosa v. FBI, No. 93-1126, slip op. at 1 (D.D.C. Nov. 4, 1993). 132

      401 U.S. 37 (1971). 133

      Sosa, No. 93-1126, slip op. at 1 (D.D.C. Nov. 4, 1993). 134

      See, e.g., Samuel Gruber Educ. Project v. United States Dep't of Justice,135

No. 90-1912, slip op. at 6 (D.D.C. Feb. 8, 1991) (71,000 pages of documents);
Hinton v. FBI, 527 F. Supp. 223, 223-25 (E.D. Pa. 1981) (21,000 pages of
documents).  
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tion, it has been held firmly that publishing deadlines are not sufficient grounds
for expedited processing.   Employing an extremely unusual tactic, one plaintiff131

sought, in lieu of seeking expedited processing of his FOIA request, to have a
federal court stay his state habeas corpus proceedings pending a response to his
FOIA request.   Rejecting such a novel stay application, the court found that it132

was constrained by the constitutional doctrine of Younger v. Harris  from133

interfering in the state court proceedings.   (For a further discussion of expedited134

processing, see Procedural Requirements, above.)

When there is a large volume of responsive documents that have not been
processed, instead of granting an unconditional "Open America" stay to the
agency until all initial processing has been completed, a court may grant a stay
that provides for interim or "timed" releases.   However, an "Open America"135

stay should, when necessary, include the time required for preparation of a
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      See FOIA Update, Fall 1988, at 5.  136

      See, e.g., Lisee, 741 F. Supp. at 989-90 ("Open America" stay granted for137

both processing records and preparing Vaughn Index); Ettlinger v. FBI, 596 F.
Supp. 867, 878-79 (D. Mass. 1984) (same); Shaw v. Department of State, 1 Gov't
Disclosure Serv. (P-H) ¶ 80,250, at 80,630 (D.D.C. July 31, 1980) (same).  

      Miller v. United States Dep't of State, 779 F.2d 1378, 1383 (8th Cir. 1985)138

(citing National Cable Television Ass'n v. FCC, 479 F.2d 183, 186 (D.C. Cir.
1973)).  

      See, e.g., Patterson v. IRS, 56 F.3d 832, 841 (7th Cir. 1995); Citizens139

Comm'n on Human Rights v. FDA, 45 F.3d 1325, 1328 (9th Cir. 1995); Oglesby
v. United States Dep't of the Army, 920 F.2d 57, 68 (D.C. Cir. 1990); Weisberg v.
United States Dep't of Justice, 705 F.2d 1344, 1352 (D.C. Cir. 1983). 

      Truitt v. Department of State, 897 F.2d 540, 542 (D.C. Cir. 1990); see also140

Maynard v. CIA, 986 F.2d 547, 559 (1st Cir. 1993) ("depends upon the facts of
each case"); Kronberg v. United States Dep't of Justice, 875 F. Supp. 861, 869
(D.D.C. 1995) (same).  

      Oglesby, 920 F.2d at 68; see Maynard, 986 F.2d at 559; SafeCard Servs. v.141

SEC, 926 F.2d 1197, 1201 (D.C. Cir. 1991); see also Goland v. CIA, 607 F.2d
339, 353 (D.C. Cir. 1978) (production of records not previously segregated
required only when material can be identified with reasonable effort), vacated in
nonpertinent part & reh'g denied, 607 F.2d 367 (D.C. Cir. 1979); Keenan v.
United States Dep't of Justice, No. 94-1909, slip op. at 6 (D.D.C. Apr. 25, 1996)

(continued...)
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Vaughn Index.   While the Open America decision does not directly address the136

additional time needed by an agency to justify nondisclosure of any withheld
records once they are processed, courts have, as a practical matter, tended to
merge the record-processing and the affidavit-preparation stages when issuing
stays of proceedings under Open America.137

Adequacy of Search
 

In many suits under the FOIA, the defendant agency will face challenges
not only to its reliance on particular exemptions, but also to the manner in which,
and extent to which, it has endeavored to locate responsive documents.  (For a
discussion of administrative considerations in conducting searches, see
Procedural Requirements, above.)  To prevail in a FOIA action, the agency must
prove that "each document that falls within the class requested either has been
produced, is unidentifiable, or is wholly exempt from the Act's inspection require-
ments."   Thus, the agency is under a duty to conduct a "reasonable" search for138

responsive records.   139

 The adequacy of a search is necessarily "dependent upon the circumstances
of the case."    The agency "must show that it made a good faith effort to140

conduct a search for the requested records, using methods which can be reason-
ably expected to produce the information requested."   In this connection, it is141



                                                     LITIGATION CONSIDERATIONS

     (...continued)141

("A search for all documents referring to an `FBI representative' is an
unreasonably burdensome search and the CIA is therefore not obligated to
undertake it."); Crompton v. Criminal Div., No. CV 95-8176, slip op. at 10 (C.D.
Cal. Apr. 1, 1996) (search adequate when "Criminal Division would search for
documents relevant to the plaintiff for its own uses in the same manner that it
attempted to locate any documents responsive to the plaintiff's FOIA request");
Spannaus v. United States Dep't of Justice, No. 92-372, slip op. at 5 (D.D.C. June
20, 1995) (unreasonable to require search through files of agency employees who
had no significant involvement with, nor maintained separate files on, subject of
request), summary affirmance granted in relevant part & remanded in part, No.
95-5267 (D.C. Cir. Aug. 16, 1996); Kubany v. Board of Governors, Fed. Reserve
Sys., No. 93-1428, slip op. at 8-9 (D.D.C. July 19, 1994) ("The FOIA does not
require an agency to undertake the openended, broadbased, and ill-defined
searches requested by the plaintiff."); Spannaus v. CIA, 841 F. Supp. 14, 18
(D.D.C. 1993) ("FOIA does not require . . . a burdensome tape-by-tape listening
search" of hundreds of 90-minute audiotapes); Dettman v. United States Dep't of
Justice, No. 82-1108, slip op. at 8 (D.D.C. Mar. 21, 1985) (government expected
to operate under "reasonable plan designed to produce the requested documents"),
aff'd on other grounds, 802 F.2d 1472 (D.C. Cir. 1986).

      Steinberg v. United States Dep't of Justice, 23 F.3d 548, 551 (D.C. Cir.142

1994) (quoting Weisberg v. United States Dep't of Justice, 745 F.2d 1476, 1485
(D.C. Cir. 1984)); see Citizens Comm'n, 45 F.3d at 1328 (same); see also Nation
Magazine v. United States Customs Serv., 71 F.3d 885, 892 n.7 (D.C. Cir. 1995)
("there is no requirement that an agency [locate] all responsive documents");
Ethyl Corp. v. EPA, 25 F.3d 1241, 1246 (4th Cir. 1994) ("In judging the
adequacy of an agency search for documents the relevant question is not whether
every single potentially responsive document has been unearthed . . . ."); In re
Wade, 969 F.2d at 249 n.11; Meeropol v. Meese, 790 F.2d 942, 952-53 (D.C. Cir.
1986) ("a search is not unreasonable simply because it fails to produce all
relevant material; no search of this [large] size . . . will be free from error");
Miller, 779 F.2d at 1385 ("[P]laintiff alleges that the search was insufficient
because the Department did not do all that it could; we agree . . .  however, that it
did all the Act required."); Freeman v. United States Dep't of Justice, No. 90-
2754, slip op. at 3 (D.D.C. Oct. 16, 1991) ("The FOIA does not require that the
government go fishing in the ocean for fresh water fish."); Fitzgibbon v. United
States Secret Serv., 747 F. Supp. 51, 54 (D.D.C. 1990) (paucity of documents
produced held to be "of no legal consequence" when search is shown to be rea-
sonable); U.S. News & World Report v. Department of the Treasury, No. 84-
2303, slip op. at 5 (D.D.C. Oct. 29, 1985) ("[T]he reasonableness standard does
not require that defendant conduct a gambol through branches of the agency
where responsive documents are unlikely to be found."). 
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firmly settled that the fundamental question is not "`whether there might exist any
other documents possibly responsive to the request, but rather whether the search
for those documents was adequate.'"   Indeed, it has been held that "the search142
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      Miller, 779 F.2d at 1383 (citing Shaw v. United States Dep't of State, 559143

F. Supp. 1053, 1057 (D.D.C. 1983)). 

      See Patterson, 56 F.3d at 840; Maynard, 986 F.2d at 560; Miller, 779 F.2d144

at 1378; Weisberg, 705 F.2d at 1351.

      Maynard, 986 F.2d at 560 (citing Miller, 779 F.2d at 1383); see, e.g.,145

Carney v. United States Dep't of Justice, 19 F.3d 807, 812 (2d Cir. 1994);
Weisberg, 705 F.2d at 1351-52; Triestman v. United States Dep't of Justice, 878
F. Supp. 667, 672 (S.D.N.Y. 1995); U.S. News, No. 84-2303, slip op. at 3
(D.D.C. Oct. 29, 1985) ("Plaintiff's burden of proof on the issue of agency bad
faith is heavy indeed . . . ."); see also Wright v. IRS, No. Civ. S-95-0483, slip op.
at 3 (E.D. Cal. Oct. 17, 1995) ("Although the decoding information provided
plaintiff is far from helpful and of doubtful accuracy, the IRS has represented that
this information is all that it has.  The court has no reason to question that
representation, and therefore cannot order further disclosure."); cf. Harvey v.
United States Dep't of Justice, No. CV 92-176, slip op. at 10 (D. Mont. Jan. 9,
1996) ("The purported bad faith of government agents in separate criminal
proceedings is irrelevant to [the] question of the adequate, good faith search for
documents responsive to a FOIA request."), aff'd on other grounds, 116 F.3d 484
(9th Cir. 1997) (unpublished table decision). 

      Steinberg, 23 F.3d at 552 (quoting SafeCard, 926 F.2d at 1201); see also146

Oglesby, 920 F.2d at 67 n.13 (adequacy of agency's search not undercut by
requester's speculative claim that other records "must exist" due to perceived
importance of subject matter; "hypothetical assertions are insufficient to raise a
material question of fact with respect to the adequacy of the agency's search");
Chamberlain v. United States Dep't of Justice, 957 F. Supp. 292, 294 (D.D.C.
1997) ("It is well established that `[a]gency affidavits enjoy a presumption of
good faith that withstand[s] purely speculative claims about the existence and
discoverability of other documents.'" (quoting Albuquerque Publ'g Co. v. United
States Dep't of Justice, 726 F. Supp. 851, 860 (D.D.C. 1989)) (appeal pending);
Spannaus, No. 92-372, slip op. at 6 (D.D.C. June 20, 1995) (plaintiff's un-
substantiated assertion that documents released by other agencies must also be
maintained in files of U.S. Attorney's Office held insufficient to overcome "de-
tailed affidavits describing the numerous searches undertaken to locate docu-
ments responsive to plaintiff's request"); Judicial Watch, Inc. v. Clinton, 880 F.
Supp. 1, 10 (D.D.C. 1995) ("Nor can plaintiff rely on unsupported inferences that
other documents must have been created."), aff'd on other grounds, 76 F.3d 1232
(D.C. Cir. 1996); Okon v. IRS, No. 91-660, slip op. at 8-9 (D.N.M. Jan. 12, 1995)
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need only be reasonable; it does not have to be exhaustive."   In sum, while the143

initial burden certainly rests with the agency to demonstrate the adequacy of the
search,  once that obligation is satisfied, the agency's position can be rebutted144

"only by showing that the agency's search was not made in good faith."  145

Consequently, a requester's "`[m]ere speculation that as yet uncovered doc-
uments may exist does not undermine the finding that the agency conducted a
reasonable search for them.'"   Even when the fact that a requested docu146
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("Ms. Okon has articulated intelligent and logical reasons why she believes other
documents responsive to her FOIA request may exist.  That fact notwithstanding,
I cannot say the search undertaken was not reasonably calculated to uncover all
responsive documents."); Berg v. United States Dep't of Energy, No. 94-0488,
slip op. at 7 (D.D.C. Nov. 7, 1994) ("A handwritten note at the bottom of another
office memorandum which refers to a `briefing' does not create the requisite
sustainable inference [that additional records exist], especially when considered
with a sworn statement to the contrary from an agency official."); Spannaus, 841
F. Supp. at 17-18 ("Plaintiff's strong belief that responsive material must exist . . .
is nothing more than speculation . . . ."); Stone v. Defense Investigative Serv., 816
F. Supp. 782, 786 (D.D.C. 1993) (rejecting plaintiff's assertions of existence of
additional records absent any supporting proof), appeal dismissed for failure to
prosecute,
No. 93-5170 (D.C. Cir. Mar. 11, 1994); Bay Area Lawyers Alliance for Nuclear
Arms Control v. Department of State, 818 F. Supp. 1291, 1295 (N.D. Cal. 1992)
("Plaintiff's incredulity at the fact that no responsive documents were uncovered
. . . does not constitute evidence of unreasonableness or bad faith."); U.S. News,
No. 84-2303, slip op. at 4-5 (D.D.C. Oct. 29, 1985) (dismissing as "speculation"
argument that search was undermined by absence of additional records that were
referenced in released documents).  But see Meyer v. Federal Bureau of Prisons,
940 F. Supp. 9, 14 (D.D.C. 1996) (reference to responsive pages in agency
memorandum, coupled with equivocal statement in declaration that it "appears"
responsive pages do not exist, requires further clarification by agency); Katzman
v. Freeh, 926 F. Supp. 316, 320 (E.D.N.Y. 1996) (because additional documents
were referenced in released documents, summary judgment was withheld "until
defendant releases these documents or demonstrates that they either are exempt
from disclosure or cannot be located"). 

      See Maynard, 986 F.2d at 564 ("`The fact that a document once existed147

does not mean that it now exists; nor does the fact that an agency created a docu-
ment necessarily imply that the agency has retained it.'" (quoting Miller, 779 F.2d
at 1385)); Code v FBI, No. 95-1892, 1997 WL 150070, at *4 (D.D.C. Mar. 26,
1997) (same); see also Nation Magazine, 71 F.3d at 892 n.7 ("Of course, failure
to turn up [a specified] document does not alone render the search inadequate.");
Citizens Comm'n, 45 F.3d at 1328 (adequacy of search not undermined by
inability to locate 137 out of 1000 volumes of responsive material, absent
evidence of bad faith, and when affidavit contained detailed, nonconclusory
account of search); Antonelli v. United States Parole Comm'n, No. 93-0109, slip
op. at 2 (D.D.C. Feb. 23, 1996) ("While it is undisputed that [plaintiff] provided
the U.S. Marshals Service with a copy of the document he now seeks, the fact
that the USMS cannot find it is not evidence of an insufficient search."); Shew-
chun v. INS, No. 95-1920, slip op. at 7 (D.D.C. Dec. 10, 1995) ("Nor does
plaintiff's identification of undisclosed documents that he has obtained through
other sources render the search unreasonable."), summary affirmance granted,
No. 97-5044 (D.C. Cir. June 5, 1997).  But cf. Kronberg, 875 F. Supp. at 870-71
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ment once existed is undisputed, summary judgment will not be defeated by an
unsuccessful search for the document, so long as the search was diligent.  147
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(government required to provide additional explanation for absence of
documentation required by statute and agency regulations to be created, when
plaintiff presented evidence that other files, reasonably expected to contain
responsive records, were not identified as having been searched). 

      Roberts v. United States Dep't of Justice, No. 92-1707, 1995 WL 356320, at148

*2 (D.D.C. Jan. 28, 1993); see Shewchun, No. 95-1920, slip op. at 7 (D.D.C. Dec.
10, 1995); see also Miller, 779 F.2d at 1385 ("Thus, the Department is not
required by the Act to account for documents which the requester has in some
way identified if it has made a diligent search for those documents in places in
which they might be expected to be found . . . ."). 

      See Maynard, 986 F.2d at 565 ("Rather than bad faith, we think that the149

forthright disclosure by the INS that it had located the misplaced file suggests
good faith on the part of the agency."); Meeropol, 790 F.2d at 953; Goland, 607
F.2d at 370 (revelation one week following decision by court of appeals that
agency had discovered numerous, potentially responsive, additional documents
several months earlier, insufficient to undermine validity of agency's prior
search); Gilmore v. NSA, No. 92-3646, slip op. at 21-22 (N.D. Cal. Apr. 30,
1993) (acceptance of plaintiff's "`perverse theory that a forthcoming agency is
less to be trusted in its allegations than an unyielding agency'" would "`work
mischief in the future by creating a disincentive for the agency to reappraise its
position'" (quoting Military Audit Project v. Casey, 656 F.2d 724, 754 (D.C. Cir.
1981))); U.S. News, No. 84-2303, slip op. at 3 (D.D.C. Oct. 29, 1985) ("It is true
that defendant's processing of plaintiff's FOIA request has been fraught with
problems, but each can be characterized as an honest mistake.  Defendant has
acted promptly to clarify misunderstandings as they have come to light . . . ."). 

      See, e.g., Nation Magazine, 71 F.3d at 889-91 (agency improperly limited150

scope of request to records indexed under subject's name when request also
sought information "pertaining to" subject; related subject matter files should
have been searched also); see also FOIA Update, Fall 1995, at 3-5 ("OIP
Guidance:  Determining the Scope of a FOIA Request").

      Kowalczyk v. Department of Justice, 73 F.3d 386, 389 (D.C. Cir. 1996). 151
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Indeed, "[n]othing in the law requires the agency to document the fate of docu-
ments it cannot find."   And when agencies do subsequently locate additional148

documents, or documents initially believed to have been lost or destroyed, courts
have accepted this as evidence of the agency's good-faith efforts.149

Although an agency's search may be found insufficient if the court con-
cludes that it interpreted the scope of the request too narrowly,  the Court of150

Appeals for the District of Columbia Circuit has expressly held that an agency "is
not obligated to look beyond the four corners of the request for leads to the
location of responsive documents."   Nor is an agency required to undertake a151

new search based on a subsequent clarification of a request, after the requester
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      See id. at 388. 152

      Id. 153

      Id. at 389. 154

      Nation Magazine, 71 F.3d at 891-92 (rejecting demand that agency search155

"through 23 years of unindexed files for records pertaining" to subject,
while remanding for focus on narrower search for dated memorandum in files
indexed chronologically). 

      Oglesby, 920 F.2d at 68 (and cases cited therein); see Chamberlain, 957 F.156

Supp. at 294; Moore v. Aspin, 916 F. Supp. 32, 35 (D.D.C. 1996). 

      See Ely v. FBI, No. 84-1615, slip op. at 2-3 (D.D.C. Jan. 28, 1985); cf.157

Greenberg v. FBI, No. 92-2218, slip op. at 2-3 (D.D.C. Sept. 15, 1993) (because
requester was "inextricably linked" to organization that had been subject to FBI
surveillance and FBI was so advised, FBI indices search under requester's name
alone held inadequate).  But see LaRouche v. Webster, No. 75-6010, slip op. at
10 (S.D.N.Y. Oct. 23, 1984) (FBI must search all specialized files on subject of
request about which requester is unlikely to know). 

      See Master v. FBI, 926 F. Supp. 193, 196-97 (D.D.C. 1996), summary158

affirmance granted, No. 96-5325, 1997 WL 369460 (D.C. Cir. June 2, 1997);
Beauman v. FBI, No. CV-92-7603, slip op. at 9 (C.D. Cal. Apr. 28, 1993);
Lawyers Comm. for Human Rights v. INS, 721 F. Supp. 552, 567 n.12 (S.D.N.Y.
1989); Freeman v. United States Dep't of Justice, No. 85-0958A, slip op. at 6
(E.D. Va. Mar. 12, 1986), aff'd, 808 F.2d 834 (4th Cir. 1986) (unpublished table
decision); Friedman v. FBI, 605 F. Supp. 306, 311 (N.D. Ga. 1981); Stern v.
United States Dep't of Justice, No. 77-3812-C, slip op. at 7 (D. Mass. Aug. 25,
1980); see also Kowalczyk, 73 F.3d at 389.  But see Summers v. United States
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has examined the documents released.   The D.C. Circuit has observed that152

"[r]equiring an additional search each time the agency receives a letter that
clarifies a prior request could extend indefinitely the delay in processing new
requests"  and that "if the requester discovers leads in the documents he receives153

from the agency, he may pursue those leads through a second FOIA request."  154

Moreover, in extraordinarily onerous cases, an agency may not be compelled to
undertake a requested search that is of such enormous magnitude as to make it
"unreasonably burdensome."155

As a general principle, then, "[t]here is no requirement that an agency
search every record system."   Accordingly, it has been held that the FBI is not156

required to search beyond its indices in pro se cases when the requester has
refused to pay the cost of the search, unless the requester pinpoints a specific
file.   Additionally, the FBI's search of its indices has been deemed "reasonable"157

when it has searched through "main files" (when the subject of the request was
the subject of the file) and "cross" or "see references" (when the subject of the
request was merely mentioned in a file in which another individual or
organization was the subject).   Similar indices searches by other agencies,158
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Dep't of Justice, No. 89-3300, slip op. at 6 (D.D.C. June 13, 1995) (despite
retrieval of over 30,000 responsive pages, FBI Central Records System indices
search for documents pertaining to former FBI Director J. Edgar Hoover's
telephone logs and appointment calendars held inadequate when agency
declaration "does not explain the search terms used, the type of search performed
and does not aver `that all files likely to contain responsive materials . . . were
searched'"). 

      See, e.g., Church of Scientology Int'l v. United States Dep't of Justice, 30159

F.3d 224, 230 (1st Cir. 1994) (U.S. Attorney's Office search of computerized
record system sufficient); Maynard, 986 F.2d at 562 (Treasury Department
properly limited its search to its automated Treasury Enforcement Communica-
tions System ("TECS")); Jimenez v. FBI, 938 F. Supp. 21, 26 (D.D.C. 1996)
(ATF search of "its `primary law enforcement computer records system, which
indexes all ATF law enforcement records, including those located in regional
offices'" held adequate); Jimenez v. FBI, 910 F. Supp. 5, 7 (D.D.C. 1996) ("The
IRS has fully discharged its obligations under the Freedom of Information Act by
conducting a thorough search of its database."); Jacoby v. HUD, No. 95-893, slip
op. at 3 (D.D.C. July 28, 1995) ("The database [HUD] searched was appropriate
to the request."); Manna v. United States Dep't of Justice, 832 F. Supp. 866, 875
(D.N.J. 1993) (DEA indices search held adequate; "district courts have sanctioned
the use of general indices maintained on computer systems or even index cards to
locate responsive documents as a reasonable search technique"); Manna v. United
States Dep't of Justice, 815 F. Supp. 798, 817-18 (D.N.J. 1993) (indices search by
U.S. Attorney's Office held adequate), aff'd on other grounds, 51 F.3d 1158 (3d
Cir.), cert. denied, 116 S. Ct. 477 (1995).  But see Steinberg v. United States
Dep't of the Treasury, No. 93-2348, slip op. at 8 (D.D.C. Sept. 18, 1995) (search
solely of Treasury Enforcement Communications System ("TECS") held
inadequate when "it is reasonable to conclude that additional systems exist," that
TECS does not include these record systems, and that it would not be unduly
burdensome to search other systems). 

      See, e.g., Kowalczyk, 73 F.3d at 389 (When "the requester clearly states160

that he wants all agency records . . . regardless of their location, but fails to direct
the agency's attention to any particular office other than the one receiving the
request, then the agency need pursue only a lead . . . that is both clear and
certain."); Church of Scientology v. IRS, 792 F.2d 146, 150 (D.C. Cir. 1986)
(when agency regulations require requests be made to specific offices for specific
records, no need to search additional offices when those regulations are not fol-
lowed); Marks v. United States Dep't of Justice, 578 F.2d 261, 263 (9th Cir.
1978) (no duty to search FBI field offices when requester directed request only to
FBI Headquarters and did not specify which field offices he wanted searched);
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either manually or by computer, have also been approved as adequate.159

It has frequently been held that agencies that maintain field offices in
various locations are not ordinarily obligated to search offices other than those to
which the request has been directed.   Similarly, it has also been held that160
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Spannaus, No. 92-372, slip op. at 6-7 (D.D.C. June 20, 1995) (agency not
required to search files of individual known to be connected with bankruptcy
proceedings when request sought records on proceedings, not on individual);
Church of Scientology Int'l v. IRS, No. 90-2567, slip op. at 5-6 (C.D. Cal. Aug. 2,
1991) (when request plainly limited to IRS national and international offices, IRS
under no obligation to search offices other than those specified); Marrera v. Unit-
ed States Dep't of Justice, 622 F. Supp. 51, 54 (D.D.C. 1985) ("There is no re-
quirement that an agency search every division or field office in response to a
FOIA request, especially where the requester has indicated specific areas where
responsive documents might be located . . . ."); cf. American Fed'n of Gov't
Employees v. United States Dep't of Commerce, 632 F. Supp. 1272, 1278
(D.D.C. 1986) (agency's refusal to perform canvass of 356 bureau offices for
multitude of files held justified), aff'd, 907 F.2d 203 (D.C. Cir. 1990).  But cf.
Krikorian v. United States Dep't of State, 984 F.2d 461, 468-69 (D.C. Cir. 1993)
(on remand, district court must explain why it was unnecessary for agency to
search 11 regional security offices identified in article which formed basis for
plaintiff's request); Kitchen v. FBI, No. 93-2382, slip op. at 5 (D.D.C. Mar. 18,
1996) (FBI required to justify lack of search of field offices when plaintiff's
request to FBI Headquarters specified particular field offices to be searched, even
though FBI notified requester of address of those offices and instructed him to
request records directly from field offices); Harvey, No. CV 92-176, slip op. at
11-12 (D. Mont. Jan. 9, 1996) (plaintiff's reference to file prepared by FBI
Special Agent in Wyoming "should have alerted the FBI to the need to search
beyond the agency's Central Records system"). 

      Maynard, 986 F.2d at 560.  But see Canning v. United States Dep't of161

Justice, No. 92-0463, slip op. at 21-22 (D.D.C. Nov. 3, 1994) (when records on
subject of request filed under two different names and agency is aware of the dual
filing, agency obligated to search under both names, especially after requester
brought second name to agency's attention); Lesar v. United States Dep't of
Justice, No. 92-2216, slip op. at 6 (D.D.C. Oct. 18, 1993) (in responding to
request for information regarding FBI "executive conferences" pertaining to JFK
assassination, FBI required to search its "executive conference" main file in
addition to JFK assassination file).

      See Nation Magazine v. Department of State, No. 92-2303, slip op. at 13-15162

(D.D.C. Aug. 18, 1995) (search limited to single DEA field office based on
information supplied in request held "particularly appropriate here due to the fact
that DEA must manually search its noninvestigative records").

      See id. at 15-16 (plaintiff bound to scope of request as narrowed in litiga-163
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"[b]ecause the scope of a search is limited by a plaintiff's FOIA request, there is
no general requirement that an agency search secondary references or variant
spellings."   161

Of course, when a requester has set limitations on the scope of his request,
either at the administrative stage  or in the course of litigation,  he cannot162      163
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tion).

      Steinberg, 23 F.3d at 552 (Otherwise "an agency . . . might be forced to164

examine virtually every document in its files, following an interminable trail of
cross-referenced documents like a chain letter winding its way through the
mail."); see also Canning v. United States Dep't of Justice, 848 F. Supp. 1037,
1050 (D.D.C. 1994) (adequacy of search not undermined by fact that requester
has received additional documents mentioning subject through separate request,
when such documents are "tagged" to name of subject's associate).  

      See Posner v. Department of Justice, 2 Gov't Disclosure Serv. (P-H)165

¶ 82,229, at 82,650 (D.D.C. Mar. 9, 1982).  

      Dettman, No. 82-1108, slip op. at 5-6 (D.D.C. Mar. 21, 1985); see also166

Osborne v. United States Dep't of Justice, No. 84-1910, slip op. at 2-3 (D.D.C.
Feb. 28, 1985) (DEA search of relevant records systems and case files regarding
requester held sufficient); Dunaway v. Webster, 519 F. Supp. 1059, 1083 (N.D.
Cal. 1981).  

      Greenspun v. IRS, No. 84-3426, slip op. at 4 (D.D.C. Sept. 30, 1985).  167

      Pollack v. Bureau of Prisons, 879 F.2d 406, 409 (8th Cir. 1989); see Miller,168

779 F.2d at 1383; Weisberg, 705 F.2d at 1351; Perry v. Block, 684 F.2d 121, 127
(D.C. Cir. 1982) ("[A]ffidavits that explain in reasonable detail the scope and
method of the search conducted by the agency will suffice to demonstrate com-
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subsequently challenge the adequacy of the search on the ground that the agency
limited its search accordingly.  Moreover, the Court of Appeals for the D. C. Cir-
cuit has held that when the subject of a request is implicated in several separate
matters, but information is sought regarding only one of them, an agency is not
automatically obligated to extend the search to other files or documents refer-
enced in material retrieved in response to the initial search, so long as that search
was complete and reasonable.   164

Similarly, with respect to the processing of "cross" or "see references," only
those portions of the file which pertain directly to the subject of the request are
considered within the scope of the request.   As one court has phrased it:  "To165

require the government to release an entire document where plaintiff's name is
only mentioned a few times would be to impose on the government a burdensome
and time consuming task."   With respect to a document in the requester's file166

which pertained entirely to a third party, one court has held that "[g]iven the lack
of any relation between these pages and [the requester], as well as the minimal in-
formation that would remain after redaction, [the agency's] decision not to release
these documents was not erroneous."167

To prove the adequacy of its search, as in sustaining its claims of exemp-
tion, an agency may rely upon affidavits (see the discussion of Vaughn Indexes,
below), provided that they are "relatively detailed, nonconclusory, and submitted
in good faith."   Such affidavits must show "that the search method was168
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pliance with the obligations imposed by the FOIA."); Goland, 607 F.2d at 352;
Triestman, 878 F. Supp. at 672 ("[A]ffidavits attesting to the thoroughness of an
agency search of its records and its results are presumptively valid."); Grove v.
United States Dep't of Justice, 802 F. Supp. 506, 518 (D.D.C. 1992); Pacific Sky
Supply, Inc. v. Department of the Air Force, No. 86-2044, slip op. at 10 (D.D.C.
Sept. 29, 1987) (affidavits held to sufficiently describe adequate search "[i]n the
absence of countervailing evidence or apparent inconsistency of proof"); see also
FOIA Update, Jan. 1983, at 6.  

      Oglesby, 920 F.2d at 68 (although agency not required to search "every"169

record system, "[a]t the very least, [it] was required to explain in its affidavit that
no other record system was likely to produce responsive documents"); see May-
nard, 986 F.2d at 559 ("The affidavit should additionally `describe at least
generally the structure of the agency's file system which makes further search
difficult.'" (quoting Church of Scientology, 792 F.2d at 151)); see also U.S. News,
84-2303, slip op. at 6 (D.D.C. Oct. 29, 1985) (agency need only demonstrate that
it "has routed plaintiff's request to the agency subunits reasonably likely to house
responsive documents and that the officials in those subunits aver that they have
thoroughly searched their files for the material requested by
plaintiff, and describe their search methods").  Compare Knight v. FDA, 938 F.
Supp. 710, 716 (D. Kan. 1996) (agency not required to explain all of its records
systems in detail; "The FDA here met its minimum obligation by stating that no
other component's record system was reasonably likely to have responsive
documents."), with Nation Magazine v. United States Customs Serv., 937 F.
Supp. 39, 43-44 (D.D.C. 1996) (requiring Customs Service to "fully describe all
of its records" systems and "explicitly describe which records were searched and .
. . justify the failure to search all others"). 

      See, e.g., Carney, 19 F.3d at 814 (affirming district court holding, No. 92-170

CV-6204, slip op. at 11-12 (W.D.N.Y. Apr. 27, 1993), to effect that:  "There is no
basis in either the statute or the relevant caselaw to require that an agency
effectively establish by a series of sworn affidavits a `chain of custody' over its
search process.  The format of the proof submitted by defendant--declarations of
supervisory employees, signed under penalty of perjury--is sufficient for purposes
of both the statute and Fed.R.Civ.P. 56."); Maynard, 986 F.2d at 560 ("[A]n
agency need not submit an affidavit from the employee who actually conducted
the search.  Instead, an agency may rely on an affidavit of an agency employee
responsible for supervising the search."); SafeCard, 926 F.2d at 1202 (employee
"in charge of coordinating the [agency's] search and recovery efforts [is] most
appropriate person to provide a comprehensive affidavit"); Meeropol, 790 F.2d at
951 (supervisor/affiant properly relied on information provided by personnel who
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reasonably calculated to uncover all relevant documents" and must "identify the
terms searched or explain how the search was conducted."   It is not necessary169

that the agency employee who actually performed the search supply an affidavit
describing the search; rather, the affidavit of an official responsible for super-
vising or coordinating the search efforts should be sufficient to fulfill the personal
knowledge requirement of Rule 56(e) of the Federal Rules of Civil Procedure.  170
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actually performed search); Spannaus v. United States Dep't of Justice, No. 85-
1015, slip op. at 7 (D. Mass. July 13, 1992) (when third party claimed to have
knowledge of additional documents, affidavit of agency employee who contacted
that party found sufficient); Pennsylvania Dep't of Pub. Welfare v. HHS, No. 84-
0690, slip op. at 3-4 (M.D. Pa. Nov. 10, 1985) (affidavits of supervisory officials
who directed search held adequate); see also Patterson, 56 F.3d at 841 (declarant's
reliance on standard search form completed by his predecessor held appropriate);
cf. Katzman v. CIA, 903 F. Supp. 434, 438-39 (E.D.N.Y. 1995) (when agency
initially misidentified requester's attorney as subject of request, declaration from
agency's FOIA coordinator held inadequate; declarations required from
supervisors in each of agency's three major divisions attesting that search was
conducted for correct subject); Mehl v. EPA, 797 F. Supp. 43, 46 (D.D.C. 1992)
(although agency employee with "firsthand knowledge" of relevant files was
appropriate person to supervise search undertaken by contractor, affidavit must
also describe search).  But see Linn v. United States Dep't of Justice, No. 92-
1406, slip op. at 22-23 (D.D.C. Aug. 22, 1995) (rejecting statement by Bureau of
Prisons attorney stationed in Washington, D.C. that search of prison in Texas
located no records). 

      See, e.g., Steinberg, 23 F.3d at 552 (description of search inadequate when171

it failed "to describe in any detail what records were searched, by whom, and
through what process"); Oglesby, 920 F.2d at 68; Katzman, 926 F. Supp. at 320
(description of search rejected when, in successive affidavits, number of file
sought, as reported by affiant, varied by one digit); Southam News v. INS, 674 F.
Supp. 881, 889-91 (D.D.C. 1987); Hydron Lab., Inc. v. EPA, 560 F. Supp. 718,
721 (D.R.I. 1983); see also Applegate v. NRC, 3 Gov't Disclosure Serv. (P-H)
¶ 83,081, at 83,614 (D.D.C. Jan. 18, 1983) (permitting discovery on adequacy of
search), summary judgment granted, 3 Gov't Disclosure Serv. (P-H) ¶ 83,201, at
83,887 (D.D.C. May 24, 1983) (ruling in favor of agency but finding it "disturb-
ing" that agency designed "a filing and oral search system which could frustrate
the clear and express purposes of FOIA"). 

      See Pafenberg v. Department of the Army, No. 82-2113, slip op. at 12172

(D.D.C. Nov. 22, 1983) ("Casual destruction of [the requested] materials seems
unlikely, and cannot be demonstrated by the conjecture of one official, where de-
fendants have themselves admitted the existence of a body of information per-
taining to the handling of the requested materials.").  
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(For a further discussion of this "personal knowledge" requirement, see Summary
Judgment, below.)  

An inadequate description of the search process, or a description which
reveals an inadequate search, will necessitate denial of summary judgment.   For171

example, summary judgment has been denied when the agency's affidavit de-
scribed circumstances in which destruction of the requested records may have oc-
curred, but the affidavit failed to specify that destruction had in fact occurred.  172

Summary judgment has also been denied when staff members conducting the
search received inadequate instructions as to what could be considered a
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      See Ethyl Corp., 25 F.3d at 1247-48. 173

      See Krikorian, 984 F.2d at 468 (requiring express findings by district court174

on adequacy of search issue).  

      See 5 U.S.C. § 552(a)(4)(B) (1994), as amended by Electronic Freedom of175

Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997).  

      See In re Wade, 969 F.2d 241, 248 (7th Cir. 1992); Tijerina v. Walters, 821176

F.2d 789, 799 (D.C. Cir. 1987); Carter v. VA, 780 F.2d 1479, 1481 (9th Cir.
1986); DeBold v. Stimson, 735 F.2d 1037, 1040 (7th Cir. 1984); Perry v.
Block, 684 F.2d 121, 125 (D.C. Cir. 1982); Crooker v. United States Dep't of
State, 628 F.2d 9, 10 (D.C. Cir. 1980); see also, e.g., Constangy, Brooks & Smith
v. NLRB, 851 F.2d 839, 842 (6th Cir. 1988) (full disclosure of records pursuant
to court order moots appeal); Gilbert v. Social Sec. Admin., No. 93-C-1055, slip
op. at 9-10 (E.D. Wis. Dec. 28, 1994) (when sole dispute was whether agency had
previously delivered all responsive records to plaintiff, case dismissed as moot
upon agency's filing of proof of service of another copy of records); cf. Anderson
v. HHS, 907 F.2d 936, 941 (10th Cir. 1990) (although plaintiff had already ob-
tained all responsive documents, subject to protective order, in private civil
litigation, plaintiff's FOIA litigation to obtain documents free from any such
restriction remained viable).    

      See, e.g., Antonelli v. Executive Office for United States Attorneys, No.177

92-2416, slip op. at 2 (7th Cir. June 6, 1994) (affirming district court's dismissal
of complaint when, seven months after plaintiff's complaint was found defective
for lack of specificity, plaintiff had failed to amend); Nuzzo v. FBI, No. 95-cv-
1708, 1996 U.S. Dist. LEXIS 15594, at **8-10 (D.D.C. Oct. 8, 1996) (after
appropriate warning, dismissing action against several defendants because of
plaintiff's failure to respond to motions for summary judgment); Ahmed v. Reno,
No. 94-2438, slip op. at 2 (D.D.C. Nov. 15, 1995) (dismissing case "seven
months since the Court first warned plaintiff that he must prosecute this case or
face dismissal" and four months following filing of defendants' motion for

(continued...)
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"personal" record as opposed to an "agency" record.   If an agency's search is173

disputed, a grant of summary judgment to the agency may be reversed and
remanded when the district court fails to expressly hold that a disputed search
was adequate under the "reasonableness" standard.    174

Mootness

In a FOIA action, the courts can afford a requester relief only when an
agency has improperly withheld agency records.   Therefore, if during the175

litigation of a FOIA lawsuit it is determined that all documents found responsive
to the underlying FOIA request have been released in full to the requester, the suit
should be dismissed on mootness grounds as there is no justiciable controversy.176

Dismissal of a FOIA lawsuit can be appropriate also when the plaintiff fails
to prosecute the suit.   Dismissal likewise may be appropriate when:  (1) records177
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summary judgment); Messino v. IRS, No. 95-15, slip op. at 1 (D.D.C. Sept. 15,
1995) (case dismissed when plaintiff failed to respond to order requiring proposal
of deadline for dispositive motions); Fritchey v. United States, No. 93-1613, slip
op. at 3 (D.D.C. Oct. 11, 1994) (plaintiff's failure to respond to government's
dispositive motions, after notice from court of consequences of not responding,
held to be grounds for dismissal with prejudice); Valona v. DEA, No. 93-1256,
slip op. at 1 (D.D.C. May 12, 1994) (plaintiff's failure to comply with court's
orders merits dismissal); Warden v. FBI, 530 F. Supp. 66, 68-69 (N.D. Ill. 1981). 

      See, e.g., Kleinerman v. Patent & Trademark Office, No. 82-295, slip op. at178

2-3 (D. Mass. Apr. 25, 1983).  

      See, e.g., Rodrequez v. United States Postal Serv., No. 90-1886, slip op. at179

4-5 (D.D.C. Oct. 2, 1991) (absent submission of further information enabling
identification of plaintiff's records from among those of 36 persons with same
name, case not yet ripe); National Sec. Archive v. United States Dep't of Com-
merce, No. 87-1581, slip op. at 6 (D.D.C. Nov. 25, 1987) (fee waiver case).

      See, e.g., National Wildlife Fed'n v. Department of the Interior, No. 83-180

3586, slip op. at 6-7 (D.D.C. Oct. 15, 1987) (suit challenging fee waiver guide-
lines dismissed as moot after pertinent FOIA section amended).  

      See, e.g., Voinche v. FBI, 999 F.2d 962, 963 (5th Cir. 1993) (because sole181

issue in action based on 5 U.S.C. § 552(a)(6)(C) is "tardiness" of agency
response, district court litigation rendered moot by agency's disclosure determi-
nation); Larson v. Executive Office for United States Attorneys, No. 85-6226, slip
op. at 4-5 (D.C. Cir. Apr. 6, 1988) (appeal of district court denial of relief to
plaintiff for defendant's processing delays mooted upon completion of process-
ing). 

      See D'Aleo v. Department of the Navy, No. 89-2347, slip op. at 2-3 (D.D.C.182

Mar. 27, 1991) (deceased plaintiff's sister, appointed executrix of his estate,
substituted as plaintiff).  But see Hayles v. United States Dep't of Justice, No. H-
79-1599, slip op. at 3 (S.D. Tex. Nov. 2, 1982) (case dismissed upon death of
plaintiff when no timely motion for substitution filed).  
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are publicly available upon payment of fees;  (2) a complete factual record has178

yet to be presented to the agency;  (3) there is a change in the factual cir-179

cumstances underlying the lawsuit;  or (4) the agency is processing responsive180

records.   However, it has been held that a FOIA claim may survive the death of181

the plaintiff and, under some circumstances, may be continued by a properly
substituted party.182

In Payne Enterprises v. United States, the Court of Appeals for the District
of Columbia Circuit held that when records are routinely withheld at the initial
processing level, but consistently released after an administrative appeal, and
when this situation results in continuing injury to the requester, a lawsuit
challenging that practice is ripe for adjudication and is not subject to dismissal on
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      837 F.2d 486, 488-93 (D.C. Cir. 1988).  183

      Id. at 491; see also, e.g., Hercules, Inc. v. Marsh, 839 F.2d 1027, 1028 (4th184

Cir. 1988) (threat of disclosure of agency telephone directory not mooted by
release because new request for subsequent directory pending; agency action thus
"capable of repetition yet evading review") (reverse FOIA context); Better Gov't
Ass'n v. Department of State, 780 F.2d 86, 90-91 (D.C. Cir. 1986) (although
challenge to fee waiver standards as applied held moot, challenge to facial
validity of standards held ripe and not moot); Public Citizen v. Office of the
United States Trade Representative, 804 F. Supp. 385, 387 (D.D.C. 1992) (des-
pite disclosure of specific records requested, court retains jurisdiction when plain-
tiff challenges "agency's policy to withhold temporarily, on a regular basis,
certain types of documents"); accord Public Citizen v. OSHA, No. 86-705, slip
op. at 2 (D.D.C. Aug. 5, 1987).  But see Atkins v. Department of Justice, No. 90-
5095, slip op. at 1 (D.C. Cir. Sept. 18, 1991) ("The question whether DEA
complied with the [FOIA's] time limitation in responding to [plaintiff's] request is
moot because DEA has now responded to this request."); cf. Long v. ATF, 964 F.
Supp. 494, 498 (D.D.C. 1997) (rejecting, as not yet ripe, plaintiff's request for
determination of status for fee categorization when agency granted request for fee
waiver and no new fee dispute remained pending). 

      See Anderson v. HHS, 3 F.3d 1383, 1385 (10th Cir. 1993) ("`We think it185

indisputable that a claim for attorney's fees is not part of the merits of the action
to which the fees pertain.'" (quoting Budinich v. Becton Dickinson & Co., 486
U.S. 196, 200 (1988))); Carter, 780 F.2d at 1481-82; Seegull Mfg. Co. v. NLRB,
741 F.2d 882, 884-86 (6th Cir. 1984); DeBold, 735 F.2d at 1040; Webb v. HHS,
696 F.2d 101, 107-08 (D.C. Cir. 1982).  But cf. Long, 964 F. Supp. at 497-98
(agency's grant of fee waiver renders moot issue of requester's status for purposes
of assessing fees on that request). 

      See, e.g., Phoenix Newspapers, Inc. v. FBI, No. 86-1199, slip op. at 4-5 (D.186

Ariz. Dec. 12, 1987) (government should not be able to foreclose recovery of
attorney fees whenever it chooses to moot an action by releasing records after
having denied disclosure at administrative level); Harrison Bros. Meat Packing
Co. v. USDA, 640 F. Supp. 402, 405-06 (M.D. Pa. 1986) (finding it "ludicrous"
for government to "suddenly and inexplicably" release records and assert
mootness to avoid paying fees after having denied disclosure at administrative
level).  
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the basis of mootness.   The defendant agency's "voluntary cessation" of that183

practice in Payne did not moot the case when the plaintiff challenged the agency's
policy as an unlawful, continuing wrong.  184

Of course, a claim for attorney fees or costs survives dismissal of a FOIA
action for mootness.   When agencies belatedly and without explanation release185

requested records in the midst of a FOIA lawsuit, courts frown upon efforts to
avoid, on mootness grounds, the payment of attorney fees.   (See discussion of186

Attorney Fees and Litigation Costs, below.)  

A FOIA lawsuit may be precluded by the doctrine of res judicata (claim
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      See Fazzini v. United States Dep't of Justice, No. 92-5043, slip op. at 1187

(D.C. Cir. Oct. 14, 1992) (per curiam); NTEU v. IRS, 765 F.2d 1174, 1177 (D.C.
Cir. 1985); Hanner v. Stone, No. 92-CV-72719, slip op. at 3-7 (E.D. Mich. Oct.
26, 1992), aff'd, 1 F.3d 1240 (6th Cir. 1993) (unpublished table decision); see also
Schwartz v. United States Dep't of Justice, No. 95-2162, slip op. at 2-3 (D.D.C.
May 31, 1996), summary affirmance granted, No. 96-5183 (D.C. Cir. Oct. 23,
1996), cert. denied, 117 S. Ct. 1704 (1997); Greyshock v. United States Coast
Guard, No. 94-563, slip op. at 2-3 (D. Haw. Jan. 25, 1996) ("All of the claims
brought in the instant actions were undeniably claims which either were or could
have been brought in this first action in the District Court for the District of
Columbia.  For that reason alone, plaintiff is precluded from any further pursuit of
these claims in this or any other court.") (appeal pending); Heckman v. Olive, No.
CV-88-2981, slip op. at 14 (E.D.N.Y. Dec. 9, 1992), aff'd, 9 F.3d 1537 (2d Cir.
1993) (unpublished table decision); Stimac v. Treasury Dep't, No. 87-C-4005, slip
op. at 4 (N.D. Ill. Jan. 15, 1988), aff'd, 872 F.2d 424 (4th Cir. 1989) (unpublished
table decision); Crooker v. United States Marshals Serv., 641 F. Supp. 1141, 1143
(D.D.C. 1986); FOIA Update, Summer 1985, at 6 ("FOIA Counselor:  `Preclu-
sion' Doctrines Under the FOIA"); cf. Wrenn v. Shalala, No. 94-5198, slip op. at
1-2 (D.C. Cir. Mar. 8, 1995) (affirming dismissal on requests that were subject of
plaintiff's previous litigation; reversing dismissal on "claims that were not and
could not have been litigated in that prior action").  Compare Hanner v. Stone,
No. 92-2565, slip op. at 2 (6th Cir. Aug. 6, 1993) (under
doctrine of res judicata, "a final judgment on the merits of an action precludes the
parties or their privies from relitigating issues that were or could have been raised
in a prior action") (emphasis added), with Hanner v. Stone, No. 92-1579, slip op.
at 1 (6th Cir. Dec. 8, 1992) (when appellate court had previously adjudicated
claim that is similar, but involving different issue, present claim not precluded
under doctrine of res judicata).  

      See North v. Walsh, 881 F.2d 1088, 1093-95 (D.C. Cir. 1989) (claim for188

records under FOIA not barred by prior discovery prohibition for same records in
criminal case in which FOIA claim could not have been interposed).  

      See, e.g., Graphic Communications Int'l Union, Local 554 v. Salem-189

Gravure, 843 F.2d 1490, 1493 (D.C. Cir. 1988) (non-FOIA case); Croskey v.
United States Office of Special Counsel, No. 94-2756, 1996 U.S. LEXIS 3778, at
**7-8 (D.D.C. Mar. 28, 1996) (acknowledging that "changes in `facts essential to
a judgment' will render res judicata inapplicable in a subsequent action," but
finding that even if true, plaintiff's assertions of changed facts are irrelevant to
FOIA analysis) (appeal pending); Wolfe v. Froehlke, 358 F. Supp. 1318, 1219
(D.D.C. 1973) (lawsuit not barred because national security status changed), aff'd,
510 F.2d 654 (D.C. Cir. 1974); see also FOIA Update, Summer 1985, at 6.  
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preclusion) when it is brought by a plaintiff against the same agency for the same
documents whose withholding has been previously adjudicated.   However, a187

subsequent claim for records is not precluded by res judicata when the litigation
of an earlier, non-FOIA case involving the same records did not permit raising a
FOIA claim.   In addition, res judicata is not applicable where there has been a188

change in the factual circumstances or legal principles applicable to the lawsuit.189
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      See Yamaha Corp. of America v. United States, 961 F.2d 245, 254 (D.C.190

Cir. 1992) (non-FOIA case); Church of Scientology v. United States Dep't of the
Army, 611 F.2d 738, 750-51 (9th Cir. 1980) (complete identity of plaintiff and
document at issue precludes relitigation); MCI Telecomm. Corp. v. GSA, No. 89-
0746, slip op. at 5-7 (D.D.C. Feb. 27, 1995) (same); Williams v. Executive Office
for United States Attorneys, No. 89-3071, slip op. at 3-4 (D.D.C. Mar. 19, 1991)
(same); see also FOIA Update, Summer 1985, at 6; cf. Cotton v. Heyman, 63
F.3d 1115, 1118 nn.1-2 (D.C. Cir. 1995) (doctrine of direct estoppel, which
precludes relitigating issue finally decided in "separate proceeding" within same
suit, prevented Smithsonian from challenging district court determination that it is
subject to FOIA on appeal from award of attorney fees; however, "Smithsonian is
free to relitigate the issue against another party in a separate proceeding").  But
see North, 881 F.2d at 1093-95 (issue preclusion inapplicable when exemption
issues raised in FOIA action differ from relevancy issues raised in prior action for
discovery access to same records); Ely v. FBI, No. 83-876-T-15, slip op. at 4
(M.D. Fla. July 13, 1988) (collateral estoppel not appropriate when plaintiff did
not have "full and fair opportunity to litigate" defendant's claim of privilege);
Robertson v. DOD, 402 F. Supp. 1342, 1347 (D.D.C. 1973) (private citizen's
interest in subsequent FOIA action was not protected by government in prior re-
verse FOIA suit over same documents because interests not congruent).  

      See, e.g., Minnis v. USDA, 737 F.2d 784, 786 n.1 (9th Cir. 1984). 191

      See 5 U.S.C. § 552(a)(4)(B) (1994), as amended by Electronic Freedom of192

Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997); see
also O'Harvey v. Office of Workers' Compensation Programs, No. 96-35015,
1997 U.S. App. LEXIS 1363, at **3-4 (9th Cir. Jan. 21, 1997) (vacating grant of
summary judgment for government when "the Department failed to submit an
affidavit or offer any oral testimony" to sustain its burden of proof on FOIA
issues).  

      484 F.2d 820 (D.C. Cir. 1973); see, e.g., Canning v. United States Dep't of193

Justice, 848 F. Supp. 1037, 1042 (D.D.C. 1994) ("Agencies are typically
permitted to meet [their] heavy burden by `filing affidavits describing the material
withheld and the manner in which it falls within the exemption claimed.'"

(continued...)
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Litigation also may be foreclosed by the applicability of the doctrine of
collateral estoppel (issue preclusion), which precludes relitigation of an issue
previously litigated by one party to the action.   As with the doctrine of res190

judicata, collateral estoppel is not applicable to a subsequent lawsuit if there is an
intervening material change in the law or factual predicate.   191

"Vaughn Index"

A distinguishing feature of FOIA litigation is that the defendant agency
bears the burden of sustaining its action of withholding records.   The most192

commonly used device for meeting this burden of proof is the "Vaughn Index,"
fashioned by the Court of Appeals for the District of Columbia Circuit more than
two decades ago in a case entitled Vaughn v. Rosen.193
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     (...continued)193

(quoting King v. United States Dep't of Justice, 830 F.2d 210, 217 (D.C. Cir.
1987))).   

      5 U.S.C. § 552(b) (sentence immediately following exemptions).  194

      See generally H.R. Rep. No. 93-876, at 7 (1974), reprinted in 1974195

U.S.C.C.A.N. 6267, 6292.  

      See King, 830 F.2d at 218; Vaughn, 484 F.2d at 826; Cucci v. DEA, 871 F.196

Supp. 508, 514 (D.D.C. 1994) ("An adequate Vaughn index facilitates the trial
court's duty of ruling on the applicability of certain invoked FOIA exemptions,
gives the requester as much information as possible that he may use to present his
case to the trial court and thus enables the adversary system to operate."). 

      Vaughn, 484 F.2d at 827; accord King, 830 F.2d at 217.  197

      See King, 830 F.2d at 219; Vaughn, 484 F.2d at 824-25; see also Ingle v.198

Department of Justice, 698 F.2d 259, 263-64 (6th Cir. 1983); cf. Antonelli v.
Sullivan, 732 F.2d 560, 562 (7th Cir. 1984) (no index required when small num-
ber of documents at issue and affidavit contains sufficient detail); NTEU v. Unit-
ed States Customs Serv., 602 F. Supp. 469, 473 (D.D.C. 1984) (fact that only one
exemption is involved "nullif[ies] the need to formulate the type of itemization
and correlation system required by the Court of Appeals in Vaughn"), aff'd, 802
F.2d 525 (D.C. Cir. 1986).  

      See Davin v. United States Dep't of Justice, 60 F.3d 1043, 1065 (3d Cir.199

1995); Church of Scientology Int'l v. United States Dep't of Justice, 30 F.3d 224,
230-40 (1st Cir. 1994); Wiener v. FBI, 943 F.2d 972, 979 (9th Cir. 1991);

(continued...)
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The Vaughn Index came into prominence mainly as a result of the 1974
amendments to the FOIA, especially due to the addition of the "reasonably
segregable" provision to subsection (b).   This requirement that agencies seg-194

regate and release disclosable information from that which is exempt grew out of
congressional concern in 1974 over the agencies' sweeping application of exemp-
tions up to that time.   Particularly in cases involving large numbers of195

documents, the requirement that courts conduct a de novo review of each portion
of a record at issue effectively transferred the burden from agencies to the courts
themselves.  Moreover, reliance on in camera examination had the effect of
weakening the adversarial process somewhat, as it afforded a plaintiff and his
counsel no real input on the merits of a case.   196

The Vaughn decision addressed these concerns by requiring agencies to
prepare an itemized index, correlating each withheld document (or portion) with a
specific FOIA exemption and the relevant part of the agency's nondisclosure
justification.   Such an index not only makes the trial court's job more man-197

ageable, it also enhances appellate review by ensuring that a full public record is
available upon which to base an appellate decision.   If a court finds that an198

index is not sufficiently detailed, it may remand and require a more detailed in-
dex.   However, "[a]ffidavits submitted by an agency are `accorded a pre199
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Founding Church of Scientology v. Bell, 603 F.2d 945, 949 (D.C. Cir. 1979) (also
seemingly establishing requirement that Vaughn Index be contained in no more
than one document per case).  

      Carney v. United States Dep't of Justice, 19 F.3d 807, 812 (2d Cir. 1994)200

(quoting SafeCard Servs. v. SEC, 926 F.2d 1197, 1200 (D.C. Cir. 1991)); see
Jones v. FBI, 41 F.3d 238, 242 (6th Cir. 1994); Cohen v. FBI, No. 93-1701, slip
op. at 4 (D.D.C. Oct. 11, 1994) ("minor contradictions in defendants' affidavits do
not evince intentional misrepresentation on their part").  But see Church of
Scientology, 30 F.3d at 233 (good-faith presumption applicable only "when the
agency has provided a reasonably detailed explanation for its withholdings . . .
court may not without good reason second-guess an agency's explanation, but it
also cannot discharge its de novo review obligation unless that explanation is
sufficiently specific"). 

      Jones, 41 F.3d at 242; Church of Scientology, 30 F.3d at 231; Hinton v.201

Department of Justice, 844 F.2d 126, 129 (3d Cir. 1988); see Gallant v. NLRB,
26 F.3d 168, 172-73 (D.C. Cir. 1994); Vaughn v. United States, 936 F.2d 862,
867 (6th Cir. 1991) ("A court's primary focus must be on the substance, rather
than the form, of the information supplied by the government to justify with-
holding requested information."); Keys v. United States Dep't of Justice, 830 F.2d
337, 349 (D.C. Cir. 1987).  

      Jones, 41 F.3d at 242 (Vaughn Index adequate so long as it "`enables the202

court to make a reasoned independent assessment of the claim[s] of exemption'"
(quoting Vaughn, 936 F.2d at 866-67)); Hinton, 844 F.2d at 129; Manna v.
United States Dep't of Justice, 832 F. Supp. 866, 873 (D.N.J. 1993). 

      See, e.g., Miscavige v. IRS, 2 F.3d 366, 368 (11th Cir. 1993) (separate203

document expressly designated as "Vaughn Index" unnecessary when agency
"declarations are highly detailed, focus on the individual documents, and provide
a factual base for withholding each document at issue"); Minier v. CIA, 88 F.3d
796, 804 (9th Cir. 1996) ("[W]hen a FOIA requester has sufficient information to
present a full legal argument, there is no need for a Vaughn index."); Lewis v.
IRS, 823 F.2d 375, 380 (9th Cir. 1987) (Vaughn Index held not required for

(continued...)
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sumption of good faith.'"  200

The Vaughn Index has evolved into an extremely effective tool with which
to resolve FOIA cases, developing various permutations to fit particular
circumstances.  Courts have routinely accepted the observation that "[t]here is no
set formula for a Vaughn index; . . . it is the function, not the form, which is
important."   In fact, "[a]ll that is required, and that is the least that is required,201

is that the requester and the trial judge be able to derive from the index a clear
explanation of why each document or portion of a document withheld is
putatively exempt from disclosure."   Indeed, a document specifically denom-202

inated as a "Vaughn Index" is not essential, so long as the nature of the withheld
information is adequately attested to by the agency.  203
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Exemption 7(A) withholdings); Brown v. FBI, 658 F.2d 71, 74 (2d Cir. 1981)
("Thus, when the facts in plaintiff's possession are sufficient to allow an effective
presentation of its case, an itemized and indexed justification of the specificity
contemplated by Vaughn may be unnecessary."); Judicial Watch, Inc. v. Clinton,
880 F. Supp. 1, 11 (D.D.C. 1995) (agency declaration "was adequate in this
instance to meet the agency's obligation to justify its withholding"), aff'd on other
grounds, 76 F.3d 1232 (D.C. Cir. 1996); Linneman v. FBI, No. 89-505, slip op. at
7-8 (D.D.C. July 13, 1992) ("traditional" index not required to justify withholding
solely identities of confidential sources and law enforcement personnel in
criminal investigation); NTEU, 602 F. Supp. at 469 (no index required for 44
employee-evaluation forms withheld under Exemption 2); Ferri v. United States
Dep't of Justice, 573 F. Supp. 852, 856-57 (W.D. Pa. 1983) (6000 pages of grand
jury testimony, not indexed, held sufficiently described); Air Line Pilots Ass'n v.
FAA, 552 F. Supp. 811, 815 (D.D.C. 1982) (Vaughn Index not required when
agency provided requester with equivalent information).  

      Information Acquisition Corp. v. Department of Justice, 444 F. Supp. 458,204

462 (D.D.C. 1978); see, e.g., Citizens Comm'n on Human Rights v.
FDA, 45 F.3d 1325, 1328 (9th Cir. 1995) (for responsive records consisting of
1000 volumes of 300 to 400 pages each, volume-by-volume summary held ad-
equate when Vaughn Indexes "specifically describe the documents' contents and
give specific reasons for withholding them"); Davis v. United States Dep't of
Justice, 968 F.2d 1276, 1282 n.4 (D.C. Cir. 1992) (precise matching of ex-
emptions with specific withheld items "may well be unnecessary" when all gov-
ernment's generic claims have merit); Vaughn, 936 F.2d at 868 (category-of-
document approach approved when over 1000 pages were withheld under Ex-
emptions 3, 5, 7(A), 7(C), 7(D), and 7(E)); Cucci, 871 F. Supp. at 514
("[C]ontrary to plaintiff's argument, it is not necessary for the exemptions to be
listed on the actual pages of the documents."); Agee v. CIA, 517 F. Supp. 1335,
1337-38 (D.D.C. 1981) (index listing 15 categories upheld when more specific in-
dex would compromise national security).  But see King, 830 F.2d at 224
(requiring more complete Vaughn Index to support Exemption 1 withholding of
especially old records). 

      See, e.g., Army Times Publ'g Co. v. Department of the Air Force, 998 F.2d205

1067, 1071 (D.C. Cir. 1993) (inherently erroneous for district court to approve
withholding of entire document without entering finding on segregability);
Krikorian v. Department of State, 984 F.2d 461, 467 (D.C. Cir. 1993) (same);
PHE, Inc. v. United States Dep't of Justice, 983 F.2d 248, 252 (D.C. Cir. 1993)
(remand required because of failure of either affidavit or district court to address
issue of segregability of Exemption 7(E) material); Wiener, 943 F.2d at 988 ("The
court on remand must make a specific finding that no information contained in

(continued...)
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It follows, therefore, that "[t]he degree of specificity of itemization, justifi-
cation, and correlation required in a particular case will . . . depend on the nature
of the document at issue and the particular exemption asserted."   However, in204

order to fulfill its entire intended purpose, a Vaughn Index should either expressly
specify  or at the very least, in one way or another, plainly indicate  that all205            206
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each document or substantial portion of a document withheld is segregable."); see
also Davin, 60 F.3d at 1052 (rejecting conclusory representation on segregation
when declaration failed to describe process by which segregability determinations
were made and provided no "factual recitation of why certain materials are not
reasonably segregable"); Patterson v. IRS, 56 F.3d 832, 839 (7th Cir. 1995)
("[B]ecause the [agency declaration] lumps all of the withheld information to-
gether in justifying nondisclosure, the district court could not have independently
evaluated whether exempt information alone was being withheld or deleted in
each instance."); Armstrong v. Executive Office of the President, No. 89-142, slip
op. at 24-26 (D.D.C. July 28, 1995) (agency must explain, on document-by-
document basis, rationale for nondisclosure of unclassified country headings and
other unclassified sources of information); Bay Area Lawyers Alliance for
Nuclear Arms Control v. Department of State, 818 F. Supp. 1291, 1300 (N.D.
Cal. 1992) ("boilerplate" statement that "no segregation of non-exempt, mean-
ingful information can be made for disclosure" deemed "entirely insufficient"); cf.
Cucci, 871 F. at 511 (agency not required to segregate material from terminated
investigation when so intertwined with still-pending investigations that disclosure
would cause Exemption 7(A) harm). 

      See Church of Scientology, 30 F.3d at 233 (although conclusory repre-206

sentations of nonsegregability regarded as insufficient for lengthy documents, for
brief documents "[i]t is fairly inferable from the entries for many of [them] that
there is no meaningful segregable non-exempt content"); Canning, 848 F. Supp.
at 1049 n.2 ("[T]he agency has carefully and methodically sought to respect the
principle [of segregability]" based upon the fact that "the main investigative file
consists of 59 pages of which 54 were released in redacted form.  Of the seven
cross-references, all thirteen pages were released in redacted form."); Bay Area
Lawyers Alliance for Nuclear Arms Control v. Department of State, No. C-89-
1843, slip op. at 12 (N.D. Cal. June 4, 1993) ("specific claim regarding segre-
gability" not required when "brevity of the document in question and the detail in
which the contents of the document and the reason for its withholding are de-
scribed" were sufficient to enable court to discern absence of segregable, non-
exempt material); Holland v. CIA, No. 91-1233, slip op. at 22 (D.D.C. Aug. 31,
1992) (proper segregation apparent from express statement by affiant combined
with review of documents as redacted); Dusenberry v. FBI, No. 91-665, slip op.
at 5 (D.D.C. May 5, 1992) (accepting government's representations that "[t]he
subject matter of these specific pages, as described, makes it impossible to
segregate disclosable material").  But see, e.g., Oglesby v. United States Dep't of
the Army, 79 F.3d 1172, 1181 (D.C. Cir. 1996) (rejecting district court's reliance
on fact that only "tiny percentage" of responsive documents were withheld and
Army's "evident awareness of the [segregability] requirement" as sufficient
evidence that segregability obligation was met); American Petroleum Inst. v.
EPA, 846 F. Supp. 83, 90 & n.5 (D.D.C. 1994) (more detailed explanation
required when "agency's own descriptions of the withheld documents indicate that
segregable segments may be present").
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segregable information has been disclosed.   Questions regarding segregability207
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      See FOIA Update, Summer/Fall 1993, at 11-12 ("OIP Guidance:  The207

`Reasonable Segregation' Obligation").

      See Becker v. IRS, 34 F.3d 398, 406 (7th Cir. 1994) (remand unnecessary208

as judge "did not simply rely on IRS affidavits describing the documents, but
conducted an in camera review" (citing Hopkins v. HUD, 929 F.2d 81, 85 (2d
Cir. 1991) (absence of district court's findings on segregability warrants "remand
with instructions to the district court to examine the inspector reports in
camera"))).  But see Schiller v. NLRB, 964 F.2d 1205, 1209-10 (D.C. Cir. 1992)
(notwithstanding district court's in camera review, case remanded for specific
findings on segregability when agency withheld documents in entireties and
failed to correlate exemptions with particular record segments to which ex-
emptions applied). 

      See, e.g., Jones, 41 F.3d at 242 (sample comprising two percent of total209

number of documents at issue held adequate); Meeropol v. Meese, 790 F.2d 942,
956-57 (D.C. Cir. 1986) (index of sampling of every 100th document allowed
when approximately 20,000 documents were at issue); Weisberg v. United States
Dep't of Justice, 745 F.2d 1476, 1490 (D.C. Cir. 1984) (index of sampling of
withheld documents allowed, when over 60,000 pages at issue, even though no
example of certain exemptions provided); Washington Post v. DOD, 766 F. Supp.
1, 15-16 (D.D.C. 1991) (when more than 14,000 pages of responsive material
involved, agency should produce detailed Vaughn Index for sample of files, such
sample to be determined by parties or court); Peck v. FBI, 3 Gov't Disclosure
Serv. (P-H) ¶ 82,353, at 82,916 (N.D. Ohio Nov. 25, 1981) (sample Vaughn
Index of "one of every 50 documents" employed "for the purpose of relieving de-
fendants of the burden and expense of preparing a complete index"); cf. Kronisch
v. United States, No. 83 CIV. 2458, 1995 WL 303625, at **1 & 13 n.1 (S.D.N.Y.
May 18, 1995) (sampling of 50 documents selected by plaintiff, out of universe of
approximately 30,000 pages, held appropriate basis for resolution of discovery
dispute).  But see SafeCard Servs. v. SEC, No. 84-3073, slip op. at 7-9 (D.D.C.
May 19, 1988) (burden of indexing relatively small number of requested
documents--approximately 200--insufficient to justify sampling).

      Bonner v. United States Dep't of State, 928 F.2d 1148, 1151 (D.C. Cir.210

1991) (quoting Fensterwald v. CIA, 443 F. Supp. 667, 669 (D.D.C. 1977)).  But
cf. Martinson v. Violent Drug Traffickers Project, No. 95-2161, 1996 U.S. Dist.
LEXIS 11658, at *25 (D.D.C. Aug. 7, 1996) ("This Court does not believe that

(continued...)
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also may be resolved through in camera inspection of the disputed documents by
the district court, when necessary.   208

When voluminous records are at issue, courts have sanctioned the use of
Vaughn Indexes based upon representative samplings of the withheld docu-
ments.   This special procedure "allows the court and the parties to reduce a209

voluminous FOIA exemption case to a manageable number of items" for the
Vaughn Index and, "[i]f the sample is well-chosen, a court can, with some
confidence, `extrapolate its conclusions from the representative sample to the
larger group of withheld materials.'"   Once a representative sampling of the210
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     (...continued)210

173 pages of located documents is even close to being `voluminous.'"). 

      See Bonner, 928 F.2d at 1153-54.  211

      Id. at 1154; see also Davin, 60 F.3d at 1053 (plaintiff's agreement to212

sampling does not relieve government of obligation to disclose reasonably seg-
regable, nonexempt material in all responsive documents, including those not part
of sample).  

      See, e.g., Maynard v. CIA, 986 F.2d 547, 559 n.13 (1st Cir. 1993); Keys,213

830 F.2d at 349; Canning, 848 F. Supp. at 1043; Steinberg v. United States Dep't
of Justice, 801 F. Supp. 800, 803 (D.D.C. 1992), aff'd in pertinent part &
remanded in part, 23 F.3d 548 (D.C. Cir. 1994); Albuquerque Publ'g Co. v.
United States Dep't of Justice, 726 F. Supp. 851, 859 (D.D.C. 1989); Branch v.
FBI, 658 F. Supp. 204, 206-07 (D.D.C. 1987); United States Student Ass'n v.
CIA, 620 F. Supp. 565, 568 (D.D.C. 1985); Bevis v. Department of State, 575 F.
Supp. 1253, 1255 (D.D.C. 1983).  But see Wiener, 943 F.2d at 978-79 (rejecting
coded affidavits on ground that such categorical descriptions fail to give requester
sufficient opportunity to contest withholdings).  

      Reporters Comm., 489 U.S. 749, 779-80 (1989). 214

      See National Sec. Archive v. Office of the Indep. Counsel, No. 89-2308,215

slip op. at 6-7 (D.D.C. Aug. 28, 1992) (when information was withheld by
multiple agencies under various exemptions, "alphabetical classification" found
properly employed to facilitate coordination of withholding justifications); see
also King, 830 F.2d at 225; Canning, 848 F. Supp. at 1043.
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withheld documents is agreed to, however, the agency's subsequent release of
some of those documents may destroy the representativeness of the sample and
thereby raise questions about the propriety of withholding other responsive, non-
sample, documents.   In recognition of this danger, the D.C. Circuit has held that211

an agency "must justify its initial withholdings and is not relieved of that burden
by a later turnover of sample documents," and that "the district court must de-
termine whether the released documents were properly redacted [when] initially
reviewed."212

The courts have generally accepted the use of "coded" indexes--in which
agencies break certain FOIA exemptions into several categories, explain the par-
ticular nondisclosure rationales for each category, and then correlate the
exemption and category to the particular documents at issue.   The general ac-213

ceptability of coded indexes is consistent with the Supreme Court's endorsement
of "workable rules" under which general categories of records may be uniformly
withheld under FOIA exemptions "without regard to individual circumstances."  214

Innovative formats for "coded" affidavits have been found acceptable, so long as
they enhance the ultimate goal of overall "descriptive accuracy" of the affi-
davit.   A "coded" affidavit has been held sufficient when "[e]ach deletion was215

correlated specifically and unambiguously to the corresponding exemption
[which] . . . was adequately explained by functional categories . . . [so as to]
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      Keys, 830 F.2d at 349-50 (citations omitted); see Maynard, 986 F.2d at 559216

n.13; cf. Varelli v. FBI, No. 88-1865, slip op. at 5-6 & n.4 (D.D.C. Oct. 4, 1991)
(coded index employing "eight separate codes for the national security
information withheld" deemed adequate).  

      Delaney, Migdail & Young, Chartered v. IRS, 826 F.2d 124, 128 (D.C. Cir.217

1987); see Whittle v. Moschella, 756 F. Supp. 589, 595 (D.D.C. 1991) ("For two
large redactions, the contents are not readily apparent, but since the information
there redacted was provided by confidential sources, it is entirely protected from
disclosure."); see also King, 830 F.2d at 221 ("Utilization of reproductions of the
material released to supply contextual information about material withheld is
clearly permissible, but caution should be exercised in resorting to this method of
description.").  

      See King, 830 F.2d at 221-22; cf. Canning, 848 F. Supp. at 1044-45218

(approving coded Vaughn Index for classified information and differentiating it
from that filed in King).  

      See Coleman v. FBI, No. 89-2773, slip op. at 9-12 (D.D.C. Apr. 3, 1991)219

(allowing "coded" affidavit for expurgated pages, but rejecting it as to pages
withheld in full), summary affirmance granted, No. 92-5040 (D.C. Cir. Dec. 4,
1992); see also Williams v. FBI, No. 90-2299, slip op. at 11-12 (D.D.C. Aug. 6,
1991) ("coded" affidavit found insufficiently descriptive as to documents
withheld in their entireties).  

      5 U.S.C. § 552a(b) (1994) (amended 1996, 5 U.S.C.A. § 552a (West Supp.220

1997); see, e.g., Krohn v. United States Dep't of Justice, No. 78-1536, slip op. at
2-7 (D.D.C. Mar. 19, 1984), vacated in part on other grounds (D.D.C. Nov. 29,
1984); Citizens Bureau of Investigation v. FBI, No. C78-80, slip op. at 3 (N.D.

(continued...)
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place[] each document into its historical and investigative perspective."   216

The D.C. Circuit has gone so far as to hold that the district court judge's
review of only the expurgated documents--an integral part of the "coded" affi-
davit--was sufficient in a situation in which the applicable exemption was obvi-
ous from the face of the documents.   However, this approach has been found217

inadequate when the coded categories are too "far ranging" and more detailed
subcategories could be provided.   Indeed, when numerous pages of records are218

withheld in full, a "coded" affidavit that does not specifically correlate multiple
exemption claims to particular portions of the pages withheld has been found to
be impermissibly conclusory.219

Agencies employing "coded" indexes ordinarily attach copies of the rec-
ords released in part--i.e., the "expurgated" documents--as part of their public
Vaughn submission.  But agencies seeking to justify withholding records from
first-party FOIA requesters should be mindful of the fact that the public filing of
expurgated documents about the individual requester (or even detailed de-
scriptions of them in briefs) may constitute a "disclosure" under subsection (b) of
the Privacy Act of 1974.   Unless proceeding under seal, or with the pri220
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     (...continued)220

Ohio Dec. 12, 1979); see also Laningham v. United States Navy, No. 83-3238,
slip op. at 2-3 (D.D.C. Sept. 25, 1984), summary judgment granted (D.D.C. Jan.
7, 1985), aff'd per curiam, 813 F.2d 1236 (D.C. Cir. 1987).  

      5 U.S.C. § 552a(b)(3), (11); see also, e.g., 53 Fed. Reg. 40,504, 40,505221

(1988) (routine use applicable to records in Justice Department's "Civil Division
Case File System"); 53 Fed. Reg. 1864, 1865 (1988) (routine uses applicable to
records in U.S. Attorneys' Offices' "Civil Case Files").   

      Wiener, 943 F.2d at 977 (rejecting adequacy of Vaughn Index for with-222

holdings under Exemptions 1, 3, 7(C), and 7(D) for "lack of specificity").
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or written consent of the requester, an agency should make such a disclosure only
in accordance with one of the exceptions set forth in the Privacy Act--such as the
"routine use" or the "court order" exceptions.  221

In an extreme and markedly unworkable departure from the overall trend
toward "workable rules" and more efficient and streamlined Vaughn Indexes, the
Court of Appeals for the Ninth Circuit has rejected the government's use of a
coded Vaughn Index, even when further supplemented by the district court's in
camera review of all withheld documents.   In reaching this singular conclusion,222

the Ninth Circuit placed an unprecedented emphasis upon the role of the Vaughn
Index in "afford[ing] the requester an opportunity to intelligently 
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      Id. at 979; see Church of Scientology, 30 F.3d at 228, 231; see also United223

States Dep't of Justice v. Landano, 508 U.S. 165, 180 (1993). 

      Cf. Simon v. United States Dep't of Justice, 980 F.2d 782, 784 (D.C. Cir.224

1992) (rejecting appellant's Wiener-based argument and holding that despite
inadequacy of Vaughn Index, in camera review--"although admittedly imperfect
for the reason the appellant states--is the best way to assure both that the agency
is entitled to the exemption it claims and that the confidential source is
protected").

      See Davin, 60 F.3d at 1050-51. 225

      See NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 223-24 (1978)226

(language of Exemption 7(A) "appears to contemplate that certain generic deter-
minations may be made"); Crooker v. ATF, 789 F.2d 64, 66-67 (D.C. Cir. 1986)
(distinguishing between unacceptable "blanket" exemptions and permissible
generic determinations); Pully v. IRS, 939 F. Supp. 429, 433-38 (E.D. Va. 1996)
(accepting categorization of 5,624 documents into 26 separate categories
protected under several exemptions); see also Landano, 508 U.S. at 179 ("There
may well be other generic circumstances in which an implied assurance of
confidentiality fairly can be inferred."); Reporters Comm., 489 U.S. at 776
("categorical decisions may be appropriate and individual circumstances disre-
garded when a case fits into a genus in which the balance characteristically tips in
one direction"); cf. Coleman v. FBI, No. 95-1516, 1997 U.S. Dist. LEXIS, at *11
(D.D.C. July 31, 1997) ("For an agency to break from the norm of a document-
by-document index, the agency must at least argue that a `categorical' index is
warranted."). 

      See, e.g., Robbins Tire, 417 U.S. at 218-23 (endorsing government's227

position "that a particularized, case-by-case showing is neither required nor
practical, and that witness statements in pending unfair labor practice proceedings
are exempt as a matter of law from disclosure [under Exemption 7(A)] while the
hearing is pending"); In re Department of Justice, 999 F.2d 1302, 1309 (8th Cir.
1993) (en banc); Dickerson v. Department of Justice, 992 F.2d 1426, 1428-31
(6th Cir. 1993) (approving FBI justification of Exemption 7(A) for documents

(continued...)
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advocate the release of the withheld documents."   It entirely neglected to ex-223

plain, however, how such exacting specificity could be made public without
jeopardizing disclosure of the very information being protected.   Following the224

Ninth Circuit, the Court of Appeals for the Third Circuit has, at least in one case,
similarly rejected the FBI's coded Vaughn Index, even when supplemented by
actual testimony of the declarant.225

Although an agency ordinarily must justify its withholdings on a page-by-
page or document-by-document basis, under certain circumstances courts have
approved withholdings of entire, but discrete, categories of records which en-
compass similar information.   Most commonly, courts have permitted the226

withholding of records under Exemption 7(A) on a category-by-category or
"generic" basis.   While the outermost contours of what constitutes an ac227
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     (...continued)227

pertaining to disappearance of Jimmy Hoffa on "category-by-document" basis by
supplying "a general description of the contents of the
investigatory files, categorizing the records by source or function"); Lewis, 823
F.2d at 389 ("The IRS need only make a general showing that disclosure of its
investigatory records would interfere with its enforcement proceedings."); Bevis
v. Department of State, 801 F.2d 1386, 1389 (D.C. Cir. 1986); Western Jour-
nalism Ctr. v. Office of the Indep. Counsel, 926 F. Supp. 189, 192 (D.D.C. 1996)
("The Independent Counsel's declaration certainly satisfies Exemption 7(A) and
the Independent Counsel `need not proceed on a document-by-document basis,
detailing to the court the interference that would result from the disclosure of
each of them'" (quoting Bevis, 801 F.2d at 1389)), summary affirmance granted,
No. 96-5178, 1997 WL 195516, at *1 (D.C. Cir. Mar. 11, 1997) ("[A]ppellee was
not required to describe the records retrieved in response to appellants' request, or
the harm their disclosure might cause, on a document-by-document basis, as
appellee's description of the information contained in the three categories it
devised is sufficient to permit the court to determine whether the information
retrieved is exempt from disclosure."); May v. IRS, No. 90-1123, slip op. at 5
(W.D. Mo. Dec. 9, 1991) ("Because the plaintiff's requests basically encompass
all documents relating to his pending investigation, the documents in question fit
into a genus that does not warrant a document-by-document review."); see also
Citizens Comm'n, 45 F.3d at 1328 (for responsive records consisting of 1000 vol-
umes of 300 to 400 pages each, volume-by-volume summary held adequate when
Vaughn Indexes "specifically describe the documents' contents and give specific
reasons for withholding them"); FOIA Update, Spring 1984, at 3-4. 

      Compare Curran v. Department of Justice, 813 F.2d 473, 476 (1st Cir.228

1987) (approving category entitled "other sundry items of information" because
"[a]bsent a `miscellaneous' category of this sort, the FBI would, especially in the
case of one-of-a-kind records, have to resort to just the sort of precise description
which would itself compromise the exemption"), and May, No. 90-1123, slip op.
at 6-7 (W.D. Mo. Dec. 9, 1991) (approving categories of "intra-agency
memoranda" and "work sheets"), with Bevis, 801 F.2d at 1390 ("categories iden-
tified only as `teletypes,' or `airtels,' or `letters'" held inadequate).

      See In re Department of Justice, 999 F.2d at 1309 (citing Bevis, 801 F.2d at229

1389-90); Manna v. United States Dep't of Justice, 815 F. Supp. 798, 806 (D.N.J.
1993); see also Dickerson, 992 F.2d at 1433 (enumerating categories of
information withheld); Curran, 813 F.2d at 476 (same); May, No. 90-1123, slip
op. at 6-7 (W.D. Mo. Dec. 9, 1991) (same); Docal v. Bennsinger, 543 F. Supp.
38, 44 n.12 (M.D. Pa. 1981) (enumerating categories of "interference"); cf. Cur-
ran, 813 F.2d at 476 (stating that FBI affidavit met Bevis test and therefore find-

(continued...)
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ceptable "generic" Exemption 7(A) Vaughn presentations are sometimes un-
clear,  it appears well established that if the agency has (1) defined its Exemp-228

tion 7(A) categories functionally, (2) conducted a document-by-document review
in order to assign documents to the proper category, and (3) explained how the re-
lease of each category of information would interfere with the enforcement
proceedings, the description will be found sufficient.   (See dis229
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     (...continued)229

ing it unnecessary to determine whether Bevis test is too demanding).  

      Church of Scientology v. IRS, 792 F.2d 146, 152 (D.C. Cir. 1986).230

      See Reporters Comm., 489 U.S. at 779-80 (authorizing "categorical"231

protection of information under Exemption 7(C)); Gallant, 26 F.3d at 173
(categorical withholding of names under Exemption 6 approved); Church of
Scientology, 792 F.2d at 152 (generic exemption under IRS Exemption 3 statute,
26 U.S.C. § 6103 (1994), appropriate if "affidavit sufficiently detailed to establish
that the document or group of documents in question actually falls into the
exempted category"); Antonelli v. FBI, 721 F.2d 615, 617-19 (7th Cir. 1983) (no
index required in third-party request for records when agency categorically nei-
ther confirmed nor denied existence of records on particular individuals absent
showing of public interest in disclosure); Brown, 658 F.2d at 74 (protecting
personal information under Exemption 6); Pully, 939 F. Supp. at 433-38
(accepting categorical descriptions for documents protected under Exemptions 3
(in conjunction with 21 U.S.C. § 6103(a) (1994)), 5 (attorney-client privilege),
7(A), 7(C), and 7(E) when 5624 documents arranged into 26 categories);
Helmsley v. United States Dep't of Justice, No. 90-2413, slip op. at 3-13 (D.D.C.
Sept. 24, 1992) (categorical descriptions accepted for withholdings under
Exemptions 3 (in conjunction with Rule 6(e) of Federal Rules of Criminal Pro-
cedure and 26 U.S.C. § 6103), 5, 7(A), 7(C), and 7(D)); MCI Telecomm. Corp. v.
GSA, No. 89-0746, slip op. at 5-10 (D.D.C. Mar. 25, 1992) (Exemption 5
withholdings); May, No. 90-1123, slip op. at 9 (W.D. Mo. Dec. 9, 1991) (with-
holdings protected under both Exemption 7(A) and 26 U.S.C. § 6103); NTEU v.
United States Customs Serv., 602 F. Supp. 469, 472-73 (D.D.C. 1984) (no index
required for 44 employee-evaluation forms withheld under Exemption 2); see also
Church of Scientology, 30 F.3d at 234 ("[A] categorical approach to nondisclo-
sure is permissible only when the government can establish that, in every case, a
particular type of information may be withheld regardless of the specific sur-
rounding circumstances."); FOIA Update, Spring 1989, at 6.  But see McNamera
v. United States Dep't of Justice, 949 F. Supp. 478, 483 (W.D. Tex. 1996)
(rejecting apparent categorical indices for request for criminal files on third
parties claimed exempt under Exemptions 6 and 7(C) because "there is no way
for the court to tell whether some, a portion of some, or all the documents being
withheld fall within any of the exemptions claimed"). 

      603 F.2d at 949.  232
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cussion of Vaughn Indexes under Exemption 7(A), above.)  Moreover, when "a
claimed FOIA exemption consists of a generic [exemption], dependent upon the
category of records rather than the subject matter which each individual record
contains [so that] resort to a Vaughn index is futile,"  such generic descriptions230

can also satisfy an agency's Vaughn obligation with regard to other exemptions as
well.231

It also should be noted that the "single document Vaughn index require-
ment" purportedly established in Founding Church of Scientology v. Bell,  is232

not followed as a practical matter, particularly when more than one agency is
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      See, e.g., Afshar v. Department of State, 702 F.2d 1125, 1144-45 (D.C.233

Cir. 1983) (more than one affidavit may be supplied); United States Student
Ass'n, 620 F. Supp. at 567-68 (in request for voluminous documents, agency filed
monthly indexes as documents were indexed).  

      See, e.g., Maynard, 986 F.2d at 557 ("Where, as here, the agency, for good234

reason, does not furnish publicly the kind of detail required for a satisfactory
Vaughn index, a district court may review the documents in camera."); King, 830
F.2d at 225; Williams, No. 90-2299, slip op. at 12 (D.D.C. Aug. 6, 1991);
SafeCard, No. 84-3073, slip op. at 12 n.7 (D.D.C. May 19, 1988); Struth v. FBI,
673 F. Supp. 949, 956 (E.D. Wis. 1987); see also National Wildlife Fed'n v.
United States Forest Serv., 861 F.2d 1114, 1116 (9th Cir. 1988) ("[W]here a trial
court properly reviewed contested documents in camera, an adequate factual basis
for the decision exists.").  But see Wiener, 943 F.2d at 979 ("In camera review of
the withheld documents by the [district] court is not an acceptable substitute for
an adequate Vaughn index.").  

      See, e.g., Landano, 508 U.S. at 180 ("To the extent that the Government's235

proof may compromise legitimate interests, of course, the Government still can
attempt to meet its burden with in camera affidavits."); Maricopa Audubon Soc'y
v. United States Forest Serv., 108 F.3d 1089, 1093 (9th Cir. 1997) ("Indeed we
doubt that the agency could have introduced further proof without revealing the
actual contents of the withheld materials."); Oglesby, 79 F.3d at 1176 ("The
description and explanation the agency offers should reveal as much detail as
possible as to the nature of the document without actually disclosing information
that deserves protection."); Patterson, 56 F.3d at 837 ("[W]e do not wish to force
the government to disclose so much information about the investigation or the
particular documents that an exemption loses its intended effect."); Maynard, 986
F.2d at 557 (although public declaration "lacked specifics, a more detailed
affidavit could have revealed the very intelligence sources or methods that the
CIA wished to keep secret"); Lewis, 823 F.2d at 380 ("[A] Vaughn index of the
documents here would defeat the purpose of Exemption 7(A).  It would aid [the
requester] in discovering the exact nature of the documents supporting the
government's case against him earlier than he otherwise would or should.");
Curran, 813 F.2d at 476 (agency should not be forced "to resort to just the sort of
precise description which would itself compromise the exemption"); Church of
Scientology v. United States Dep't of the Army, 611 F.2d 738, 742 (9th Cir.
1980) ("the government need not specify its objections in such detail as to
compromise the secrecy of the information"); Manna, 815 F. Supp. at 817
("[P]laintiff's request for a Vaughn index must be denied because submission of a

(continued...)
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involved in a suit.   Additionally, in certain circumstances a Vaughn affidavit233

which by itself would be inadequate to support withholding may be supplemented
by in camera review of withheld material.   (See discussion under In Camera234

Inspection, below.)

In a broad range of contexts, most courts have refused to require agencies
to file public Vaughn Indexes that are so detailed as to reveal sensitive informa-
tion the withholding of which is the very issue in the litigation.   Therefore, in235
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detailed Vaughn index may present the same risks that production of the
underlying documents presents.").  But see Wiener, 943 F.2d at 977-87.  

      See, e.g., Doyle v. FBI, 722 F.2d 554, 556 (9th Cir. 1983); Public Educ.236

Ctr., Inc. v. DOD, 905 F. Supp. 19, 22 (D.D.C. 1995); Keys v. United States
Dep't of Justice, No. 85-2588, slip op. at 3 (D.D.C. May 12, 1986), aff'd on other
grounds, 830 F.2d at 337; see also CIA v. Sims, 471 U.S. 159, 179 (1985) ("the
mere explanation of why information must be withheld can convey [harmful]
information").  

       See, e.g., Ethyl Corp. v. EPA, 25 F.3d 1241, 1250 (4th Cir. 1994) ("If the237

district court is satisfied that the EPA cannot describe documents in more detail
without breaching a properly asserted confidentiality, then the court is still left
with the mechanism provided by the statute--to conduct an in camera review of
the documents."); Wolfe v. HHS, 839 F.2d 768, 771 n.3 (D.C. Cir. 1988) (en
banc) ("Where the index itself would reveal significant aspects of the deliberative
process, this court has not hesitated to limit consideration of the Vaughn index to
in camera inspection.").  

      See, e.g., Alyeska Pipeline Serv. v. EPA, No. 86-2176, slip op. at 8 (D.D.C.238

Sept. 9, 1987) ("[R]equiring a Vaughn index in this matter will result in exactly
the kind of harm to defendant's law enforcement proceedings which it is trying to
avoid under exemption 7(A)."), aff'd on other grounds, 856 F.2d 309 (D.C. Cir.
1988); Dickerson v. Department of Justice, No. 90-60045, slip op. at 4-5 (E.D.
Mich. July 31, 1991), aff'd, 992 F.2d 1426 (6th Cir. 1993). 

      See, e.g., Landano, 508 U.S. at 180 (government can meet its burden with239

in camera affidavits in order to avoid identification of sources in Exemption 7(D)
withholdings); Church of Scientology, 30 F.3d at 240 n.23 (same); Keys, 830
F.2d at 349 (no requirement to produce Vaughn Index in "degree of detail that
would reveal precisely the information that the agency claims it is entitled to
withhold"); Doe v. United States Dep't of Justice, 790 F. Supp. 17, 21 (D.D.C.
1992) ("[A] meaningful description beyond that provided by the Vaughn code
utilized in this case would probably lead to disclosure of the identity of
sources.").

      See Armstrong v. Executive Office of the President, 97 F.3d 575, 580-81240

(D.C. Cir. 1996) (citing Lykins v. United States Dep't of Justice, 725 F.2d 1455,
1465 (D.C. Cir. 1984)); Phillippi v. CIA, 546 F.2d 1009, 1013 (D.C. Cir. 1976). 
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camera affidavits are frequently utilized in Exemption 1 cases, as is discussed
below, when a public description of responsive documents would compromise na-
tional security.   This same important principle has been applied to other FOIA236

exemptions--for example, in Exemption 5 cases,  in Exemption 7(A) cases,237    238

and in Exemption 7(D) cases --as well.  However, in all cases in which239

explanations for withholding are presented in camera, the agency is obliged to
ensure that it has first set forth on the public record an explanation that is as
complete as possible without compromising the sensitive information.240
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      See, e.g., Schaake v. IRS, No. 91-958, slip op. at 7-8 (S.D. Ill. June 3,241

1992); SafeCard, No. 84-3073, slip op. at 3-5 (D.D.C. May 19, 1988); see also
FOIA Update, Summer 1986, at 6; cf. Judicial Watch, 880 F. Supp. at 11. 

      See, e.g., Tannehill v. Department of the Air Force, No. 87-1335, slip op. at242

1 (D.D.C. Aug. 20, 1987) (standard practice is to await filing of agency's disposi-
tive motion before deciding whether additional indexes will be necessary); British
Airports Auth. v. CAB, 2 Gov't Disclosure Serv. (P-H) ¶ 81,234, at 81,654
(D.D.C. June 25, 1981) ("standard practice which has developed is for the Court
to commit the parties to a schedule for briefing summary judgment motions,"
with "defendant typically fil[ing] first and simultaneously with or in advance of
filing submit[ting] supporting affidavits and indices").  

      See, e.g., Miscavige, 2 F.3d at 369 ("The plaintiff's early attempt in243

litigation of this kind to obtain a Vaughn Index . . . is inappropriate until the
government has first had a chance to provide the court with the information
necessary to make a decision on the applicable exemptions."); Frankenberry v.
United States Dep't of Justice, No. 87-3284, slip op. at 2 (D.D.C. Feb. 23, 1988)
(motion to compel submission of Vaughn Index prior to summary judgment
motion denied as premature); Covington & Burling v. Farm Credit Admin., No.
87-2017, slip op. at 1 (D.D.C. Oct. 23, 1987) (whether case warrants Vaughn
Index is "question of fact that can only be determined" after dispositive motion is
filed); Stimac v. United States Dep't of Justice, 620 F. Supp. 212, 213 (D.D.C.
1985) (motion to compel Vaughn Index denied as premature on ground that
"filing of a dispositive motion, along with detailed affidavits, may obviate the
need for indexing the withheld documents"); see also Cohen v. FBI, 831 F. Supp.
850, 855 (S.D. Fla. 1993) (Vaughn Index not required when "Open America" stay
granted; as no documents have been processed, no exemptions have been
claimed); Government Accountability Project v. NRC, No. 87-2053, slip op. at 1
(D.D.C. Aug. 13, 1987) ("[U]ntil defendant files an answer this Court is unable to
determine precisely what will be contested and whether a Vaughn Index is ap-
propriate and proper.").  But see, e.g., Rosenfeld v. United States Dep't of Justice,
No. C-90-3576, slip op. at 18-19 (N.D. Cal. Feb. 18, 1992) (There is no "indi-
cation that the provision of material justifying claimed exemptions should be de-
layed until a dispositive motion has been filed by the government."); Providence
Journal Co. v. United States Dep't of the Army, 769 F. Supp. 67, 69 (D.R.I. 1991)
(contention that Vaughn Index must await dispositive motion found to be "insuffi-
cient and sterile" when agency "has not even indicated when it plans to file such a

(continued...)
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With regard to the timing of the creation of a Vaughn Index, it is well
settled that a requester is not entitled to a Vaughn Index during the administrative
process.   Furthermore, courts generally do not require the submission of a241

Vaughn Index prior to the time at which a dispositive motion is filed.  This
standard practice is based upon the need to maintain an orderly and efficient adju-
dicative process in FOIA cases, and upon the practical reality that some form of
affidavit, declaration, or index virtually always accompanies the defendant
agency's motion for summary judgment.   Efforts to compel the preparation of242

Vaughn Indexes prior to the filing of an agency's dispositive motion are typically
denied as premature.   243
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motion"). 

      5 U.S.C. § 552(a)(4)(B) (1994), as amended by Electronic Freedom of244

Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997); see
S. Conf. Rep. 93-1200, at 9 (1974), reprinted in 1974 U.S.C.C.A.N. 6267, 6287.  

      See, e.g., NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 224 (1978)245

(in camera review provision "is designed to be invoked when the issue before the
District Court could not be otherwise resolved"); PHE, Inc. v. United States Dep't
of Justice, 983 F.2d 248, 252-53 (D.C. Cir. 1993) (in camera review generally
disfavored, but permissible on remand arising from inadequate affidavit); Schiller
v. NLRB, 964 F.2d 1205, 1209 (D.C. Cir. 1992) (in camera review, "though per-
mitted under FOIA and sometimes necessary, is generally disfavored"); Lykins v.
United States Dep't of Justice, 725 F.2d 1455, 1463 (D.C. Cir. 1984) (in camera
examination is not substitute for government's obligation to provide detailed in-
dexes and justifications); Manna v. United States Dep't of Justice, 832 F. Supp.
866, 873 (D.N.J. 1993) (in camera review is generally disfavored); Cooley v.
Department of the Navy, No. 85-1045, slip op. at 4 (D.D.C. Dec. 30, 1985)
("Considerations other than efficiency alone must dictate whether the judge
should undertake an in camera inspection."). 

      Armstrong v. Executive Office of the President, 97 F.3d 575, 580 (D.C. Cir.246

1996) ("First, [limited in camera review] makes it less likely that sensitive
information will be disclosed.  Second, if there is an unauthorized disclosure,
having reduced the number of people with access to the information makes it
easier to pinpoint the source of the leak."). 

      See, e.g., Young v. CIA, 972 F.2d 536, 538 (4th Cir. 1992); Silets v. United247

States Dep't of Justice, 945 F.2d 227, 229-32 (7th Cir. 1991) (en banc); Vaughn v.
United States, 936 F.2d 862, 869 (6th Cir. 1991) (in camera review "neither
favored nor necessary where other evidence provides adequate detail and justifi-
cation"); Local 3, Int'l Bhd. of Elec. Workers v. NLRB, 845 F.2d 1177, 1180 (2d
Cir. 1988); Brinton v. Department of State, 636 F.2d 600, 606 (D.C. Cir. 1980);
Frydman v. Department of Justice, 852 F. Supp. 1497, 1508 (D. Kan. 1994), aff'd,
57 F.3d 1080 (10th Cir. 1995) (unpublished table decision); Canning v. United
States Dep't of Justice, 848 F. Supp. 1037, 1049 (D.D.C. 1994); Cappabianca v.
Commissioner, United States Customs Serv., 847 F. Supp. 1558, 1562 (M.D. Fla.
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In Camera Inspection

In camera examination of documents is specifically authorized in the stat-
utory language of the FOIA,  but it certainly is the exception and not the rule.  244          245

Indeed, in cases involving national security, the Court of Appeals for the District
of Columbia Circuit has cautioned that "a district court exercises a wise discretion
when it limits the number of documents it reviews in camera."   246

When an agency meets its burden by means of sufficiently detailed affida-
vits, in camera review may be deemed unnecessary and inappropriate.   It has247
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     (...continued)247

1994).  

      Quiñon v. FBI, 86 F.3d 1222, 1228 (D.C. Cir. 1996) (citing Lam Lek248

Chong v. DEA, 929 F.2d 729, 735 (D.C. Cir. 1991) (citing, in turn, Carter v.
United States Dep't of Commerce, 830 F.2d 388, 392 (D.C. Cir. 1987))); see, e.g.,
Dow Jones & Co. v. FBI, No. 85-0097, slip op. at 6-7 (D.D.C. Jan. 5, 1988) (in
camera inspection ordered following submission of agency's second inadequate
affidavit); cf. Silets, 945 F.2d at 231 (mere assertion, as opposed to actual
evidence, of bad faith on part of agency found insufficient to warrant court's in
camera review).

      See Silets, 945 F.2d at 229 (collecting cases).  249

      Jones v. FBI, 41 F.3d 238, 243 (6th Cir. 1994) (reviewing documents250

compiled as part of FBI's widely criticized COINTELPRO operations during
1960's and 1970's).

      Quiñon, 86 F.3d at 1227 (quoting Lam Lek Chong, 929 F.2d at 735251

(quoting, in turn, Carter, 830 F.2d at 392)); see, e.g., Armstrong, 97 F.3d at 579
(district court did not abuse its discretion where it undertook in camera review of
one document, but not of another (similarly characterized) document); Robbins
Tire, 437 U.S. at 224 ("[t]he in camera review provision is discretionary by its
terms"); Miscavige v. IRS, 2 F.3d 366, 368 (11th Cir. 1993) (in camera review "is
discretionary and not required, absent an abuse of discretion"); Ingle v.
Department of Justice, 698 F.2d 259, 266 (6th Cir. 1983). 

      See, e.g., In re Department of Justice, 999 F.2d 1302, 1310 (8th Cir. 1993)252

(en banc) ("If the [Vaughn Index] categories remain too general, the district court
may also examine the disputed documents in camera to make a first hand
determination.").  But see J.P. Stevens & Co. v. Perry, 710 F.2d 136, 142 (4th Cir.
1983) (district court's in camera inspection held to be error when Exemption 7(A)
Vaughn affidavit was sufficient to show "interference" category-by-category);

(continued...)
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been held that:  "in camera review may be particularly appropriate when either
the agency affidavits are insufficiently detailed to permit meaningful review of
exemption claims, or there is evidence of bad faith on the part of the agency."  248

Most appellate courts have applied the same, or a very similar, standard for
evaluating the necessity of in camera submissions.   In a unique case, the Court249

of Appeals for the Sixth Circuit has recently added that even with the submission
of adequately detailed affidavits--and in the absence of any bad faith in the agen-
cy's FOIA processing--in camera inspection should also be undertaken when there
may be "evidence of bad faith or illegality with regard to the underlying activities
which generated the documents at issue" in order to reassure the plaintiff and the
public that justice has been served.250

It has been repeatedly recognized that "[t]he decision to conduct an in
camera review is committed to the `"broad discretion of the trial court judge."'"  251

Thus, at the court's discretion, in camera examination can be ordered even if a
Vaughn Index is filed.   This may occur when the record in the case is too vague252
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Lead Indus. Ass'n v. OSHA, 610 F.2d 70, 87-88 (2d Cir. 1979) (in camera
inspection order found to be abuse of discretion); Norwood v. FAA, No. 83-2315,
slip op. at 15-16 (W.D. Tenn. Dec. 11, 1991) (proffered in camera inspection
rejected when "extensive declarations submitted . . . provide sufficient
information to enable the Court to rule on the application of the asserted FOIA
exemptions"), aff'd in part & rev'd in part on other grounds, 993 F.2d 570 (6th
Cir. 1993).  

      Quiñon, 86 F.3d at 1229 ("[W]here an agency's affidavits merely state in253

conclusory terms that documents are exempt from disclosure, an in camera
review is necessary."); King v. United States Dep't of Justice, 830 F.2d 210, 225
(D.C. Cir. 1987); see, e.g., Weissman v. CIA, 565 F.2d 692, 697-98 (D.C. Cir.
1977); Miscavige v. IRS, No. CV-91-3721, slip op. at 8-9 (C.D. Cal. Dec. 9,
1992); Dow Jones, No. 85-0097, slip op. at 6-7 (D.D.C. Jan. 5, 1988); Struth v.
FBI, 673 F. Supp. 949, 956 (E.D. Wis. 1987).  

      See Public Citizen v. United States Dep't of State, 787 F. Supp. 12, 13254

(D.D.C. 1992), aff'd, 11 F.3d 1198 (D.C. Cir. 1993). 

      See Ingle, 698 F.2d at 264 ("`In camera inspection requires effort and re-255

sources and therefore a court should not resort to it routinely on the theory that "it
can't hurt."'" (quoting Ray v. Turner, 587 F.2d 1187, 1195 (D.C. Cir. 1978)));
Manna, 832 F. Supp. at 847 (government should be permitted to submit more
detailed Vaughn explanation before court resorts to in camera review); Hoch v.
CIA, 593 F. Supp. 675, 680 (D.D.C. 1984) ("In camera proceedings are a last re-
sort . . . particularly in national security situations."), aff'd, 907 F.2d 1227 (D.C.
Cir. 1990) (unpublished table decision); Schlesinger v. CIA, 591 F. Supp. 60, 67-
68 (D.D.C. 1984) (selective in camera review undertaken in Exemption 1 case to
determine whether classification and agency justifications for withholding were
proper when public disclosure would compromise national security); see also
Meeropol v. Meese, 790 F.2d 942, 958-59 (D.C. Cir. 1986) (upholding district
court decision to sample only one percent of voluminous documents).  

      See National Wildlife Fed'n v. United States Forest Serv., 861 F.2d 1114,256

1116 (9th Cir. 1988); see also City of Va. Beach v. United States Dep't of Com-
merce, 995 F.2d 1247, 1252 n.12 (4th Cir. 1993) ("By conducting in camera re-
view, the district court established an adequate basis for its decision.").  But see
Wiener v. FBI, 943 F.2d 972, 979 (9th Cir. 1991) ("In camera review of the
withheld documents by the court is not an acceptable substitute for an adequate
Vaughn index."). 
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or the agency's claims of exemption are too sweeping.   In camera inspection253

has been ordered also in cases in which the plaintiff has alleged that the
government has waived its right to claim an exemption.   However, an agency254

should first have an opportunity to submit its public affidavit.   Nevertheless, by255

conducting in camera inspection, a district court necessarily establishes an
adequate factual basis for determining the applicability of the claimed exemp-
tions, regardless of the adequacy of an agency's affidavit.    256
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      See Young, 972 F.2d at 539 ("this rule would eviscerate the discretion257

Congress gave district courts in section 552(a)(4)(B)"); Vaughn, 936 F.2d at 868-
69; Center for Auto Safety v. EPA, 731 F.2d 16, 20 (D.C. Cir. 1984) (in camera
inspection not required under Exemption 5).

      See Quiñon, 86 F.3d at 1228; Maynard v. CIA, 986 F.2d 547, 558 (1st Cir.258

1993); Carter, 830 F.2d at 393; Currie v. IRS, 704 F.2d 523, 531 (11th Cir. 1983);
Allen v. CIA, 636 F.2d 1287, 1291-92 (D.C. Cir. 1980); Simon v. United States
Dep't of Justice, No. 89-2117, slip op. at 4 (D.D.C. Sept. 14, 1990); see also Agee
v. CIA, 517 F. Supp. 1335, 1336 (D.D.C. 1981) (selective in camera review); cf.
Young, 972 F.2d at 549 (rejecting per se rule which would require in camera
review "whenever the examination could be completed quickly"); Landfair v.
United States Dep't of the Army, No. 85-1421, slip op. at 9-10 (D.D.C. Mar. 27,
1986) (no in camera inspection necessary "irrespective of the number of
documents involved" when affidavits appear adequate).  

      See Public Citizen Health Research Group v. United States Dep't of Labor,259

591 F.2d 808, 809 (D.C. Cir. 1978); see also Weberman v. NSA, 668 F.2d 676,
678 (2d Cir. 1982) (in camera inspection of classified affidavit appropriate when
"[d]isclosure of the details . . . might result in serious consequences to the nation's
security").  

      See Mehl v. EPA, 797 F. Supp. 43, 46 (D.D.C. 1992).   260

      See, e.g., Wilson v. CIA, No. 89-3356, slip op. at 5-6 (D.D.C. Oct. 15,261

1991) (50-document sample of approximately 1000 pages withheld in whole or in
part, selected equally by parties, for in camera explanation); Wilson v. De-
partment of Justice, No. 87-2415, slip op. at 4 (D.D.C. June 13, 1991) (sample of
eight of approximately 80 withheld documents, to be selected equally by each
side, for detailed in camera description).  But cf. Lame v. United States Dep't of
Justice, 654 F.2d 917, 927 (3d Cir. 1981) (in camera sampling of criminal law
enforcement documents held insufficient).  

      See Larson v. United States Dep't of Justice, No. 85-2991, slip op. at 2262

(D.D.C. Sept. 30, 1986).  
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Although there is no per se rule requiring in camera inspection,  it has257

been found to be appropriate when only a small volume of records is involved,258

and when it is the only method by which the district court could properly review a
privacy claim under Exemption 6.   Similarly, when a discrepancy exists259

between representations in the Vaughn Index and other information that the
agency has publicly disclosed regarding the withheld records, in camera
inspection has been held to be an appropriate method by which to resolve that
inconsistency.   Additionally, an in camera description of a sample of a larger260

number of documents has been found appropriate when national security con-
cerns make detailed, public affidavits impracticable.   (For a further discussion261

of in camera review of classified materials, see Exemption 1, In Camera
Submissions, above.)  On the other hand, it has been held that in camera review is
not a procedure to be employed as a means of determining whether a requester
should be charged duplication fees.   262
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      See Armstrong, 97 F.3d at 580-81 ("[T]he use of in camera affidavits has263

generally been disfavored.").  

      See id. (holding that District Court "must both make its reasons for [relying264

on an in camera declaration] clear and make as much as possible of the in camera
submission available to the opposing party" (citing Lykins, 725 F.2d at 1465));
see also Phillippi v. CIA, 546 F.2d 1009, 1013 (D.C. Cir. 1976).

      See, e.g., Stein v. Department of Justice, 662 F.2d 1245, 1255 (7th Cir.265

1981); Agee, 517 F. Supp. at 1338; see also Arieff v. United States Dep't of the
Navy, 712 F.2d 1462, 1469-71 (D.C. Cir. 1983); North Am. Man/Boy Love Ass'n
v. FBI, 3 Gov't Disclosure Serv. (P-H) ¶ 83,094, at 83,639 (S.D.N.Y. July 9,
1982), aff'd, 718 F.2d 1086 (2d Cir. 1983) (unpublished table decision).  

      See Pollard v. FBI, 705 F.2d 1151, 1154 (9th Cir. 1983); Physicians for266

Soc. Responsibility v. United States Dep't of Justice, No. 85-0169, slip op. at 3-4
(D.D.C. Aug. 23, 1985); cf. Martin v. United States Dep't of Justice, No. 85-3091,
slip op. at 3 (3d Cir. July 2, 1986) (nonexempt portion of in camera transcript
ordered disclosed).  

      See Arieff, 712 F.2d at 1470-71 & n.2 (no participation by plaintiff's coun-267

sel permitted even when information withheld was personal privacy information);
Ellsberg v. Mitchell, 709 F.2d 51, 61 (D.C. Cir. 1983) (plaintiff's counsel not
permitted to participate in in camera review of documents arguably covered by
state secrets privilege); Pollard, 705 F.2d at 1154 (no reversible error when court
not only reviewed affidavit and documents in camera, but also received authen-
ticating testimony ex parte); Salisbury v. United States, 690 F.2d 966, 973 n.3
(D.C. Cir. 1982); Weberman, 668 F.2d at 678; Hayden v. NSA, 608 F.2d 1381,
1385-86 (D.C. Cir. 1979).  But cf. Lederle Labs. v. HHS, No. 88-249, slip op. at
2-3 (D.D.C. May 2, 1988) (restrictive protective order granted in Exemption 4
case permitting counsel for requester to review contested business information). 
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Although an agency may also employ in camera declarations to explain the
basis for its withholdings, such filings should be made only when clearly
necessary.   A district court may properly review such affidavits only after it has263

first publicly explained its rationale for so doing and ensured that the agency has
provided as complete a public explanation as possible without jeopardizing the
sensitive, exempt information.   Additionally, in limited circumstances, in264

camera, ex parte oral testimony may be permitted, particularly in cases in which
documents contain national security information, because providing a more infor-
mative public description of the documents would risk revealing the very
information that the agency states is exempt from disclosure under the FOIA.  265

When in camera testimony is taken, however, it should be transcribed and
maintained under seal.   But regardless of whether the court inspects documents266

or receives testimony, counsel for the plaintiff ordinarily is not entitled to
participate in such in camera proceedings.  267

Summary Judgment

Summary judgment is the procedural vehicle by which nearly all FOIA
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      See Cappabianca v. Commissioner, United States Customs Serv., 847 F.268

Supp. 1558, 1561 (M.D. Fla. 1994) ("once documents in issue are properly
identified, FOIA cases should be handled on motions for summary judgment"
(citing Miscavige v. IRS, 2 F.3d 366, 368 (11th Cir. 1993))); Manna v. United
States Dep't of Justice, 832 F. Supp. 866, 870 (D.N.J. 1993) ("Summary judgment
is typically used to adjudicate FOIA cases."); Struth v. FBI, 673 F. Supp. 949,
953 (E.D. Wis. 1987) ("Summary judgment is commonly used to adjudicate
FOIA cases."). 

      Fed. R. Civ. P. 56(c). 269

      Alyeska Pipeline Serv. v. EPA, 856 F.2d 309, 314 (D.C. Cir. 1988); see,270

e.g., Plazas-Martinez v. DEA, 891 F. Supp. 1, 3 (D.D.C. 1995) ("Plaintiff's
submission does create a dispute on an issue of fact; it is not a material issue,
however."); Kuffel v. United States Bureau of Prisons, 882 F. Supp. 1116, 1122
(D.D.C. 1995) (plaintiff's disagreement with application of exemptions held to not
constitute a dispute as to material facts precluding summary judgment "because
he does not put forth any facts to prove that they were wrongfully applied");
Patterson v. IRS, No. 90-1941, slip op. at 3 (S.D. Ind. Nov. 3, 1992) ("[T]he
disputed fact must be outcome determinative."), aff'd in part, rev'd & remanded in
part on other grounds, 56 F.3d 841 (7th Cir. 1995); Pacific Sky Supply, Inc. v.
Department of the Air Force, No. 86-2044, slip op. at 3-4 (D.D.C. Sept. 29,
1987); Windels, Marx, Davies & Ives v. Department of Commerce, 576 F. Supp.
405, 409-11 (D.D.C. 1983).  

      See Barvick v. Cisneros, 941 F. Supp. 1015, 1019-20 (D. Kan. 1996) ("This271

court is persuaded that an agency's failure to respond within [the statutory time
limits] does not automatically entitle a FOIA requester to summary judgment."). 

      Alyeska Pipeline, 856 F.2d at 314 (footnote omitted); see also Duckworth272

v. Department of Navy, No. 91-15921, slip op. at 2 (9th Cir. Sept. 10, 1992)
("`Conclusory allegations unsupported by factual data will not create a triable
issue of fact.'" (quoting Marks v. United States, 578 F.2d 261, 263 (9th Cir.
1978))); Western Journalism Ctr. v. Office of the Indep. Counsel, 926 F. Supp.
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cases are resolved.   Motions for summary judgment are governed by Rule 56 of268

the Federal Rules of Civil Procedure, which provides, in part, that the "judgment
sought shall be rendered forthwith if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact."   As long as there are no269

material facts at issue and no facts "susceptible to divergent inferences bearing
upon an issue critical to disposition of the case," summary judgment is
appropriate.   Of course, an agency's failure to respond to a FOIA request in a270

timely manner does not, by itself, justify an award of summary judgment to the
requester.271

The Court of Appeals for the District of Columbia Circuit has held that "a
motion for summary judgment adequately underpinned is not defeated simply by
bare opinion or an unaided claim that a factual controversy persists."   In272
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189, 191 (D.D.C. 1996) ("Any factual assertions contained in affidavits and other
evidence in support of the moving party's motion for summary judgment shall be
accepted as true unless the facts are controverted by the non-moving party
through affidavits or other documentary evidence."), summary affirmance
granted, No. 96-5178, 1997 WL 195516, at *1 (D.C. Cir. Mar. 11, 1997); Gale v.
FBI, 141 F.R.D. 94, 96 (N.D. Ill. 1992) (plaintiff's "own self-serving statements
[alone] are insufficient to create a genuine issue of material fact barring summary
judgment"); Lawyers Alliance for Nuclear Arms Control v. Department of
Energy, No. 88-CV-7635, slip op. at 3-5 (E.D. Pa. Dec. 17, 1991) (plaintiff's
reliance on "inadmissible hearsay" statements insufficient to preclude summary
judgment when rebutted by government's "highly persuasive" sworn statements). 
But see Washington Post Co. v. HHS, 865 F.2d 320, 325-26 (D.C. Cir. 1989)
(summary judgment found to be inappropriate, in Exemption 4 case, when
affidavits conflicted on "critical factual issue" of whether government's
information-gathering ability would be impaired by disclosure); Washington Post
Co. v. United States Dep't of State, 840 F.2d 26, 29 (D.C. Cir. 1988) (summary
judgment found to be inappropriate "when litigants quarrel over key factual
premises"), vacated on petition for reh'g en banc, 898 F.2d 793 (D.C. Cir. 1989).  

      Lombardo v. United States Dep't of Justice, No. 87-2652, slip op. at 2273

(D.D.C. June 22, 1988); see In re Wade, 969 F.2d 241, 249 n.11 (7th Cir. 1992)
("speculation would not defeat the summary judgment motion"); Trenerry v. IRS,
No. 90-C-444, slip op. at 3 (N.D. Okla. Jan. 7, 1992) ("plaintiff must do more
than vituperatively hypothesize"), aff'd in pertinent part, rev'd in part & remanded
in part sub nom. Trenerry v. Department of the Treasury, 986 F.2d 1430 (10th
Cir. 1993) (unpublished table decision). 

      Master v. FBI, 926 F. Supp. 193, 197-98 (D.D.C. 1996), summary274

affirmance granted, No. 96-5325, 1997 WL 369460, at *1 (D.C. Cir. June 2,
1997). 

      See Knight v. FDA, No. 95-4097, 1997 WL 109971, at *1 (D. Kan. Feb.275

11, 1997); Nuzzo v. FBI, No. 95-cv-1708, 1996 U.S. Dist. LEXIS 15594, at **8-9
(D.D.C. Oct. 8, 1996); Butler v. Department of the Air Force, 888 F. Supp. 174,
178-79 (D.D.C. 1995), aff'd per curiam, No. 96-5111 (D.C. Cir. May 6, 1997);
Augarten v. United States Dep't of Treasury, No. 93-2293, 1994 U.S. Dist. LEXIS
7320, at *1 & n.1 (D.D.C. May 22, 1995); Ferreira v. DEA, 874 F. Supp. 15, 17
(D.D.C. 1995); Hill v. Blevins, No. 3:CV-92-0859, slip op. at 5-6 (M.D. Pa. Apr.
12, 1993), aff'd, 19 F.3d 643 (3d Cir. 1994) (unpublished table decision); see also
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addition, "summary judgment need not be denied automatically in the face of
non-substantive factual disputes, such as those that are . . . `metaphysical' in
nature."   Nor will summary judgment necessarily be precluded by discrepancies273

in the agency's page counts, particularly when the agency has processed a
voluminous number of pages, so long as the agency has supplied a "well-detailed
and clear" explanation for the differences.   Moreover, even a pro se plaintiff274

will be found to have conceded the government's factual assertions if he fails to
contest them, once it is clear that he understands his responsibility to do so.   275
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Hart v. FBI, No. 94 C 6010, slip op. at 4 (N.D. Ill. Apr. 6, 1995) ("plaintiff has
not asserted any facts which convince this Court that the FBI has any records
which relate to him or has failed to conduct an adequate search"), aff'd, 1996 U.S.
App. LEXIS 17684, at **8-9 (7th Cir. July 16, 1996); cf. Ruotolo v. IRS, 28 F.3d
6, 8-9 (2d Cir. 1994) (although plaintiffs were generally aware of summary
judgment rules, district court should have specifically notified them of conse-
quences of not complying with litigation deadlines before dismissing case).

      5 U.S.C. § 552(a)(4)(B) (1994), as amended by Electronic Freedom of276

Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997); see,
e.g., United States Dep't of Justice v. Reporters Comm. for Freedom of the Press,
489 U.S. 749, 755 (1989); Coastal States Gas Corp. v. Department of Energy, 617
F.2d 854, 868 (D.C. Cir. 1980); Epps v. United States Dep't of Justice, 801 F.
Supp. 787, 789 (D.D.C. 1992).

      See, e.g., O'Harvey v. Office of Workers' Compensation Programs, No. 96-277

33015, 1997 WL 31589, at *1 (9th Cir. Jan. 21, 1997) (where district court relied
on agency's denial letter "[w]ithout an affidavit or oral testimony, [it] lacked a
factual basis to make its decision"). 

      See King v. United States Dep't of Justice, 830 F.2d 210, 217 (D.C. Cir.278

1987); Vaughn v. Rosen, 484 F.2d 820, 826-28 (D.C. Cir. 1973). 

      28 U.S.C. § 1746 (1994); see Summers v. United States Dep't of Justice,279

999 F.2d 570, 572-73 (D.C. Cir. 1993). 

      Miller v. United States Dep't of State, 779 F.2d 1378, 1382 (8th Cir. 1985).  280

      See, e.g., Hayden v. NSA, 608 F.2d 1381, 1387 (D.C. Cir. 1979); Barvick,281
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In a FOIA case, the agency has the burden of justifying nondisclosure,276

and it must sustain its burden through the submission of detailed affidavits277

which identify the documents at issue and explain why they fall under the claim-
ed exemptions.   (A federal statute specifically permits unsworn declarations278

(i.e., without notarizations) to be utilized in all cases in which affidavits otherwise
would be required. )  The widespread use of Vaughn Indexes, of course, means279

that affidavits, in the form of Vaughn Indexes, will nearly always be submitted in
FOIA lawsuits, notwithstanding Rule 56's language making affidavits optional in
general.

As one court has put it, "[s]ummary judgment is available to the defendant
in a FOIA case when the agency proves that it has fully discharged its obligations
under the FOIA, after the underlying facts and the inferences to be drawn from
them are construed in the light most favorable to the FOIA requester."  280

Summary judgment may be granted solely on the basis of agency affidavits if
they are clear, specific, and reasonably detailed, if they describe the withheld
information in a factual and nonconclusory manner, and if there is no con-
tradictory evidence on the record or evidence of agency bad faith.   If all of281
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914 F. Supp. at 1018; Hemenway v. Hughes, 601 F. Supp. 1002, 1004 (D.D.C.
1985) (in FOIA cases, summary judgment does not hinge on existence of genuine
issue of material fact, but rather on basis of agency affidavits if they are rea-
sonably specific, demonstrate logical use of exemptions, and are not controverted
by evidence in record or by bad faith) (applying standard
developed in national security context to Exemption 6); see also In re Wade, 969
F.2d at 246 ("Without evidence of bad faith, the veracity of the government's
submissions regarding reasons for withholding the documents should not be ques-
tioned."); cf. Kamman v. IRS, 56 F.3d 46, 49 (9th Cir. 1995) (finding agency
failed to satisfy burden of proof and awarding summary judgment to plaintiff
when agency affidavits "are nothing more than `conclusory and generalized
allegations'"); Demma v. United States Dep't of Justice, No. 93 C 7296, 1995 WL
360731, at *3 (N.D. Ill. June 15, 1995) (summary judgment denied when
affidavits addressed only one subject of plaintiff's multiple-subject request),
appeal voluntarily dismissed, No. 96-1231 (7th Cir. June 12, 1996). 

      See, e.g., Gardels v. CIA, 689 F.2d 1100, 1104 (D.C. Cir. 1982); Taylor v.282

Department of the Army, 684 F.2d 99, 106-07 (D.C. Cir. 1982); Judicial Watch,
Inc. v. Clinton, 880 F. Supp. 1, 10 (D.D.C. 1995), aff'd on other grounds, 76 F.3d
1232 (D.C. Cir. 1996). 

      Greenberg v. FDA, 803 F.2d 1213, 1217-18 (D.C. Cir. 1986) (plaintiff283

"introduced evidence that placed material issues of fact in dispute"); see also
Washington Post, 865 F.2d at 325-26 ("competing experts' affidavits as to the
effect of disclosure" held to constitute "genuinely controverted factual issue"
under Exemption 4); Public Citizen Health Research Group v. FDA, 953 F. Supp.
400, 403 (D.D.C. 1996) (same); MCI Telecomm. Corp. v. GSA, No. 89-746, slip
op. at 15-16 (D.D.C. Mar. 25, 1992) ("fact-intensive question" under Exemption 4
as to whether disclosure will cause submitter competitive harm precludes
summary judgment).  

      Clarkson v. IRS, No. 8:88-3036, slip op. at 8 (D.S.C. May 10, 1990); see284

also Spurlock v. FBI, 69 F.3d 1010, 1013 (9th Cir. 1995) (noting district court
"bench trial" on issue of propriety of exemption claims); Public Citizen, 953 F.
Supp. at 403 (in face of conflicting affidavits, denying summary judgment and
ordering bench trial on issue of whether disclosure would cause substantial
competitive harm to submitter).  
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these requisites are met, such affidavits are usually accorded substantial weight
by the courts.282

However, in a controversial two-to-one panel opinion, the D.C. Circuit
indicated that, at least in the Exemption 4 context, it would give great weight to
the rebuttal evidence of the requester and therefore require particular specificity
in the affidavit of a company that submitted information to the FDA that both the
agency and the company argued was protectible pursuant to Exemption 4.   In283

the event of a trial on a contested issue of fact, it will be decided by a judge alone
because a FOIA requester is "not entitled to a jury trial."  284
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      See Gardels, 689 F.2d at 1106 (there is "necessarily a region for forecasts in285

which informed judgment as to potential harm should be respected");
Halperin v. CIA, 629 F.2d 144, 149 (D.C. Cir. 1980) ("courts must take into ac-
count . . . that any affidavit of threatened harm to national security will always be
speculative"); Hoch v. CIA, 593 F. Supp. 675, 683-84 (D.D.C. 1984), aff'd, 807
F.2d 1227 (D.C. Cir. 1990) (unpublished table decision); see also Moore v. FBI,
No. 83-1541, slip op. at 2 (D.D.C. Aug. 30, 1984) ("particular incident"
sufficiently identified given national security nature of documents), aff'd, 762
F.2d 138 (D.C. Cir. 1985) (unpublished table decision). 

      Struth, 673 F. Supp. at 954; see, e.g., Goldberg v. United States Dep't of286

State, 818 F.2d 71, 78-79 (D.C. Cir. 1987) (Exemption 1); Spannaus v. United
States Dep't of Justice, 813 F.2d 1285, 1289 (4th Cir. 1987) (Exemption 7(A));
Curran v. Department of Justice, 813 F.2d 473, 477 (1st Cir. 1987) (Exemption
7(A)); Gardels, 689 F.2d at 1106 n.5 (Exemptions 1 and 3); Windels, 576 F.
Supp. at 410-11 (Exemptions 2 and 7(E)); see also Lindsey v. NSC, No. 84-3897,
slip op. at 3 (D.D.C. July 12, 1985) (plaintiff cannot defeat summary judgment by
saying that he will raise genuine issue "at a time of his own choosing").  

      Alamo Aircraft Supply, Inc. v. Weinberger, No. 85-1291, slip op. at 3287

(D.D.C. Feb. 21, 1986).  

      See, e.g., Spannaus, 813 F.2d at 1289 (declarant's attestation "to his288

personal knowledge of the procedures used in handling [the] request and his
familiarity with the documents in question" held sufficient); Cucci v. DEA, 871
F. Supp. 508, 513 (D.D.C. 1994) (declarant "had the requisite personal knowl-
edge based on her examination of the records and her discussion with a repre-
sentative of the [state police]" to attest that information was provided with
express understanding of confidentiality); Coleman v. FBI, No. 89-2773, slip op.
at 8-9 (D.D.C. Dec. 10, 1991) ("The law does not require the affiant preparing a
Vaughn Index to be personally familiar with more than the procedures used in
processing the particular request."), summary affirmance granted, No. 92-5040
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In certain circumstances, opinions or conclusions may be asserted in
agency affidavits, especially in cases in which disclosure would compromise
national security.   On the other hand, "[c]ourts have consistently held that a285

requester's opinion disputing the risk created by disclosure is not sufficient to pre-
clude summary judgment for the agency when the agency possessing the relevant
expertise has provided sufficiently detailed affidavits."286

  
Rule 56(e) of the Federal Rules of Civil Procedure provides that the affida-

vit must be based upon the personal knowledge of the affiant, must demonstrate
the affiant's competency to testify as to matters stated, and must set forth only
facts which would be admissible in evidence.  "Gratuitous recitations of the
affiant's own interpretation of the law," however, are inappropriate.   287

In FOIA cases, the affidavit (or declaration) of an agency official who is
knowledgeable about the way in which information is processed satisfies the per-
sonal knowledge requirement.   Similarly, in instances in which an agen288
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(D.C. Cir. Dec. 4, 1992); United States Student Ass'n v. CIA, 620 F. Supp. 565,
567-68 (D.D.C. 1985); Laborers' Int'l Union v. United States Dep't of Justice, 578
F. Supp. 52, 55-56 (D.D.C. 1983) (affiant competent when observations based on
review of investigative report and upon general familiarity with the nature of
investigations similar to that documented in requested report), aff'd, 772 F.2d 919
(D.C. Cir. 1984); Founding Church of Scientology v. Levi, 579 F. Supp. 1060,
1064 (D.D.C. 1982); Ramo v. Department of the Navy, 487 F. Supp. 127, 130
(N.D. Cal. 1979), aff'd, 692 F.2d 765 (9th Cir. 1982) (unpublished table decision). 

      See, e.g., Carney v. United States Dep't of Justice, 19 F.3d 807, 814 (2d289

Cir. 1994), aff'g in pertinent part, rev'g & remanding in part, No. 92-CV-6204,
slip op. at 12 (W.D.N.Y. Apr. 27, 1993) ("There is no basis in either the statute or
the relevant caselaw to require that an agency effectively establish by a series of
sworn affidavits a `chain of custody' over its search process.  The format of the
proof submitted by defendant--declarations of supervisory employees, signed
under penalty of perjury--is sufficient for purposes of both the statute and
Fed.R.Civ.P. 56."); Maynard v. CIA, 986 F.2d 547, 560 (1st Cir. 1993) ("[A]n
agency need not submit an affidavit from the employee who actually conducted
the search.  Instead, an agency may rely on an affidavit of an agency employee
responsible for supervising the search."); SafeCard Servs. v. SEC, 926 F.2d 1197,
1202 (D.C. Cir. 1991) (employee "in charge of coordinating the [agency's] search
and recovery efforts [is] most appropriate person to provide a comprehensive
affidavit"); Meeropol v. Meese, 790 F.2d 942, 951 (D.C. Cir. 1986)
(supervisor/affiant properly relied on information provided by agency personnel
who actually performed search); Spannaus v. United States Dep't of Justice, No.
85-1015, slip op. at 7 (D. Mass. July 13, 1992) (when third party claimed to have
knowledge of additional documents, affidavit of agency employee who contacted
that party found sufficient); Pennsylvania Dep't of Pub. Welfare v. HHS, No. 84-
690, slip op. at 3-4 (M.D. Pa. Nov. 10, 1985) (affidavits of supervisory officials
who directed search held adequate); cf. Mehl v. EPA, 797 F. Supp. 43, 46
(D.D.C. 1992) (while agency employee with "firsthand knowledge" of relevant
files was appropriate person to supervise search undertaken by contractor,
affidavit must specifically describe search).

      See Holland v. CIA, No. 91-1233, slip op. at 15-16 (D.D.C. Aug. 31, 1992);290

McTigue v. United States Dep't of Justice, No. 84-3583, slip op. at 8-9 (D.D.C.
Dec. 3, 1985), aff'd, 808 F.2d 137 (D.C. Cir. 1987).  

      See Kamman, 56 F.3d at 49 (rejecting affidavit which revealed that signer291
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cy's search is questioned, an affidavit of an agency employee responsible for
coordinating the search efforts is sufficient to fulfill the personal knowledge
requirement.   Likewise, in justifying the withholding of classified information289

under Exemption 1, the affiant is required only to possess document-classification
authority for the records in question, not personal knowledge of the particular
substantive area that is the subject of the request.   However, affiants must290

establish that they are personally familiar with all of the withheld records,  and291
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"did not even review the actual documents at issue" and which attested only "that
the documents are in a file that is marked with the name of a taxpayer other than
[plaintiff]"); Sellar v. FBI, No. 84-1611, slip op. at 3 (D.D.C. July 22, 1988).  

      See Timken Co. v. United States Customs Serv., 3 Gov't Disclosure Serv.292

(P-H) ¶ 83,234, at 83,975 n.9 (D.D.C. June 24, 1983) (affiant merely sampled
documents that staff had reviewed for him).  

      See Katzman v. Freeh, 926 F. Supp. 316, 319 (E.D.N.Y. 1996) ("discovery293

in a FOIA action is extremely limited"); Center for Nat'l Sec. Studies v. Office of
Indep. Counsel, No. 91-1691, slip op. at 3 (D.D.C. Mar. 2, 1993) ("In the context
of FOIA cases, discovery is generally inappropriate."); Williams v. FBI, No. 90-
2299, slip op. at 8 (D.D.C. Aug. 6, 1991) ("[d]iscovery in FOIA cases is
extremely limited"); see also In re Shackelford, No. 93-25, slip op. at 1 (D.D.C.
Feb. 19. 1993) ("plaintiff's effort to depose two former FBI agents, now retired,
concerning the purpose and conduct of the investigation of John Lennon over 20
years ago, is beyond the scope of allowable discovery in a [FOIA] action").

      See Ruotolo v. Department of Justice, 53 F.3d 4, 11 (2d Cir. 1995) (dis-294

covery on scope of burden that search would entail should have been granted);
Weisberg v. United States Dep't of Justice, 627 F.2d 365, 371 (D.C. Cir. 1980)
(discovery appropriate to inquire into adequacy of document search); Exxon
Corp. v. FTC, 384 F. Supp. 755, 760 (D.D.C. 1974) (discovery limited to ad-
equacy of search for identifiable records).  

      See Katzman, 926 F. Supp. at 319-20; Church of Scientology v. IRS, 137295

F.R.D. 201, 202 (D. Mass. 1991); Murphy v. FBI, 490 F. Supp. 1134, 1136
(D.D.C. 1980); see also Carney v. United States Dep't of Justice, 19 F.3d 807,
812 (2d Cir. 1994) ("In order to justify discovery once the agency has satisfied its
burden, the plaintiff must make a showing of bad faith on the part of the agency
sufficient to impugn the agency's affidavits or declarations, or provide some
tangible evidence that an exemption claimed by the agency should not apply or
summary judgment is otherwise inappropriate.") (citations omitted); Washington
Post Co. v. United States Dep't of Justice, No. 84-3581, slip op. at 1-2 (D.D.C.
Aug. 2, 1990) (permitting discovery, in Exemption 7(B) case, on issue of whether
it is more probable than not that disclosure would seriously interfere with fairness
of pending or "truly imminent" trial or adjudication); Silverberg v. HHS, No. 89-
2743, slip op. at 2-3 (D.D.C. June 26, 1990) (permitting discovery, in Exemption
4 case, of responses by private drug-testing laboratories to agency's inquiry

(continued...)
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should not be selected merely because they occupy a particular position in the
agency.   292

Discovery

Discovery is greatly restricted in FOIA actions.   It is generally limited to293

the scope of an agency's search,  its indexing and classification procedures, and294

similar factual matters.   Discovery may also be appropriate when the plaintiff295
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concerning whether their "performance test results" are customarily released to
public); ABC v. USIA, 599 F. Supp. 765, 768-70 (D.D.C. 1984) (agency head
ordered to submit to deposition on issue of whether transcripts of tape-recorded
telephone calls constitute "personal records" or "agency records"); cf. United
States v. Owens, 54 F.3d 271, 277 (6th Cir. 1995) (allowing discovery on issue of
ownership of joint state/federal
task force records in action by United States to enjoin state court disclosure order
under state public records law).  But see Local 3, Int'l Bhd. of Elec. Workers v.
NLRB, 845 F.2d 1177, 1179 (2d Cir. 1988) (discovery may be permitted to
determine whether complete disclosure was made and whether exemptions
properly applied).  

      See, e.g., Armstrong v. Bush, 139 F.R.D. 547, 553 (D.D.C. 1991)296

(discovery permitted to test government's claim that request for electronically
stored records "would place an unreasonable burden on the agency"); Van Strum
v. EPA, 680 F. Supp. 349, 350-51 (D. Or. 1987) (discovery appropriate where
documents received by anonymous source raise "valid concerns" of affiant's
credibility and good faith of search); cf. Jones v. FBI, 41 F.3d 238, 249 (6th Cir.
1994) (discovery unwarranted when court convinced that agency "has acted in
good faith and has properly withheld responsive material"; fact that agency
destroyed documents prior to receipt of FOIA request does not evidence lack of
"good faith"). 

      Code v. FBI, No. 94-1892, 1997 WL 150070, at *8 (D.D.C. Mar. 26, 1997)297

(citing Strang v. United States Arms Control & Disarmament Agency, 864 F.2d
859, 861 (D.C. Cir. 1989)); accord Fed. R. Civ. P. 56(f). 

      See North Carolina Network for Animals, Inc. v. USDA, No. 90-1443, slip298

op. at 12 (4th Cir. Feb. 5, 1991) ("The district court should exercise its discretion
to limit discovery in this as in all FOIA cases, and may enter summary judgment
on the basis of agency affidavits when they are sufficient to resolve issues . . . .");
see, e.g., Becker v. IRS, 34 F.3d 398, 406 (7th Cir. 1994); Maynard v. CIA, 986
F.2d 547, 567 (1st Cir. 1993); Gillin v. IRS, 980 F.2d 819, 823 (1st Cir. 1992)
(per curiam); Nolan v. United States Dep't of Justice, 973 F.2d 843, 849 (10th
Cir. 1992); Meeropol v. Meese, 790 F.2d 942, 960-61 (D.C. Cir. 1986); Goland v.
CIA, 607 F.2d 339, 352 (D.C. Cir. 1978); see also Anderson v. HHS, 80 F.3d
1500, 1507 (10th Cir. 1996) (district court did not abuse its discretion in denying
plaintiff discovery on attorney fees issue). 
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can raise sufficient question as to the agency's good faith in processing or in its
search.   Even so, however, it is the plaintiff's obligation to adequately explain296

"why, at that point in time, it cannot present by affidavit facts needed to defeat
the [agency's] motion."   Moreover, in all cases, determinations of whether297

discovery should be permitted--and, if so, the type and extent of such discovery--
are vested in the sound discretion of the district court.   298

Such factual issues can properly arise, if at all, only after the government
moves for summary judgment and submits its supporting affidavits and memo-
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      See, e.g., Miscavige v. IRS, 2 F.3d 366, 369 (11th Cir. 1993) ("The299

plaintiff's early attempt in litigation of this kind . . . to take discovery depositions
is inappropriate until the government has first had a chance to provide the court
with the information necessary to make a decision on the applicable ex-
emptions."); Farese v. United States Dep't of Justice, No. 86-5528, slip op. at 6
(D.C. Cir. Aug. 12, 1987) (affirming denial of discovery filed prior to affidavits
because discovery "sought to short-circuit the agencies' review of the voluminous
amount of documentation requested"); Simmons v. United States Dep't of Justice,
796 F.2d 709, 711-12 (4th Cir. 1986); Military Audit Project v. Casey, 656 F.2d
724, 750 (D.C. Cir. 1981); Church of Scientology, 137 F.R.D. at 202; Stone v.
FBI, No. 87-1346, slip op. at 2 (D.D.C. Jan. 19, 1988); Ferri v. Department of
Justice, No. 86-1279, slip op. at 2 (D.D.C. Oct. 3, 1986); Citizens for Envtl.
Quality, Inc. v. USDA, No. 83-3763, slip op. at 2 (D.D.C. May 24, 1984),
summary judgment granted, 602 F. Supp. 534 (D.D.C. 1984); Murphy, 490 F.
Supp. at 1137; Diamond v. FBI, 487 F. Supp. 774, 777-78 (S.D.N.Y. 1979), aff'd
on other grounds, 707 F.2d 75 (2d Cir. 1983). 

      See Founding Church of Scientology v. United States Marshals Serv., 516300

F. Supp. 151, 156 (D.D.C. 1980).  But see Center for Nat'l Sec. Studies v. INS,
No. 87-2068, slip op. at 2 (D.D.C. July 27, 1988) (permitting discovery on issue
of due diligence even prior to filing of government's affidavits); Shurberg Broad.
v. FCC, 617 F. Supp. 825, 832 (D.D.C. 1985) (permitting discovery after
receiving Vaughn affidavit and determining that there was genuine issue as to
thoroughness of agency's search); Exxon Corp. v. FTC, 384 F. Supp. 755, 758-60
(D.D.C. 1974) (permitting discovery by interrogatories when affidavits raised
questions regarding adequacy of search, but denying further discovery after
answers to interrogatories, together with entire record in case, resolved such
questions), remanded, 527 F.2d 1386 (D.C. Cir. 1976) (unpublished table
decision).  

      McTigue v. United States Dep't of Justice, No. 84-3583, slip op. at 8301

(D.D.C. Dec. 3, 1985), aff'd, 808 F.2d 137 (D.C. Cir. 1987) (unpublished table
decision).  

      Petrus v. Brown, 833 F.2d 581, 583 (5th Cir. 1987) (granting stay of302

discovery pending determination of proper party defendant).  
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randum of law.   For example, one court entered a protective order barring299

discovery until the defendant had an opportunity to submit a second Vaughn
affidavit, even after the court had found that the agency's affidavit was insuffi-
cient to establish the adequacy of the agency's search.   At least one court has300

afforded a higher standard for Exemption 1 cases, stating the "[i]t would be inap-
propriate to open this up to inadvertent statements by . . . a  deponent in a national
security area."   In any event, the "trial court has broad discretion . . . to stay301

discovery until preliminary questions that may dispose of the case are determin-
ed."   302

A FOIA plaintiff should not in any case be permitted to extend his discov-
ery efforts into the agency's thought processes for claiming particular exemp-
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      See Ajluni v. FBI, 947 F. Supp. 599, 608 (N.D.N.Y. 1996); Pearson v.303

ATF, No. 85-3079, slip op. at 1-2 (D.D.C. Sept. 22, 1986); Murphy, 490 F. Supp.
at 1136 (citing United States v. Morgan, 313 U.S. 409, 422 (1941)).  

      See, e.g., Local 3, 845 F.2d at 1179 (plaintiff not entitled to discovery304

which would be tantamount to disclosure of contents of exempt documents); Pol-
lard v. FBI, 705 F.2d 1151, 1154 (9th Cir. 1983) (discovery denied when directed
to substance of withheld documents at issue); Katzman, 926 F. Supp. at 319
(same); Curcio v. FBI, No. 89-941, slip op. at 3-4 (D.D.C. Mar. 6, 1990) (same);
Moore v. FBI, No. 83-1541, slip op. at 6 (D.D.C. Mar. 9, 1984) (court denied
discovery requests which "would have to go to the substance of the classified
materials" at issue, noting that "[t]his is precisely the case when the court can and
should exercise its discretion to deny that discovery"), aff'd, 762 F.2d 138 (D.C.
Cir. 1985) (unpublished table decision); Laborers' Int'l Union v. United States
Dep't of Justice, 578 F. Supp. 52, 56 (D.D.C. 1983) (objections to interrogatories
sustained when answers would "serve to confirm or deny the authenticity of the
document held by plaintiff"), aff'd, 772 F.2d 919 (D.C. Cir. 1984); cf. Indiana
Coal Council v. Hodel, 118 F.R.D. 264, 265-66 (D.D.C. 1988) (discovery of legal
research system barred as request for law, not factual information).  But see
Public Citizen v. EPA, No. 86-0316, slip op. at 7 (D.D.C. Oct. 16, 1986) ("While
plaintiff has no right to material about deliberative processes, it at the least has a
right . . . to know if the material it seeks justifies a deliberative process
privilege.").  

      Lederle Labs. v. HHS, No. 88-249, slip op. at 2-3 (D.D.C. May 2, 1988). 305

      See Cecola v. FBI, No. 94 C 4866, 1995 U.S. Dist. Ct. LEXIS 4011, at **8-306

9 (N.D. Ill. Mar. 31, 1995) (not allowing deposition concerning factual basis for
assertion of Exemption 7(A), as "there is concern that the subject of the
investigation not be alerted to the government's investigative strategy"); Williams
v. FBI, No. 90-2299, slip op. at 7-8 (D.D.C. Aug. 6, 1991); Donohue v. United
States Dep't of Justice, No. 84-3451, slip op. at 4 (D.D.C. May 16, 1986); see also
Frydman v. Department of Justice, No. 78-4257, slip op. at 3-4 (D. Kan. Jan. 3,
1990) (discovery concerning electronic surveillance investigative practices
denied).  

      Tannehill v. Department of the Air Force, No. 87-1335, slip op. at 4307
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tions.   Moreover, discovery should not be permitted when a plaintiff seeks303

thereby to obtain the contents of withheld documents, the issue that lies at the
very heart of a FOIA case.   Nevertheless, in one Exemption 4 case the court304

permitted the plaintiff's counsel to review an in camera submission, subject to the
terms of a restrictive protective order.   305

Discovery also should not be permitted when the plaintiff is plainly using
the FOIA lawsuit as a means of questioning investigatory action taken by the
agency or the underlying reasons for undertaking such investigations.   Courts306

will refuse to "allow [a] plaintiff to use this limited discovery opportunity as a
fishing expedition [for] investigating matters related to separate lawsuits."   307
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(D.D.C. Nov. 12, 1987) (discovery limited to determination of FOIA issues, not
to underlying personnel decision); see also Immanuel v. Secretary of Treasury,
No. CIV A. HAR 94-884, 1995 WL 464141, at *1 (D. Md. Apr. 4, 1995)
(rejecting discovery which would constitute "a fishing expedition into all the
possible funds held by the Department of Treasury which may fall within the
terms of [plaintiff's] broad FOIA request.  Such an expedition is certainly not
going to come at the government's expense when it is evident that [plaintiff] seeks
this information only for his own commercial use."), aff'd on other grounds, No.
95-1953, 1996 WL 157732 (4th Cir. Apr. 5, 1996); Morrison v. United States
Dep't of Justice, No. 87-3394, slip op. at 4 (D.D.C. Apr. 29, 1988) (denying
depositions and refusing to "sanction a fishing expedition" when plaintiff argued
newspaper article evidenced waiver of Exemption 5, but article actually "raise[d]
precisely the opposite inference").  

      See Goland v. CIA, 607 F.2d 339, 352 (D.C. Cir. 1978), vacated in part &308

reh'g denied, 607 F.2d 367 (D.C. Cir. 1979); see also Becker, 34 F.3d at 406
(district court did not err by granting summary judgment to government without
addressing plaintiff's motion for discovery; judge "must have been satisfied that
discovery was unnecessary when she concluded that the IRS's search was
reasonable and ruled in favor of the IRS on summary judgment"); Stone, No. 87-
1346, slip op. at 2 (D.D.C. Jan. 19, 1988).  

      See SafeCard Servs. v. SEC, 926 F.2d 1197, 1200-02 (D.C. Cir. 1991)309

(affirming decision to deny discovery as to adequacy of search on ground that
agency's affidavits were sufficiently detailed); Military Audit Project, 656 F.2d at
751 (affirming trial court's refusal to permit discovery when plaintiffs had failed
to raise "substantial questions concerning the substantive content of the
[defendants'] affidavits"); Hunt v. United States Marine Corps, 935 F. Supp. 46,
50 (D.D.C. 1996) (discovery denied when "defendants have met their burden of
showing that they made a good faith effort to conduct a search for the requested
records, using methods reasonably expected to produce the desired information");
Master v. FBI, 926 F. Supp. 193, 195-97 (D.D.C. 1996) (discovery denied when
defendant's affidavit demonstrates it conducted an adequate search and released
all nonexempt responsive material), summary affirmance granted, No. 96-5325,
1997 WL 369460, at *1 (D.C. Cir. June 2, 1997); Spannaus v. United States Dep't
of Justice, No. 85-1015, slip op. at 7 (D. Mass. July 13, 1992) (discovery denied
when "[p]laintiff has not offered any evidence to rebut the presumption of good
faith that is accorded to [defendant's affidavit detailing its search]"); Freeman v.
United States Dep't of Justice, No. 90-2754, slip op. at 3 n.3 (D.D.C. July 12,
1991) (plaintiff's "conjecture and unsupported allegation" that agency has
"motive" to prevent release of responsive records held insufficient basis for dis-
covery concerning adequacy of search); see also Gardels v. CIA, 689 F.2d 1100,
1106 & n.5 (D.C. Cir. 1982); Murphy, 490 F. Supp. at 1136-37.
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Discovery should be denied altogether if the court is satisfied from the
agency's affidavits that no factual dispute remains,  and when the affidavits are308

"relatively detailed" and submitted in good faith.   Consequently, discovery309

should routinely be denied when the plaintiff's "efforts are made with [nothing]
more than a `bare hope of falling upon something that might impugn the
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      Center for Nat'l Sec. Studies, No. 91-1691, slip op. at 5 (D.D.C. Mar. 2,310

1993) (quoting Founding Church of Scientology v. NSA, 610 F.2d 824, 836-37
n.101 (D.C. Cir. 1979)); see Military Audit Project, 656 F.2d at 751-52.

      Ajluni v. FBI, 947 F. Supp. 599, 608 (N.D.N.Y. 1996) (quoting Katzman,311

926 F. Supp. at 320); see Mehl v. EPA, 797 F. Supp. 43, 46 (D.D.C. 1992) (in
camera review, rather than discovery, employed to resolve inconsistency between
representations in Vaughn Index and agency's prior public statements); Laborers'
Int'l, 772 F.2d at 921.  

      See In re Engram, No. 91-1722, slip op. at 6-7 (4th Cir. June 2, 1992) (per312

curiam) (discovery regarding how plaintiff obtained defendant's document
permitted as relevant to issue of waiver under Exemption 5); Weisberg v. United
States Dep't of Justice, 749 F.2d 864, 868 (D.C. Cir. 1984).  

      See Kurz-Kasch, Inc. v. DOD, 113 F.R.D. 147, 148 (S.D. Ohio 1986). 313

      5 U.S.C. § 552(a)(4)(B) (1994), as amended by Electronic Freedom of314

Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997).  

      See, e.g., Young v. CIA, 972 F.2d 536, 538-39 (4th Cir. 1992); Frito-Lay v.315

EEOC, 964 F. Supp. 236, 239 (W.D. Ky. 1997) ("an agency's failure to raise an
exemption at any level of the administrative process does not constitute a waiver
of that defense"); Gula v. Meese, 699 F. Supp. 956, 959 n.2 (D.D.C. 1988);
Farmworkers Legal Servs. v. United States Dep't of Labor, 639 F. Supp. 1368,
1370-71 (E.D.N.C. 1986); Illinois Inst. for Continuing Legal Educ. v. United
States Dep't of Labor, 545 F. Supp. 1229, 1236 (N.D. Ill. 1982); Dubin v. Depart-
ment of the Treasury, 555 F. Supp. 408, 412 (N.D. Ga. 1981), aff'd, 697 F.2d
1093 (11th Cir. 1983) (unpublished table decision); see also Conoco Inc. v.
United States Dep't of Justice, 521 F. Supp. 1301, 1306 (D. Del. 1981) (agency is
not barred from asserting work-product claim under Exemption 5 merely because
it had not acceded to plaintiff's demand for Vaughn Index at administrative level),
aff'd in part, rev'd in part & remanded, 687 F.2d 724 (3d Cir. 1982).  But cf.
AT&T Info. Sys. v. GSA, 810 F.2d 1233, 1236 (D.C. Cir. 1987) (in reverse FOIA
context--when standard of review is "arbitrary [and] capricious" standard based

(continued...)
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affidavits'" submitted by the defendant agency.   In any event, "`curtailment of310

discovery' is particularly appropriate where the court makes an in camera inspec-
tion."311

Finally, it should be noted that in appropriate cases, the government can
conduct discovery against the requester,  but there is no jurisdiction under the312

FOIA to permit either party to take discovery against a private citizen.313

Waiver of Exemptions in Litigation

As noted above, the FOIA directs district courts to review agency actions
de novo.   Thus, an agency is not barred from invoking a particular exemption in314

litigation merely because that exemption was not cited in responding to the
request at the administrative level.   315
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upon "whole" administrative record--agency may not initially offer at litigation
stage its reasons for refusal to withhold material); Gilday v. United States Dep't of
Justice, No. 85-292, slip op. at 5 (D.D.C. July 22, 1985) (agency rationale
asserted in litigation over denial of fee waiver cannot correct shortcomings of
administrative record). 

      See, e.g., Frito-Lay, 964 F. Supp. at 239 ("According to the Sixth Circuit,316

there is no waiver of an affirmative defense not pleaded in the responsive
pleading, as long as the opposing party has had sufficient notice of, and an
opportunity to rebut the defense."); Johnson v. Federal Bureau of Prisons, No. 90-
H-645-E, slip op. at 4-5 (N.D. Ala. Nov. 1, 1990); Farmworkers Legal Servs., 639
F. Supp. at 1371; Berry v. Department of Justice, 612 F. Supp. 45, 47 (D. Ariz.
1985); see also American Fed'n of Gov't Employees v. United States Dep't of
Commerce, 907 F.2d 203, 206-07 (D.C. Cir. 1990).  But see Ray v. United States
Dep't of Justice, 908 F.2d 1549, 1557 (11th Cir. 1990) (going so far as to suggest
that all exemptions must be raised by defendant agency "`in a responsive
pleading'" (quoting Chilivis v. SEC, 673 F.2d 1205, 1208 (11th Cir. 1982))), rev'd
on other grounds sub nom. United States Dep't of State v. Ray, 502 U.S. 164
(1991); Maccaferri Gabions, Inc. v. United States Dep't of Justice, No. 95-2576,
slip op. at 4-6 (D. Md. Mar. 26, 1996) (holding that government's withholding
pursuant to FOIA exemption constitutes affirmative defense which must be set
forth in answer, but finding that government's reference to exemption in its
answer and requester's knowledge of basis for withholding cured any pleading
defect), appeal voluntarily dismissed, No. 96-1513 (4th Cir. Sept. 19, 1996). 

      Senate of P.R. v. United States Dep't of Justice, 823 F.2d 574, 580 (D.C.317

Cir. 1987) (quoting Holy Spirit Ass'n v. CIA, 636 F.2d 838, 846 (D.C. Cir. 1980),
vacated in part as moot, 455 U.S. 997 (1982)).  But cf. Steinberg v. United States
Dep't of Justice, No. 93-2409, slip op. at 10 (D.D.C. July 14, 1997) (offering
agency option of either further justifying withholding documents in full under
Exemption 7(C) or invoking another exemption, such as Exemption 7(D)). 

      See, e.g., Rosenfeld v. United States Dep't of Justice, 57 F.3d 803, 811 (9th318

Cir. 1995) (new exemption claims waived when raised for first time after district
court ruled against government on its motion for summary judgment), petition for
cert. dismissed, 116 S. Ct. 833 (1996); Ray, 908 F.2d at 1551 (same); Miller v.
Sessions, No. 77-C-3331, slip op. at 2 (N.D. Ill. May 2, 1988) ("misunderstand-
ing" on part of government counsel of court's order to submit additional affidavits

(continued...)

- 516 -

Failure to raise an exemption in a timely fashion in litigation at the district
court level, however, may result in a waiver.  Although an agency should not be
required to plead its exemptions in its answer,  it has been held that "`agencies316

[may] not make new exemption claims to a district court after the judge has ruled
in the other party's favor,' nor may they `wait until appeal to raise additional
claims of exemption or additional rationales for the same claim.'"   Thus, an317

agency's failure to preserve its exemption claims can lead to serious waiver
consequences as FOIA litigation progresses, not only during the initial district
court proceedings,  but also at the appellate lev318
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held insufficient to overcome waiver; motion for reconsideration denied); Nishnic
v. United States Dep't of Justice, No. 86-2802, slip op. at 2-3 (D.D.C. Oct. 20,
1987) (defendant's motion for reconsideration to present additional affidavits,
exemptions, and evidence under seal denied as defendant had "ample oppor-
tunity" to present all FOIA defenses at earlier stage of litigation); Powell v. Un-
ited States Dep't of Justice, No. C-82-326, slip op. at 4 (N.D. Cal. June 14, 1985)
(government may not raise Exemption 7(D) for documents declassified during
pendency of case when only Exemption 1 raised at outset).

      See, e.g., Jordan v. United States Dep't of Justice, 591 F.2d 753, 779-80319

(D.C. Cir. 1978) (en banc) (refusing to consider government's Exemption 7 claim
first raised in a "supplemental memorandum" filed one month prior to appellate
oral argument).  

      See, e.g., Fendler v. Parole Comm'n, 774 F.2d 975, 978 (9th Cir. 1985)320

(government barred from raising Exemption 5 on remand to protect presentence
report because it was raised for first time on appeal); Ryan v. Department of Jus-
tice, 617 F.2d 781, 792 & n.38a (D.C. Cir. 1980) (government barred from invok-
ing Exemption 6 on remand because it was raised for first time on appeal); see
also Benavides v. United States Bureau of Prisons, 995 F.2d 269, 273 (D.C. Cir.
1993) ("[T]he government is not entitled to raise defenses to requests for
information seriatim until it finds a theory that the court will accept, but must
bring all its defenses at once before the district court.") (Privacy Act access case). 
Compare Washington Post Co. v. HHS, 795 F.2d 205, 208-09 (D.C. Cir. 1986)
("privilege" prong of Exemption 4 may not be raised for first time on remand--
even though "confidential" prong was previously raised--absent sufficient extenu-
ating circumstances), and Washington Post Co. v. HHS, 865 F.2d 320, 327 (D.C.
Cir. 1989) (agency prohibited from raising new aspect of previously raised prong
of Exemption 4), with Lame v. United States Dep't of Justice, 767 F.2d 66, 71 n.7
(3d Cir. 1985) (new exemptions may be raised on remand, as compared to raising
new exemptions on appeal). 

      (1994).  321

      591 F.2d at 780; see Schanen v. United States Dep't of Justice, 798 F.2d322

348, 349-50 (9th Cir. 1986) (although government's Rule 60(b) motion, based on
procedural errors, was properly denied, government may withhold identities of

(continued...)
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el,  and even following a remand.319     320

The effect of these holdings is somewhat mitigated by the Court of Appeals
for the District of Columbia Circuit's observation in Jordan v. United States
Department of Justice that if the government "through pure mistake" failed to
assert the proper exemption in district court and the information involved was of a
very sensitive nature and was "highly likely" to be protected by an exemption,
then the appellate court would have discretion under 28 U.S.C. § 2106  to321

remand the case for such further proceedings "as may be just under the
circumstances."322



LITIGATION CONSIDERATIONS

     (...continued)322

informers and DEA agents due to possibility of imminent harm to those indi-
viduals; government subject to attorney fees, however); see also Oklahoma Publ'g
Co. v. HUD, No. 87-1935-P, slip op. at 4 (W.D. Okla. June 17, 1988) (because
Exemption 6 found applicable to material originally ordered disclosed, court held
exemption not waived--to protect subject--but imposed sanctions on defendant
and counsel); Washington Post Co. v. DOD, No. 84-2402, slip op. at 5 (D.D.C.
Apr. 11, 1988) (permitting agency to raise new Exemption 1 claim for records
previously found not protected by Exemption 5, when disclosure "could
compromise the nation's foreign relations or national security" (citing Jordan, 591
F.2d at 780)); see also Ryan, 617 F.2d at 792 (following Jordan, rejects exemp-
tion not raised at district court level; no "extraordinary circumstances" warrant
relief under 28 U.S.C. § 2106).    

      See, e.g., Chilivis v. SEC, 673 F.2d 1205, 1208 (11th Cir. 1982) (govern-323

ment not barred from invoking other exemptions after reliance on Exemption
7(A) rendered untenable by conclusion of underlying law enforcement proceed-
ing); Donovan v. FBI, 625 F. Supp. 808, 809 (S.D.N.Y. 1986) (same); see also
Senate of P.R., 823 F.2d at 581 (making no "broad pronouncement" on whether
conclusion of law enforcement proceedings used to justify Exemption 7(A) claim
will always be sufficient factual change, court found, based upon showing of
good faith by agency, that trial judge did not abuse discretion in allowing agency
to advance other exemptions); Curcio v. FBI, No. 89-0941, slip op. at 4-5 (D.D.C.
Mar. 24, 1995) (in determining whether FBI can assert new exemptions in
litigation based on termination of Exemption 7(A), court considers:  "(1) whether
the FBI has made a clear showing of what the changed circumstances are and
how they justify permitting the agency to raise new claims of exemption, and (2)
whether the FBI has now proffered a legitimate reason why it did not previously
argue all applicable exemptions"); see also Church of Scientology v. IRS, 816 F.
Supp. 1138, 1157 (W.D. Tex. 1993) ("If the investigation is open . . . at the time
of the request, the documents are exempt.  Furthermore, the agency is not
required to monitor the investigation and release the documents once the inves-
tigation is closed and there is no reasonable possibility of future proceedings."
(citing Bonner v. United States Dep't of State, 928 F.2d 1148, 1152 (D.C. Cir.
1991))).  But cf. Washington Post, 795 F.2d at 208 (fact that court recommended
in previous decision, in dicta, that HHS raise new argument could not be consid-
ered "extraordinary circumstance" that would justify actually raising argument on
remand).  

      Jordan, 591 F.2d at 780; see also Cotner v. United States Parole Comm'n,324

747 F.2d 1016, 1018-19 (5th Cir. 1984) (new exemptions may be asserted when
remand due to "fundamental" change in government's position "not calculated to
gain any tactical advantage in this particular case"); Carson v. United States Dep't

(continued...)
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Sometimes, changes in factual circumstances may dictate revisions of an
agency's exemption position--for example, when an agency's Exemption 7(A)
withholding is rendered moot by intervening factual developments.   Similarly,323

an agency should be able to belatedly assert new defenses if there is "an interim
development in applicable legal doctrine."   324
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of Justice, 631 F.2d 1008, 1015 n.29 (D.C. Cir. 1980) (declining to preclude
consideration of particular FOIA exemptions on remand when, in holding that
presentence report was agency record of Parole Commission for purposes of
FOIA, court was "embark[ing] upon previously uncharted territory").  But see
Lykins v. Rose, 608 F. Supp. 693, 695 (D.D.C. 1984) ("interim developments"
justification for new exemptions does not include losses in instant case or
rejection of alternative defense).  

      See Coastal States Gas Corp. v. Department of Energy, 644 F.2d 969, 982325

(3d Cir. 1981) (abuse of discretion to refuse to consider revised index and instead
award "partial judgment" to plaintiff, even though corrected index was submitted
one day before oral argument on plaintiff's "partial judgment" motion); cf.
Wilkinson v. FBI, No. 80-1048, slip op. at 3 (C.D. Cal. June 17, 1987) (after
providing government 30 days to further justify exemptions, and after reviewing
those subsequent declarations, court found same faults with new declarations as
with original ones and ordered in camera review).  But see Carroll v. IRS, No. 82-
3524, slip op. at 28 (D.D.C. Jan. 31, 1986) (holding affidavits insufficient and
affording agencies no further opportunities to reassert their claims; "[a]fter years
of litigation, the suit must be resolved").  

      See Coastal States, 644 F.2d at 981 (suggesting that agencies might be326

restricted to one index); see also ABC v. USIA, 599 F. Supp. 765, 768 (D.D.C.
1984) (flatly denying government's request to first litigate "agency record" issue
and to raise other exemptions only if threshold defense fails).  

      See, e.g., McCutchen v. HHS, 30 F.3d 183, 186-87 (D.C. Cir. 1994)327

(refusing to consider correctness of agency's interpretation of FOIA request when
raised for first time on appeal); Curran v. Department of Justice, 813 F.2d 473,
477 (1st Cir. 1987) (in camera inspection of records not considered when raised
for first time on appeal); Wightman v. ATF, 755 F.2d 979, 983 (1st Cir. 1985)
(appointment of counsel not considered when raised for first time on appeal);
Bush v. Webster, No. 85-4262, slip op. at 2-3 (5th Cir. Feb. 10, 1986) (gov-
ernment's lack of expeditious handling of case raised for first time on appeal);
Kimberlin v. United States Dep't of the Treasury, 774 F.2d 204, 207 (7th Cir.
1985) (issue of deletions taken pursuant to FOIA exemptions raised for first time
on appeal).  But see Carter v. United States Dep't of Commerce, 830 F.2d 388,
390 n.8 (D.C. Cir. 1987) (appellate court sua sponte considered new theories of
public interest in its Exemption 6 balancing not raised by plaintiff at district
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In the district court, exemption claims should, of course, be substantiated
by adequate Vaughn submissions.  (See discussion under Litigation Considera-
tions, "Vaughn Index," above.)  Failure to submit an adequate Vaughn affidavit,
however, should not result in a waiver of exemptions and justify the granting of
summary judgment against an agency.   The most prudent practice for agency325

defendants, though, is to ensure that their initial Vaughn affidavits contain de-
tailed justifications of every exemption planned to be asserted on the basis of all
known facts.   By the same token, courts have held that they will not consider326

issues raised for the first time on appeal by FOIA plaintiffs.   327
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court); Farese v. United States Dep't of Justice, No. 86-5528, slip op. at 9-10
(D.C. Cir. Aug. 12, 1987) (plaintiff not estopped from challenging use of specific
exemptions at appellate stage when he merely argued at trial court level that
agency had failed to meet its burden of establishing documents exempt).  

- 520 -

Attorney Fees and Litigation Costs

The FOIA is one of more than 100 different federal statutes which contains
a "fee-shifting" provision permitting the trial court to award reasonable attorney
fees and litigation costs if the plaintiff has "substantially prevailed" in
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      5 U.S.C. § 552(a)(4)(E) (1994), as amended by Electronic Freedom of328

Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997). 

      See, e.g., Tax Analysts v. United States Dep't of Justice, 965 F.2d 1092,329

1093 (D.C. Cir. 1992); Church of Scientology v. United States Postal Serv., 700
F.2d 486, 489 (9th Cir. 1983).  

      See, e.g., Anderson v. HHS, 80 F.3d 1500, 1504 (10th Cir. 1996) ("As-330

sessment of attorney's fees in an FOIA case is discretionary with the district
court."); Detroit Free Press, Inc. v. Department of Justice, 73 F.3d 93, 98 (6th Cir.
1996) ("We review the court's determination [to grant fees] for an abuse of
discretion."); Young v. Director, CIA, No. 92-2561, slip op. at 4 (4th Cir. Aug.
10, 1993); Maynard v. CIA, 986 F.2d 547, 567 (1st Cir. 1993); Tax Analysts, 965
F.2d at 1094 ("sifting of [fee] criteria over the facts of a case is a matter of district
court discretion"); Weisberg v. United States Dep't of Justice, 745 F.2d 1476,
1495 (D.C. Cir. 1984); Church of Scientology, 700 F.2d at 489.  

      See Northwest Coalition for Alternatives to Pesticides v. Browner, 965 F.331

Supp. 69, 65 (D.D.C. 1997); Newport Aeronautical Sales v. Department of the
Navy, No. 84-120, slip op. at 8 (D.D.C. Apr. 17, 1985); Associated Gen.
Contractors v. EPA, 488 F. Supp. 861, 864 (D. Nev. 1980); cf. Kennedy v.
Andrus, 459 F. Supp. 240, 244 (D.D.C. 1978) (no fees for services rendered at
administrative level under Privacy Act of 1974), aff'd, 612 F.2d 586 (D.C. Cir.
1980) (unpublished table decision).  But see Mahler v. IRS, No. 79-3238, slip op.
at 1 (D.D.C. Mar. 28, 1980) (one-page order granting pro se plaintiff's unopposed
motion for attorney fees for work done at administrative level). 

      See Newport Aeronautical Sales, No. 84-120, slip op. at 8 (D.D.C. Apr. 17,332

1985); see also Nichols v. Pierce, 740 F.2d 1249, 1252-54 (D.C. Cir. 1984) (no
fees awarded where plaintiff was successful in APA rulemaking action in which
FOIA had not been primarily relied upon).  

      See, e.g., Carter v. VA, 780 F.2d 1479, 1481 (9th Cir. 1986); DeBold v.333

Stimson, 735 F.2d 1037, 1041-43 (7th Cir. 1984); Wolfel v. United States,
711 F.2d 66, 68 (6th Cir. 1983); Clarkson v. IRS, 678 F.2d 1368, 1371 (11th Cir.
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litigation.   This provision, added as part of the 1974 FOIA amendments, re-328

quires courts to engage in a two-step substantive inquiry:  (1) Is the plaintiff
eligible for an award of fees and/or costs?  (2) If so, is the plaintiff entitled to
it?   The award of fees is discretionary with the court, once the threshold of329

eligibility has been crossed.   330

As a preliminary matter, it should be noted that 5 U.S.C. § 552(a)(4)(E)
provides for the assessment of fees and costs reasonably incurred in litigating a
case under the FOIA.  Accordingly, under existing law, fees and other costs may
not be awarded for services rendered at the administrative level.   Similarly, fees331

are not recoverable for services rendered in related rulemaking proceedings.   332

The vast majority of courts have held that 5 U.S.C. § 552(a)(4)(E) does not
authorize the award of fees to a pro se nonattorney.   Previously, only the Court333
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1982); Cunningham v. FBI, 664 F.2d 383, 384-88 (3d Cir. 1981); Barrett v.
Bureau of Customs, 651 F.2d 1087, 1089 (5th Cir. 1981); Crooker v. United
States Dep't of Justice, 632 F.2d 916, 920-21 (1st Cir. 1980); Burke v.
Department of Justice, 432 F. Supp. 251, 253 (D. Kan. 1976), aff'd, 559 F.2d
1182 (10th Cir. 1977); cf. Crooker v. EPA, 763 F.2d 16, 17 (1st Cir. 1985) (pro se
FOIA plaintiff may not collect fees under Equal Access to Justice Act).  

      See Cox v. United States Dep't of Justice, 601 F.2d 1, 5-6 (D.C. Cir. 1979);334

Holly v. Acree, 72 F.R.D. 115, 116 (D.D.C. 1976), aff'd sub nom. Holly v.
Chasen, 569 F.2d 160 (D.C. Cir. 1977) (unpublished table decision). 

      499 U.S. 432, 438 (1991) (holding that 42 U.S.C. § 1988 (1994), a fee-335

shifting statute similar to FOIA, does not authorize payment of fees to pro se
attorney litigants).

      993 F.2d 257, 259 (D.C. Cir. 1993). 336

      Id. 337

      Id.; see also Sellers v. Bureau of Prisons, No. 93-5090, slip op. at 1 (D.C.338

Cir. July 27, 1993) (applying principle of Kay and Benavides to deny fees to
prevailing pro se plaintiff in Privacy Act litigation).  

      993 F.2d at 260.  339

      Crooker v. United States Dep't of the Treasury, 634 F.2d 48, 49 (2d Cir.340

1980).   
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of Appeals for the District of Columbia Circuit had unqualifiedly approved the
award of fees to pro se nonattorney litigants.   Following the Supreme Court's334

decision in Kay v. Ehrler,  however, the D.C. Circuit concluded in Benavides v.335

Bureau of Prisons,  that it was "constrained" to reverse its position.  It observed336

that "absent congressional intent to the contrary, the Supreme Court believes that
the word `attorney,' when used in the context of a fee-shifting statute, does not
encompass a layperson proceeding on his own behalf."   In rejecting the337

plaintiff's contention that the "the fee provision in FOIA is designed principally to
deter government noncompliance,"  the D.C. Circuit declared:  "To the extent338

that the fee-shifting provision in FOIA helps deter violations of the law, that
result is only a serendipitous by-product of encouraging aggrieved individuals to
obtain an attorney."   339

In the wake of Kay and Benavides, the scant residual authority approving
attorney fees awards to a pro se plaintiff may be regarded as tenuous at best.  An
earlier decision of the Court of Appeals for the Second Circuit implicitly held
open the possibility of an award of attorney fees to a pro se litigant, although
affirming the district court's denial of fees in that particular case.   In a340

subsequent decision, however, the Second Circuit appeared to retreat from even
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      Kuzma v. United States Postal Serv., 725 F.2d 16, 17 (2d Cir. 1984)341

(emphasizing that Crooker was limited decision in which court had merely "held
out the possibility that a pro se litigant might be entitled to some fee award if he
could show that he had foregone an opportunity to earn `regular income for a day
or more in order to prepare and pursue a pro se suit'" (quoting Crooker, 634 F.2d
at 49)). 

      993 F.2d at 260.  But cf. Burka v. HHS, No. 92-2636, slip op. at 3 (D.D.C.342

Mar. 21, 1997) ("Although the Court in Benavides expressly reserved the issue of
whether a pro se attorney would be treated differently, it is implicit from the
analysis that no distinction can be made between pro se attorneys and other pro se
plaintiffs for the purposes of recovering attorney's fees under FOIA.") (appeal
pending).

      499 U.S. at 437-38.   343

      See, e.g., Aronson v. HUD, 866 F.2d 1, 4-6 (1st Cir. 1989) (denying fee344

awards for pro se attorney); Rotondo v. FBI, No. 88-3035, slip. op. at 2 (6th Cir.
Aug. 24, 1988) (same); Falcone v. IRS, 714 F.2d 646, 647-48 (6th Cir. 1983)
(same); see also Burka, No. 92-2636, slip op. at 3 (D.D.C. Mar. 21, 1997)
("[C]onsidering the Supreme Court's direct holding in Kay that pro se attorneys
are ineligible to recover attorney's fees under [42 U.S.C.] section 1988, it appears
that an identical holding should apply with equal force here.").  But see Cazalas
v. United States Dep't of Justice, 709 F.2d 1051, 1055-57 (5th Cir. 1983) (grant-
ing fee awards for pro se attorney); Cuneo v. Rumsfeld, 553 F.2d 1360, 1366
(D.C. Cir. 1977) (same). 

      714 F.2d at 647-48. 345

      499 U.S. at 434-38 & n.4; see Benavides, 993 F.2d at 260 ("In discussing346

Falcone, the Supreme Court in Kay says absolutely nothing to suggest that . . .
considerations affecting the disposition of fee claims under FOIA and section
1988 should be viewed differently."); Ray v. United States Dep't of Justice, 856
F. Supp. 1576, 1581 (S.D. Fla. 1994) (same), aff'd, 87 F.3d 1250, 1251-52 (11th
Cir. 1996); see also Burka, No. 92-2636, slip op. at 3 (D.D.C. Mar. 21, 1997)
("The decision in Falcone is persuasive."). 
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this equivocal position.  341

Although in its decision in Benavides the D.C. Circuit specifically refused
to comment on the availability of fees to pro se plaintiffs who are attorneys,  it342

should be noted that in Kay v. Ehrler, the Supreme Court specifically ruled that
even a pro se attorney is ineligible for a fee award under 42 U.S.C. § 1988,343

implicitly endorsing a line of cases that had reached the same conclusion under
the FOIA.   It is significant that in Kay v. Ehrler, the Supreme Court employed344

reasoning virtually identical to that of Falcone v. IRS,  a FOIA decision upon345

which the district court in Kay v. Ehrler had relied in originally denying pro se
attorney fees.   Under the circumstances, it is reasonable to conclude that the346

Supreme Court's rationale in Kay v. Ehrler would preclude an award of fees to
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      499 U.S. at 438 (observing that "awards of counsel fees to pro se litigants--347

even if limited to those who are members of the bar--would create a disincentive
to employ counsel" and that "policy of furthering the successful prosecution of
meritorious claims is better served by a rule that creates an incentive to retain
counsel in every such case").  

      City of Burlington v. Dague, 505 U.S. 557, 562 (1992) ("[O]ur case law348

construing what is a `reasonable' fee applies uniformly to all [similar fee stat-
utes].").  

      See Ray, 87 F.3d at 1251 ("The fee shifting provisions of section 1988 and349

FOIA are substantially similar. . . . No difference in language dictates that the two
statutes should be interpreted differently."); Graham v. United States Dep't of
Defense, No. 96-1111, slip op. at 11 (D. Md. Nov. 13, 1996) ("[T]he Supreme
Court's ruling in Kay strongly supports [d]efendant's position that the Court
cannot award attorneys' fees under FOIA to pro se attorney plaintiffs."); Manos v.
United States Dep't of the Air Force, 829 F. Supp. 1191, 1193 (N.D. Cal. 1993)
("Because substantially similar policies underlie the attorneys' fees provisions of
FOIA and section 1988, Kay strongly supports a denial of fees under FOIA to pro
se attorney plaintiffs."); accord Krikorian v. Department of State, No. 88-3419,
slip op. at 1 (D.D.C. May 12, 1995) ("The court agrees with the holding of
Manos . . . ."), aff'd on other grounds, No. 95-5216 (D.C. Cir. Feb. 6, 1996).  

      See Ray, 87 F.3d at 1252 ("So we believe the principles announced in Kay350

apply with equal force in this case to preclude the award of attorney's fees Ray
seeks for his own work."); Manos, 829 F. Supp. at 1193 (recognizing prior split in
circuits and even between district courts within Ninth Circuit regarding pro se
attorney fee awards, but adopting blanket prohibition against such awards in light
of Kay); accord Krikorian, No. 88-3419, slip op. at 1 (D.D.C. May 12, 1995). 

      Ray, 856 F. Supp. at 1582 ("The ruling for which Plaintiff argues would351

allow attorney plaintiffs to circumvent Kay by merely hiring an attorney, re-
gardless of whether it was the plaintiff or the hired attorney who actually handled
the case.  Such a rule would not ensure that an objective attorney handled the
case."); see also Goulding v. IRS, No. 94 C 5113, 1997 WL 47450, at *5 (N.D.
Ill. Jan. 20, 1997) (denying attorney fees to disbarred attorney), appeal voluntarily
dismissed, No. 97-1322 (D.C. Cir. Mar. 18, 1997). 
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any pro se FOIA litigant.   The applicability of these principles to the FOIA is347

further buttressed by the Supreme Court's practice of construing similarly worded
fee-shifting statutes "uniformly."348

Unsurprisingly, in post-Kay decisions courts have recognized the applica-
bility of Kay to FOIA cases  and have consistently denied fees to pro se attor-349

neys.   Indeed, one court readily declined to award fees for the services of a pro350

se attorney in a case in which he also hired counsel to represent him--though it
did allow an award of fees to the hired counsel.   Additionally, that court found351

that the proscription against pro se attorney fees should be applied retroactive-
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      Ray, 856 F. Supp. at 1582. 352

      Burka, No. 92-2636, slip op. at 1-2 & n.1 (D.D.C. Mar. 21, 1997). 353

      Id. at 3-4 & n.3 ("Indeed, it would be highly incongruous for the law to354

allow Burka to maintain anonymity for his undisclosed client and, at the same
time, raise the existence of that client as a sword in support of his motion for
attorneys' fees."). 

      Id. at 4-5 ("`[T]he word "attorney" assumes an agency relationship, and it355

seems likely that Congress contemplated an attorney-client relationship as the
predicate for an award under [the attorneys' fees provision].'" (quoting Kay, 499
U.S. at 435-36)). 

      Id. at 1-2 n.1.   356

      See, e.g., Texas v. ICC, 935 F.2d 728, 734 (5th Cir. 1991); Assembly of357

Cal. v. United States Dep't of Commerce, No. Civ-S-91-990, slip op. at 13-14
(E.D. Cal. May 28, 1993) ("Although the Assembly may have more resources
than some private citizens, this does not mean the Assembly is any less restricted
with respect to allocating its resources.").

      See Carter, 780 F.2d at 1481-82; DeBold, 735 F.2d at 1043; Clarkson, 678358

F.2d at 1371; Crooker, 632 F.2d at 921-22; see also Trenerry v. United States
Dep't of the Treasury, No. 92-5053, slip op. at 10-12 (10th Cir. Feb. 5, 1993).  

      (1994). 359

      See Four Corners Action Coalition v. United States Dep't of the Interior,360

No. 92-Z-2106, slip op. at 4 (D. Colo. Jan. 4, 1994) (FOIA provides specifically
for award of costs, independently of general provision contained in 28 U.S.C.
§ 1920); see also Ray, 856 F. Supp. at 1585 (granting costs under § 1920 for
expert witness fees relating to issue on which plaintiff did not substantially
prevail, but limiting them to $40-per-day amount provided as costs by 28 U.S.C.
§ 1821(b) (1994)). 

- 524 -

ly.   In another case, fees were also denied to an attorney who prosecuted a suit352

solely in his own name and who identified himself as "pro se,"  but who353

subsequently asserted that he was representing a client only when he filed an
application for fees.   That court similarly denied fees for the services of354

"associates and `colleagues' who worked for and with [the plaintiff],"  but who355

never entered an appearance and who were merely identified in court filings as
"of counsel."   In contrast to the prohibition against pro se fees, however, it has356

been firmly held that a state is eligible to recover attorney fees under the FOIA.  357

Unlike with attorney fees, the law is settled that costs of litigation can be
reasonably incurred by, and awarded to, even a pro se litigant who is not an attor-
ney.   Additionally, pursuant to 28 U.S.C. § 1920,  costs may be awarded358        359

entirely independently of the FOIA's fee and cost criteria.   As the D.C. Circuit360

has noted, "[t]he fixing of costs, if any, is handled routinely under 28 U.S.C.
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      Gregory v. FDIC, 631 F.2d 896, 900 n.8 (D.C. Cir. 1980); see also Kuzma361

v. IRS, 821 F.2d 930, 931-34 (2d Cir. 1987) (finding that reimbursable costs in-
cluded photocopying, postage, typing, parking, and transportation expenses, in
addition to filing costs and marshal's fees paid at trial level).  

      See Washington Post v. DOD, 789 F. Supp. 423, 424 (D.D.C. 1992)362

(apportioning master's fees equally between plaintiff and government).  

      See Anderson, 80 F.3d at 1508. 363

      See, e.g., Donohue v. United States Dep't of Justice No. 84-3451, slip op. at364

1-2 (D.D.C. Mar. 7, 1988) (granting government's bill of costs for reimbursement
of reporter, witness, and deposition expenses); see also Baez v. United States
Dep't of Justice, 684 F.2d 999, 1005-06 (D.C. Cir. 1982) (en banc) (assessing
costs of appeal against unsuccessful plaintiff); cf. Goldgar v. Office of Admin.,
26 F.3d 32, 36 (5th Cir. 1994) (threatening to assess costs, among other sanctions,
against plaintiff for future filing of any FOIA complaint that is "without
jurisdictional basis").  

      Weisberg, 745 F.2d at 1496; Church of Scientology v. Harris, 653 F.2d 584,365

587 (D.C. Cir. 1981).  

      See, e.g., Maynard, 986 F.2d at 568; Cox, 601 F.2d at 6 (citing Vermont366

Low Income Advocacy Council, Inc. v. Usery, 546 F.2d 509, 513 (2d Cir. 1976));
Cuneo, 553 F.2d at 1366; cf. Transit Performance Eng'g v. Department of
Transp., No. 92-722, slip op. at 4 (D.D.C. June 26, 1992) (no causation when
"undisputed evidence [showed] that the officials who decided to release the
documents were not even aware that a lawsuit had been filed until after the
requested documents were released"); National Wildlife Fed'n v. Department of
the Interior, No. 83-3586, slip op. at 9-12 (D.D.C. Aug. 19, 1988) (fees denied
when plaintiffs failed to prove that suit played "catalytic role" in prompting
Congress to amend FOIA fee waiver provision). 
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§ 1920."   "Costs" in a FOIA case have also been interpreted to include the fees361

paid to a special master appointed by the court to review documents on its be-
half.   However, a plaintiff cannot seek to have work done by an attorney362

compensated under the guise of "costs."   Of course, if it prevails, even the gov-363

ernment may recover its costs pursuant to Rule 54(d) of the Federal Rules of Civil
Procedure, although such recoveries are uncommon.364

To be eligible for a fee award, the plaintiff must "substantially prevail"
within the meaning of 5 U.S.C. § 552(a)(4)(E).  The determination of whether the
plaintiff has substantially prevailed is "largely a question of causation."  365

Though a court order compelling disclosure is not a condition precedent to an
award of fees, the plaintiff must prove that prosecution of the suit was reasonably
necessary to obtain the requested records and that a causal nexus existed between
the suit and the agency's disclosure of the records.   The mere filing of the366

lawsuit and the subsequent release of records does not necessarily mean that the
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      See Maynard, 986 F.2d at 568 (production of documents by two agencies367

after suit filed held "not determinative" as to causation); Weisberg, 745 F.2d at
1496; Frye v. EPA, No. 90-3041, slip op. at 8 (D.D.C. Aug. 31, 1992) ("while
plaintiff's lawsuit appears to have served as a catalyst for EPA's eventual disclo-
sures, it is not at all clear that it was the cause" of EPA's voluntary disclosure);
see also Gray v. USDA, No. 91-1383, slip op. at 3 (D.D.C. Mar. 27, 1992)
(agency's granting of fee waiver on administrative appeal after plaintiff "precipi-
tously filed" court complaint--involving "new and time-consuming issue" in con-
text of "blunderbuss request"--held insufficient to establish plaintiff as prevailing
party).  But see Ajluni v. FBI, 947 F. Supp. 599, 609 (N.D.N.Y. 1996) ("Given
the FBI's foot-dragging approach in responding to plaintiff's requests, and the
additional and significant material released only after the Magistrate Judge
ordered the FBI to produce a Vaughn Index, plaintiff has shown that this lawsuit
was reasonably necessary, and that a sufficient causal connection existed between
the initiation of the lawsuit and the FBI's release of a substantial number of
documents."). 

      See, e.g., Murty v. OPM, 707 F.2d 815, 816 (4th Cir. 1983) ("telephone call368

of inquiry as to what had happened to his request . . . would have produced the
same result as the law suit"); Palmer v. Sullivan, No. H-C-91-13, slip op. at 3
(E.D. Ark. July 8, 1991) (fees denied when "telephone call or follow-up letter
could easily have avoided this lawsuit"); Mendez-Suarez v. Veles, 698 F. Supp.
905, 907 (N.D. Ga. 1988) (fees denied when "the pendency of the discovery
requests conclusively demonstrates that the information sought was available
through means other than the filing of a FOIA claim"); see also Nicolau v. United
States Dep't of Justice, 699 F. Supp. 1063, 1066 (S.D.N.Y. 1988) (fees denied
when "no reason to believe that the suit was necessary for the actions of the
[agency;] . . . [i]ndeed, it is not even clear that those individuals in the [agency]
were aware of the suit at the time the documents were turned over").  

      See, e.g., Ostrer v. FBI, No. 83-0328, slip op. at 12 (D.C. Cir. Jan. 19,369

1988) (no causation when release of records was due to change in factual cir-
cumstances during course of litigation); Pyramid Lake Paiute Tribe of Indians v.
United States Dep't of Justice, 750 F.2d 117, 119-21 (D.C. Cir. 1984) (release by
senator of his letter to Attorney General held not caused by filing of FOIA suit);
Public Law Educ. Inst. v. United States Dep't of Justice, 744 F.2d 181, 183-84
(D.C. Cir. 1984) (no causation when government exercised its discretion to re-
lease requested document in unrelated, non-FOIA suit); Chilivis v. SEC, 673 F.2d
1205, 1212 (11th Cir. 1982) (disclosure resulted from termination of investigation
and consequent expiration of Exemption 7(A) protection); Nationwide Bldg.
Maintenance, Inc. v. Sampson, 559 F.2d 704, 712 n.34 (D.C. Cir. 1977)
("[W]here the government can show that information disclosed after initial resis-
tance was nonetheless exempt from the FOIA a plaintiff should not be awarded
attorney fees."); Abernethy v. IRS, 909 F. Supp. 1562, 1569 (N.D. Ga. 1995) (no

(continued...)
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plaintiff substantially prevailed.   Indeed, eligibility for a fee award may be367

lacking when the plaintiff could reasonably have obtained the same information
through other means,  or when the release resulted from events independent of368

the lawsuit,  or when it was due to routine, though delayed, administrative369
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     (...continued)369

causation when records were disclosed only after
they had already been provided to plaintiff through discovery in unrelated civil
actions), aff'd, No. 95-9489 (11th Cir. Feb. 13, 1997); Ray v. United States Dep't
of Justice, No. 92-0031, slip op. at 3 (S.D. Fla. Aug. 9, 1995) ("[B]ecause the
requested information was released as a result of a ruling in a separate action, this
lawsuit did not provide the necessary impetus for disclosure."), aff'd, No. 95-5448
(11th Cir. Dec. 17, 1996); Pfeiffer v. CIA, No. 87-1279, slip op. at 2-3 (D.D.C.
Oct. 23, 1991) ("[P]ermitting attorneys' fees for the voluntary release of exempt
material would have a chilling effect.").  But cf. McDonnell v. United States, 870
F. Supp. 576, 583-84 (D.N.J. 1994) (causation found when plaintiff challenged
government's longstanding withholding practice and entirely separate case
contemporaneously proceeding through judicial system ultimately resulted in
Supreme Court modification of government's stance and yielded additional
disclosures to plaintiff); Phoenix Newspapers, Inc. v. FBI, No. 86-1199, slip op.
at 4-5 (D. Ariz. Dec. 12, 1987) (that plaintiffs acquired documents independently
does not preclude them from substantially prevailing; a "contrary determination is
inconceivable as the government would be able to foreclose the recovery of
attorney's fees whenever it chose to moot an action" by releasing records after
denying disclosure at administrative level).

      See, e.g., Van Strum v. EPA, No. 91-35404, slip op. at 5 (9th Cir. Aug. 17,370

1992) (no causation where, in litigation, agency disclosed 18,000 pages within
two months after narrowing of request); Weisberg v. United States Dep't of
Justice, 848 F.2d 1265, 1268-71 (D.C. Cir. 1988) (no causation when majority of
records were released as result of administrative processing and not suits); Church
of Scientology, 700 F.2d at 491 (plaintiff does not substantially prevail when "an
unavoidable delay accompanied by due diligence in the administrative process,
rather than the threat of an adverse court order, was the actual reason for the
agency's failure to respond to a request"); Kuffel v. United States Bureau of
Prisons, 882 F. Supp. 1116, 1127 (D.D.C. 1995) ("release of records was due to
routine administrative processing that was done in good faith and with due
diligence"); Arevalo-Franco v. INS, 772 F. Supp. 959, 961 (W.D. Tex. 1991)
(requesters "generally" held not to have substantially prevailed when they "know
that administrative problems are causing the delay . . . and file lawsuits anyway");
Alliance for Responsible CFC Policy, Inc. v. Costle, 631 F. Supp. 1469, 1470
(D.D.C. 1986) (fees denied when agency's "failure to disclose in timely fashion
appears to be `an unavoidable delay accompanied by due diligence in the
administrative processes' and not the result of agency intransigence" (quoting
Cox, 601 F.2d at 6)); Lovell v. Department of Justice, 589 F. Supp. 150, 153-54
(D.D.C. 1984) (fees denied even though plaintiff waited three years before filing
suit and records were released only several months thereafter); Simon v. United
States, 587 F. Supp. 1029, 1032 (D.D.C. 1984) (fees denied where "routine
administrative inertia or unavoidable delay in identifying and assembling the in-
formation requested was the reason for defendants' belated compliance").  But see
City of Detroit v. United States Dep't of State, No. 93-CV-72310, slip op. at 2-3
(E.D. Mich. Mar. 24, 1995) (requester substantially prevailed when litigation

(continued...)
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processing.   Of course, if a requester unconditional370
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     (...continued)370

resulted in release of documents at least six months earlier than anticipated);
Northwest Coalition for
Alternatives to Pesticides v. Reilly, No. 90-707, slip op. at 2-4 (D.D.C. May 28,
1992) (government's claim that disclosure was made in course of "administrative
processing" rejected where agency failed to respond to plaintiff's letters of admin-
istrative appeal); Church of Scientology v. IRS, 769 F. Supp. 328, 330 (C.D. Cal.
1991) (notwithstanding agency appeal backlog, plaintiff eligible when govern-
ment denied documents initially, had yet to respond to administrative appeal, and
released documents only following order to produce Vaughn Index); Muffoletto
v. Sessions, 760 F. Supp. 268, 274 (E.D.N.Y. 1991) (lawsuit provided "impetus"
for FBI to act, "even if simply to negotiate . . . in a more expeditious manner");
Harrison Bros. Meat Packing Co. v. USDA, 640 F. Supp. 402, 405-06 (M.D. Pa.
1986) (holding it "ludicrous" for government, after "suddenly and inexplicably"
releasing records, to assert mootness to avoid paying fees after having denied dis-
closure at administrative level); Des Moines Register & Tribune Co. v. United
States Dep't of Justice, 563 F. Supp. 82, 85 (D.D.C. 1983) (delay of over three
years from submission of request to date records were released held not rea-
sonable).

      See National Senior Citizens Law Ctr. v. Social Sec. Admin., 849 F.2d 401,371

402-03 (9th Cir. 1988); Krikorian v. Department of State, No. 95-5216, slip op. at
1 (D.C. Cir. Feb. 6, 1996) (rejecting "appellant's proposed extrinsic evidence that
the Stipulation of Dismissal was intended to condition dismissal on the payment
of attorney's fees").  But see Fitzgibbon v. Agency for Int'l Dev., No. 87-1548,
slip op. at 2-3 (D.D.C. Mar. 26, 1992) (in FOIA context, stipulation in which
plaintiff renounces any claim for "costs or fees" precludes claims for court costs
only and does not waive plaintiff's right to seek attorney's fees). 

      See Attorney General's Memorandum for Heads of Departments and Agen-372

cies regarding the Freedom of Information Act (Oct. 4, 1993), reprinted in FOIA
Update, Summer/Fall 1993, at 4-5 (FOIA personnel "strongly encourage[d]" to
make discretionary disclosures); see also FOIA Update, Spring 1997, at 1
(describing Attorney General's reiteration of importance of "foreseeable harm"
standard to federal agencies in order to promote further discretionary disclosure in
agency decisionmaking); President's Memorandum for Heads of Departments and
Agencies regarding the Freedom of Information Act, 29 Weekly Comp. Pres.
Doc. 1999 (Oct. 4, 1993), reprinted in FOIA Update, Summer/Fall 1993, at 3
(establishing policy of greater "[o]penness in government"). 
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ly waives his right to fees as part of a settlement, he cannot go back on his agree-
ment.  371

 
As federal agencies are now strongly urged to make discretionary dis-

closures of exempt information whenever possible, as a matter of new FOIA
policy,  courts will likely be required to consider the significance of such372

disclosures in litigation regarding attorney fee claims.  When a discretionary
disclosure is made, a court should find that it was caused not by the institution of
litigation, but rather that it resulted from a discretionary, policy-governed
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      See, e.g., Lovell v. Alderete, 630 F.2d 428, 432 & n.4 (5th Cir. 1980)373

(alternative holding) ("[The] Government's compliance with [plaintiff's] request
was not caused mainly by the institution of the suit, but rather was also affected
by a change in the United States Attorney General's [May 5, 1977] guidelines
concerning disclosure of exempted materials."); see also Nationwide Bldg. Main-
tenance, Inc. v. Sampson, 559 F.2d 704, 712 n.34 (D.C. Cir. 1977) (when delay in
disclosure was due to agency's consideration of appropriateness of discretionary
disclosure, "FOIA should not be construed so as to put the federal bureaucracy in
a defensive or hostile position with respect to the Act's spirit of open government
and liberal disclosure of information"); cf. Bubar v. FBI, 3 Gov't Disclosure Serv.
(P-H) ¶ 83,218, at 89,930-31 (D.D.C. June 13, 1983) (disclosure caused by
administrative reprocessing of request "pursuant to newly-adopted procedures"). 
But see O'Neill, Lysaght & Sun v. DEA, 951 F. Supp. 1413, 1423 (C.D. Cal.
1996) ("That the suit was pending at the time of the new directives is the reason
the request was eligible for reevaluation."); McDonnell, 870 F. Supp. at 583-84
(aberrationally reasoning that had plaintiff not been in litigation for more than
five years, his suit would not have been pending when Attorney General instituted
new FOIA policy encouraging discretionary disclosure). 

      American Commercial Barge Lines v. NLRB, 758 F.2d 1109, 1112 (6th374

Cir. 1985) ("It clearly would not be inconsistent with the FOIA for an agency to
initially withhold an exempt document and later disclose it after determining that
disclosure was in the public interest even though the document was exempt. 
Disclosure therefore does not establish that the agency considers a document non-
exempt."). 

      Id. 375
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motivation.   Indeed, in the analytically comparable context of determining373

whether an agency's withholding was reasonable (under the entitlement factor),
one court has perceptively identified the dangers of assessing fees where the
agency disclosure is truly voluntary.   The Court of Appeals for the Sixth Circuit374

explained:

Were the courts to construe disclosure of a document as an agency's
concession of wrongful withholding, as did the District Court here,
agencies would be forced to either never disclose a document once
withheld or risk being assessed fees.  This result would frustrate the
policy of encouraging disclosure that prompted enactment of the
FOIA and its amendments. . . . Penalizing an agency for disclosure at
any stage of the proceedings is simply not in the spirit of the
FOIA.  375

In reviewing attorney fees claims in connection with discretionary dis-
closure, courts may find it appropriate to examine whether the information so
disclosed would, in fact, have been found exempt--a practice courts have rou-
tinely undertaken in the past when agencies have argued that changed circum-
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      See, e.g., Chesapeake Bay Found., Inc. v. USDA, 11 F.3d 211, 216 (D.C.376

Cir. 1993) (When, following disclosure in litigation, "the Government continues
to insist that it had a valid basis for withholding requested documents, the District
Court must determine whether the Government's position is legally correct in
assessing a claim for fees under FOIA."); Anderson v. HHS, 3 F.3d 1383, 1385
(10th Cir. 1993) (when agency's disclosure moots FOIA action, "the court may
(and must) refer to the merits of the underlying FOIA action in determining
whether [plaintiff] is entitled to fees" (citing Aviation Data Serv. v. FAA, 687
F.2d 1319, 1322-24 (10th Cir. 1982))); Lovell, 630 F.2d at 430-34; Nationwide
Bldg., 559 F.2d at 712 n.34 ("Certainly where the government can show that in-
formation disclosed after initial resistance was nonetheless exempt from the
FOIA a plaintiff should not be awarded attorney fees . . . ."); see also Polynesian
Cultural Ctr. v. NLRB, 600 F.2d 1327, 1330 (9th Cir. 1979) (per curiam) (con-
cluding, despite court-ordered disclosure, that "[t]he Board's claim of exemption
was not only reasonable, but correct," based upon subsequent Supreme Court
decision).  

      See Seegull Mfg. Co. v. NLRB, 741 F.2d 882, 885 (6th Cir. 1984)377

(assertion of voluntary disclosure for documents previously claimed absolutely
privileged, made six months after close of enforcement proceeding and after suit
had been filed, rejected); O'Neill, 951 F. Supp. at 1423 ("discretionary" disclosure
claim by agency rejected when it "had contested the disclosure of these
documents up to the point where it was evident that it would be ordered to
disclose"); Ajluni, 947 F. Supp. at 610 (rejecting agency's assertion that
supplemental disclosure resulted, in part, from liberalized disclosure policies
when release was made only after agency was ordered to produce Vaughn Index
and its assertions were "nowhere supported, illustrated or indexed with reference
to the released materials"); Education-Instruccion, Inc. v. HUD, 87 F.R.D. 112,
115 (D. Mass. 1980) (rejecting claim that disclosure was due to expiration of
pending investigation, where investigation was completed 13 months before
disclosure was made in litigation), aff'd, 649 F.2d 4 (1st Cir. 1981); accord FOIA
Update, Summer/Fall 1993, at 1, 4 (emphasizing importance of making
discretionary disclosures at administrative level). 

      Weisberg, 848 F.2d at 1270-71; see Maynard, 986 F.2d at 568 (court-378

ordered "disclosure of a single name was of minimal importance when compared
with plaintiff's overall FOIA request"); Wayland v. NLRB, No. 3-85-553, slip op.
at 3 (M.D. Tenn. May 19, 1986); Nuclear Control Inst. v. NRC, 595 F. Supp. 923,
926 (D.D.C. 1984); Braintree Elec. Light Dep't v. Department of Energy, 494 F.
Supp. 287, 291 (D.D.C. 1980).  But see Church of Scientology, 653 F.2d at 589
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stances and not the institution of litigation caused the disclosure.   Of course,376

courts might view discretionary disclosures in litigation with some degree of
skepticism--which only underscores the importance of fully evaluating records for
discretionary action at the administrative level.    377

A requester may also be deemed not to have substantially prevailed where
the records disclosed were "not significant in terms of the overall FOIA re-
quest."   Considering a contention that an agency's release of documents was so378
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("no reason in law or logic to discount significance of" 108 envelopes and trans-
mittal slips). 

      Union of Concerned Scientists v. NRC, 824 F.2d 1219, 1226 (D.C. Cir.379

1987); see also Pacific Energy Inst. v. IRS, No. 94-36172, 1996 WL 14244, at *1
(9th Cir. Jan. 16, 1996) (finding plaintiff did not "substantially prevail" because it
"obtained only five of 80 documents it sought, and none that was particularly
noteworthy"); McTigue v. United States Dep't of Justice, No. 84-3583, slip op. at
5 (D.D.C. Aug. 20, 1987) ("While it is true that a court must assess the quality of
information released as well as the volume, the information obtained in this
action was scant under either standard.") (citation omitted).  

      See, e.g., Wilson v. United States Dep't of Justice, No. 87-2415, slip op. at380

2 (D.D.C. Sept. 12, 1989), appeal dismissed, No. 89-5206 (D.C. Cir. Mar. 9,
1990); Ettlinger v. FBI, 596 F. Supp. 867, 879-82 (D. Mass. 1984).  

      See National Pizza Co. v. INS, No. 94-2972, slip op. at 1-2 (W.D. Tenn.381

Aug. 29, 1995) (inexplicable decision granting commercial requester 20% of fees
claimed).

      See Exner v. FBI, 443 F. Supp. 1349, 1353 (S.D. Cal. 1978) (primary basis382

for awarding fees was plaintiff's success in obtaining court-ordered expedited
processing), aff'd, 612 F.2d 1202 (9th Cir. 1980).  

      See, e.g., Halperin v. Department of State, 565 F.2d 699, 706 n.11 (D.C.383

Cir. 1977) (suit caused agency to revise its manner of recording "off-the-record"
briefings, even though litigation caused no records to be disclosed); Washington
Post, 789 F. Supp. at 425 (plaintiff "substantially prevailed" where government
produced several key documents and "has undertaken to reexamine 2000 more
that had been previously withheld"); Birkland v. Rotary Plaza, Inc., 643 F. Supp.
223, 225-26 (N.D. Cal. 1986) (suit necessary to force agency to comply with
FOIA's subsection (a)(1) requirements) (jurisdiction subsequently questioned);
Bollen v. Smith, No. 82-2424, slip op. at 3-4 (W.D. Pa. May 27, 1983) (suit found
necessary to force FBI to admit it had no records; during administrative process it
had refused to confirm or deny the existence of the requested records); see also
Crooker v. United States Parole Comm'n, 776 F.2d 366, 367 (1st Cir. 1985) (suit
ultimately resulted in disclosure of records by causing Solicitor General to
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de minimis as to preclude an award of attorney fees, the D.C. Circuit has stated
that the "sheer volume of [a] release is not determinative," but remanded the case
for the trial court to "explain why it believes the release of eleven pages [out of
the 1500 pages at issue] is of such substance and quality as to make [plaintiff]
eligible for an attorney's fee award."   379

On the other hand, in some instances, a plaintiff might be deemed to have
substantially prevailed even if no records are released.  For example, if the law-
suit results in a fee waiver,  in a new search locating additional records,  in380       381

expedited processing,  or in a significant change in the agency's FOIA policies382

or practices,  the plaintiff might be deemed eligible for a fee award.  Of course,383
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abandon prior position that presentence reports were not "agency records" subject
to FOIA).  But cf. Hendricks v. United States Dep't of Justice, No. 92-5621, slip
op. at 2 (E.D. Pa. July 29, 1993) (in absence of agency bad faith, plaintiff did not
"substantially prevail" where filing suit clarified that records agency previously
"withheld" did not in fact exist). 

      See Wrenn v. Department of the Treasury, 866 F. Supp. 525, 526-27 (N.D.384

Ala. 1994) (rejecting plaintiff's "novel claim" that he had satisfied "substantially
prevailed" criteria because IRS withdrew its claim of unpaid taxes following its
FOIA response acknowledging that there were no records documenting its
grounds for that claim). 

      See Young, No. 92-2561, slip op. at 4 (4th Cir. Aug. 10, 1993) ("Even if a385

plaintiff substantially prevails, however, a district court may nevertheless, in its
discretion, deny the fees."); Texas, 935 F.2d at 733 ("The district court did not
specify which of the criteria [plaintiff] failed to satisfy.  But so long as the record
supports the court's exercise of discretion, the decision will stand.").

      See Detroit Free Press, 73 F.3d at 98; Cotton v. Heyman, 63 F.3d 1115,386

1117 (D.C. Cir. 1995); Tax Analysts, 965 F.2d at 1093; Church of Scientology,
700 F.2d at 492; Fenster v. Brown, 617 F.2d 740, 742-45 (D.C. Cir. 1979);
Cuneo, 553 F.2d at 1364-66.  

      Republic of New Afrika v. FBI, No. 78-1721, slip op. at 2 (D.D.C. Apr. 29,387

1987) (denying plaintiff's motion for reconsideration); see, e.g., Weisker v.
United States Dep't of Justice, No. S-89-543, slip op. at 11-17 (E.D. Cal. Mar. 7,
1990) ("balancing" of all four factors held to be proper approach).

      See Long v. IRS, 932 F.2d 1309, 1315-16 (9th Cir. 1991). 388

      See Cotton, 63 F.3d at 1120 (distinguishing Halperin, 565 F.2d at 706389

n.11). 
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the benefit to the plaintiff must result from a favorable action taken by the agency
that involves one of its obligations under the FOIA.  384

Even if a plaintiff satisfies the eligibility test, a court still must exercise its
equitable discretion in separately determining whether that plaintiff is entitled to
an award.   This discretion is ordinarily guided by four criteria:  (l) the public385

benefit derived from the case; (2) the commercial benefit to the complainant; (3)
the nature of the complainant's interest in the records sought; and (4) whether the
government's withholding had a reasonable basis in law.   "Because these386

factors are intended to foster multiple congressional goals, no single factor is
dispositive."   It should be noted that these four entitlement factors have nothing387

to do with determining an appropriate fee amount and, as such, they cannot be
considered in that entirely separate analysis.   Thus, it is not enough merely that388

a plaintiff demonstrate eligibility by substantially prevailing; he must also prove
entitlement.389

While any FOIA disclosure hypothetically benefits the public by generally
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      Id. (citing Fenster, 617 F.2d at 744)390

      Id. (quoting Fenster, 617 F.2d at 744 (quoting, in turn, Blue v. Bureau of391

Prisons, 570 F.2d 529, 534 (5th Cir. 1978))). 

      See id. 392

      Guam Contractors Ass'n v. United States Dep't of Labor, 570 F. Supp. 163,393

168 (N.D. Cal. 1983); see Ellis v. United States, 941 F. Supp. 1068, 1078 (D.
Utah 1996) ("[T]he successful FOIA plaintiff always achieves some degree of
public benefit by bringing the government into compliance with FOIA and by the
benefit assumed to flow from public disclosure of government information.");
Bangor Hydro-Electric Co. v. United States Dep't of the Interior, 903 F. Supp.
169, 171 (D. Me. 1995) ("[B]y definition a successful FOIA plaintiff always
confers some degree of benefit on the public by . . . securing for society the
benefits assumed to flow from the disclosure of government information.  That
general benefit alone, however, does not necessarily support an award of
litigation costs and attorney fees."); see also Texas, 935 F.2d at 733-34 ("little
public benefit" in disclosure of documents that fail to reflect agency wrongdoing;
"Texas went fishing for bass and landed an old shoe.  Under the circumstances,
we decline to require the federal government to pay the cost of tackle."); Aviation
Data, 687 F.2d at 1319 ("[W]here plaintiff seeks disclosure of material for
commercial purposes, attorney fees may be awarded only on a positive and clear
showing of substantial public benefit.  Minimal, incidental and speculative public
benefit will not suffice."); Mendez-Suarez, 698 F. Supp. at 908 ("[Though] the
treatment of Cubans at the Atlanta penitentiary is a matter of public concern [it] is
by no means certain . . . that significant public benefit inures from disclosure of
information concerning an incident between inmates at the penitentiary."); Brain-
erd v. Department of the Navy, No. 87-C-4057, slip op. at 6 (N.D. Ill. Apr. 21,
1988) ("[Though] disclosure of the requested information could conceivably
benefit the plaintiff's co-workers . . . , this does not strike the Court as the kind of
disclosure which FOIA was intended to facilitate.").  But see Aronson, 866 F.2d
at 3 (public interest served by disclosure to "private tracer" of information con-
cerning mortgagors who were owed "distributive share" refunds); Landano v.
United States Dep't of Justice, 873 F. Supp. 884, 892 (D.N.J. 1994) ("Here, the
public clearly benefits from this disclosure since it has an interest in the fair and
just administration of the criminal justice system as [applied to the plaintiff]."). 
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increasing public knowledge about the government, it has been held that this
"broadly defined benefit" is not what Congress had in mind when it provided for
awards of attorney fees.   Rather, the "public benefit" factor "`"speaks for an390

award [of attorney fees] when the complainant's victory is likely to add to the
fund of information that citizens may use in making vital political choices."'"  391

Such a determination necessarily entails an evaluation of the nature of the
specific information disclosed.392

Thus, it has been held that "[m]erely incidental or inevitable public benefits
of disclosure from a FOIA suit . . . will not automatically satisfy [the requirement
of subsection (a)(4)(E)]"  and that it is similarly unavailing to show simply that393

the prosecution of the suit has compelled an agency to improve the efficiency of
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      See Solone v. IRS, 830 F. Supp. 1141, 1143 (N.D. Ill. 1993) ("While the394

public would benefit from the court's imprimatur to the IRS to comply voluntarily
with the provisions of the FOIA, this is not the type of benefit that FOIA
attorneys' fees were intended to generate."); Muffoletto, 760 F. Supp. at 277
(public benefit in compelling FBI to act more expeditiously is insufficient).

      Cotton, 63 F.3d at 1120 (fees sought on ground that plaintiff had obtained395

district court ruling that Smithsonian Institution is "agency" subject to FOIA); see
Chesapeake Bay Found. v. Department of Agric., 108 F.3d 375, 377 (D.C. Cir.
1997) ("Nor is the establishment of a legal right to information a public benefit
for the purpose of awarding attorneys' fees." (citing Cotton, 63 F.3d at 1120)); see
also Bangor Hydro-Electric, 903 F. Supp. at 170 (rejecting argument that public
benefitted by precedent which would "allow other utilities to easily acquire
similar documents for the benefit of those utilities ratepayers").  

      Cotton, 63 F.3d at 1120. 396

      See Church of Scientology, 700 F.2d at 493 (appellate ruling that specific397

statutory provision does not qualify under Exemption 3 "in our view, benefits the
public"); Aronson, 866 F.2d at 3 (public interest served by disclosure to "private
tracer" of information concerning mortgagors who were owed "distributive share"
refunds); Landano, 873 F. Supp. at 892 ("the public benefits from the Supreme
Court's guidelines which permit much easier access to government-held
information"). 

      Blue, 570 F.2d at 533; Church of Scientology, 769 F. Supp. at 331398

(recognizing public interest in "the apparently improper designation of a religion
as a `tax shelter' project"); see Republic of New Afrika v. FBI, 645 F. Supp. 117,
121 (D.D.C. 1986); Polynesian Cultural Ctr., 600 F.2d at 1330 (fees denied where
"disclosure was unlikely to result in widespread dissemination, or substantial
public benefit"); Frydman v. Department of Justice, 852 F. Supp. 1497, 1503 (D.
Kan. 1994) (requester's suggestion that he might write book "too speculative to
warrant much weight"), aff'd, 57 F.3d 1080 (10th Cir. 1995) (unpublished table
decision). 

      See, e.g., Tax Analysts, 965 F.2d at 1094 (district court did not abuse its399

discretion in finding that more prompt reporting by Tax Analysts of additional
(continued...)
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its FOIA processing.394

Similarly, it has been held by the D.C. Circuit that "public benefit" should
not be grounded solely on "the potential release of present and future infor-
mation" resulting from the legal precedent set by the case in which fees are
sought.   As the D.C. Circuit perceptively noted in one case:  "Such an in-395

herently speculative observation is . . . inconsistent with the structure of FOIA it-
self."   However, this view has not always been applied.   On the other hand,396         397

"the degree of dissemination and likely public impact that might be expected
from a particular disclosure" is a highly pertinent consideration.   When the398

information released is already in the public domain, this factor does not weigh in
favor of a fee award.   399
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25% of publicly available district court tax decisions was "less than
overwhelming" contribution to public interest); Petroleum Info. Corp. v. United
States Dep't of the Interior, No. 89-3173, slip op. at 5-6 (D.D.C. Nov. 16, 1993)
(public benefit held only "slight" where litigation resulted in disclosure of
information in electronic form that was previously publicly available in printed
form).

      See, e.g., Fenster, 617 F.2d at 742-44 (fees denied to law firm which400

obtained disclosure of government auditor's manual used in reviewing contracts
of the type entered into by firm's clients); Chamberlain v. Kurtz, 589 F.2d 827,
842-43 (5th Cir. 1979) (plaintiff who faced $1.8 million deficiency claim for back
taxes and penalties "needed no additional incentive" to bring FOIA suit against
IRS for documents relevant to his defense); Viacom Int'l v. EPA, No. 95-2243,
1996 U.S. Dist. LEXIS, at *6 (E.D. Pa. Aug. 30, 1996) (dismissing as "divorced
from reality" corporation's contention that its "`knowing the extent of its potential
liability will not promote any commercial interests'"); Frye, No. 90-3041, slip op.
at 9 (D.D.C. Aug. 31, 1992) (fees denied where "plaintiff does not effectively
dispute that the prime beneficiaries of the information requested will be
commercial entities with commercial interests that either are, or might become,
his clients"); Lyons v. OSHA, No. 88-1562, slip op. at 5 (D. Mass. Dec. 2, 1991)
("As a general rule, courts should not award fees if the requester is a large corpor-
ate interest."); Hill Tower, Inc. v. Department of the Navy, 718 F. Supp. 568, 572
(N.D. Tex. 1989) (plaintiff who had filed tort claims against government arising
from aircraft crash "had a strong commercial interest in seeking [related]
information [as] it was [its] antenna that was damaged by the crash"); Isometrics,
Inc. v. Orr, No. 85-3066, slip op. at 9 (D.D.C. Feb. 27, 1987) (bidder's
commercial benefit advanced considerably more than public interest when it
received competitor's winning bid).  But see Aronson, 866 F.2d at 3 ("potential
for commercial personal gain did not negate the public interest served" by private
tracer's lawsuit since "failure of HUD to comply reasonably with its
reimbursement duty would probably only be disclosed by someone with a specific
interest in ferreting out unpaid recipients").  

      See, e.g., Polynesian Cultural Ctr., 600 F.2d at 1330 (attorney's fees award401

should not "`merely subsidize a matter of private concern' at taxpayer expense"
(quoting Blue, 570 F.2d at 533-34)); Viacom, No. 95-2243, 1996 U.S. Dist.
LEXIS, at *4 (E.D. Pa. Aug. 30, 1996) ("[W]e harbor strong doubts that Viacom
entered into this proceeding to foster the public interest in disclosure.  Its
motivation, as evinced by its conduct of this litigation, was to assert its own
interests as a potentially responsible party to the clean up operation."); Abernethy,
909 F. Supp. at 1569 (when plaintiff sought records of investigation of which he
was target to challenge his removal from management position, "[p]laintiff's
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The second factor requires an examination of whether the plaintiff had an
adequate private commercial incentive to litigate its FOIA demand even in the
absence of an award of attorney fees.   The third factor, often evaluated in400

tandem with the second factor, militates against awarding fees in cases where the
plaintiff had an adequate personal incentive to seek judicial relief.   In401
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strong personal motivation for filing this lawsuit outweighs any public interest
which may result from disclosure"); Frydman, 852 F. Supp. at 1504 ("Although
plaintiff's interest in the information in this case is not pecuniary, it is strictly
personal."); Solone, 830 F. Supp. at 1143 (where plaintiffs sought information to
help challenge IRS income calculations; plaintiffs' "private self-interest motive
. . . is sufficient to insure the vindication of their rights under FOIA"); Frye, 90-
3041, slip op. at 10 (D.D.C. Aug. 31, 1992) (where plaintiff was partner in
environmental law firm, his "proffer that he frequently writes and lectures on
environment[al] law without pay is insufficient to overshadow his obvious per-
sonal and pecuniary interest in his request"); Adams v. United States, 673 F.
Supp. 1249, 1259 (S.D.N.Y. 1987)
(fees denied where "private self-interest motive" and "[potential] pecuniary
benefit" to plaintiff were sufficient inducement to bring suit).  But see Crooker,
776 F.2d at 368 (third factor found to favor plaintiff where "interest was neither
commercial nor frivolous; instead his interest was to ensure that the Parole
Commission relied on accurate information in making decisions affecting his
liberty").  

      Church of Scientology, 700 F.2d at 494; see Solone, 830 F. Supp. at 1143. 402

      Tax Analysts, 965 F.2d at 1095 ("`[P]laintiff was not motivated simply by403

altruistic instincts, but rather by its desire for efficient, easy access to [tax]
decisions.'" (quoting Tax Analysts v. United States Dep't of Justice, 759 F. Supp.
28, 31 (D.D.C. 1991))); see Bangor Hydro-Electric, 903 F. Supp. at 171 (rejecting
public utility's argument that it incurred no commercial benefit because under
"`traditional regulatory principles'" utility would be obliged to pass any
commercial gain on to its ratepayers; "[i]n passing that benefit on to its
ratepayers, should Plaintiff do so, Plaintiff will simply be serving its clientele, in
whom Plaintiff has a significant commercial interest"); Mosser Constr. Co. v.
United States Dep't of Labor, No. 93CV7525, slip op. at 4 (N.D. Ohio Mar. 29,
1994) (factor weighs against not-for-profit organization whose actions are
motivated by commercially related concerns on behalf of its members).  But see
Assembly of Cal., No. Civ-S-91-990, slip op. at 12 (E.D. Cal. May 28, 1993)
(where state legislature sought information to challenge federal census count, fees
not precluded by fact that benefits may thereby accrue to state in that "plaintiffs
did not stand to personally benefit but acted as public servants").

      See, e.g., Ellis, 941 F. Supp. at 1079 (compiling cases); Muffoletto, 760 F.404

Supp. at 275 (rejecting plaintiff's entitlement to fees on grounds that "[t]he
plaintiff's sole motivation in seeking the requested information was for discovery
purposes, namely, to assist him in the defense of a private civil action"); Republic
of New Afrika, 645 F. Supp. at 121 (purely personal motives of plaintiff--to
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deed, it is "logical" to read the second and third factors together "where a private
plaintiff has pursued a private interest."   To disqualify a fee applicant under the402

second and third factors, "a motive need not be strictly commercial; any private
interest will do."   The use of the FOIA as a substitute for discovery has403

routinely been found to constitute a private, noncompensable interest.  404
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     (...continued)404

exonerate its members of criminal charges and to circumvent civil discovery--
dictated against award of fees); Simon v. United States, 587 F. Supp. 1029, 1033
(D.D.C. 1984) (use of FOIA as substitute for civil discovery "is not proper and
this court will not encourage it by awarding fees"); Guam Contractors, 570 F.
Supp. at 169 (fee award improper where plaintiff "used the FOIA as a `headstart'
for discovery").

      S. Rep. No. 93-854, at 19 (1974), quoted in Fenster, 617 F.2d at 742 n.4,405

quoted in turn in Detroit Free Press, 73 F.3d at 98; accord FOIA Update, Win-
ter/Spring 1987, at 10 ("New Fee Waiver Policy Guidance"). 

      Anderson, 80 F.3d at 1504-05. 406

      Id. at 1504. 407

      Id.; see Anderson v. HHS, No. 84C-861, slip op. at 3 (D. Utah Apr. 28,408

1994), aff'd, 80 F.3d 1500 (10th Cir. 1996) ("Anderson eventually obtained copies
of all the relevant documents . . . . However, the documents were subject to a
protective order by the state court, prohibiting their disclosure to the public."). 

      Anderson, 80 F.3d at 1504. 409

      Cuneo, 553 F.2d at 1365-66; see Tax Analysts, 965 F.2d at 1097 ("[T]he410

reasonableness-in-law factor is intended to weed out those cases in which the
government was `recalcitrant in its opposition to a valid claim or otherwise
engaged in obdurate behavior.'") (quoting Cuneo, 553 F.2d at 1365-66); Educa-
tion/Instruccion, Inc. v. HUD, 649 F.2d 4, 8 (1st Cir. 1981) (government's
withholding must "have `a colorable basis in law' and not appear designed

(continued...)

- 537 -

However, "news interests should not be considered commercial interests."405

So crucial is the interaction between the public interest and the requester's
private interest that it has led one court to bifurcate its fee award on the basis of a
shifting of interests during the course of the FOIA lawsuit that led to the public
disclosure of the requested documents.   The court denied any fees incurred406

during the initial three years of the lawsuit, during which time the plaintiff had
sought the documents in furtherance of her state court tort action.   Thereafter,407

the documents were released to her in state court discovery, but subject to a
protective order precluding public dissemination.   The court found that by408

continuing to seek to compel public disclosure of documents concerning a
potential health hazard, the plaintiff became entitled to fees for the remainder of
the FOIA litigation, based on the reasoning that her "secondary motivation during
the initial period of the litigation, . . . became her primary motivation after the
disputed documents were made available" to her on a restricted basis.  409

  
The fourth factor counsels against a fee award when the agency "had a

reasonable basis in law for concluding that the information in issue was exempt
and that it had not been recalcitrant in its opposition to a valid claim or otherwise
engaged in obdurate behavior."   In general, an agency's legal basis for410
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`merely to avoid embarrassment or to frustrate the requester'" (quoting S. Rep.
No. 93-854, at 19)); LaSalle Extension Univ. v. FTC, 627 F.2d 481, 484-86 (D.C.
Cir. 1980); Fenster, 617 F.2d at 744; Ellis, 941 F. Supp. at 1080 (government
need show only "reasonable or colorable basis for the withholding" and that it has
not engaged in recalcitrant or obdurate behavior); Solone, 830 F. Supp. at 1143
(government acted reasonably when agency had "at least a colorable basis in law
for its decision to withhold" and there are no allegations of harassment of
requester or avoidance of embarrassment by agency); Palmer v. Derwinski, No.
91-197, slip op. at 9-10 (E.D. Ky. June 10, 1992) ("[Agency] also exhibited good
faith in providing substantially all of the requested documents, and in redacting
only limited portions which were arguably subject to specific identifiable exemp-
tions."); see also Blue, 570 F.2d at 534 (factor points in favor of fee award "if an
agency's nondisclosure was designed to avoid embarrassment or thwart the
requester"). 

      See Adams, 673 F. Supp. at 1259-60; see also Chesapeake Bay Found., 11411

F.3d at 216 ("If the Government's position is founded on a colorable basis in law,
that will be weighed along with other relevant considerations in the entitlement
calculus."); American Commercial Barge Lines, 758 F.2d at 1112-14; Republic of
New Afrika, 645 F. Supp. at 122.  But see United Ass'n of Journeymen &
Apprentices, Local 598 v. Department of the Army, 841 F.2d 1459, 1462-64 (9th
Cir. 1988) (withholding held unreasonable where agency relied on one case that
was "clearly distinguishable" and where "strong contrary authority [was] cited by
the [plaintiff]"); Northwest Coalition, 965 F. Supp. at 64 (EPA decision "to rely
solely on manufacturers' claims of confidentiality, rather than conduct more
extensive questioning of the manufacturers' claims or make its own inquiry . . .
was essentially a decision not to commit resources to questioning claims of
confidentiality but instead to confront issues as they arise in litigation--and to pay
attorneys' fees if EPA loses"); Core v. United States Postal Serv., No. 82-280-A,
slip op. at 7 (E.D. Va. May 2, 1984) (agency's refusal to disclose information,
contravening Department of Justice disclosure guidelines published in FOIA
Update, held to raise "a question as to the reasonable basis in law" for withhold-
ing). 

      See Frydman, 852 F. Supp. at 1504 ("Although the government did not412

offer case authority to support its position regarding the [records], we believe the
government's position had a colorable basis.  There is little, if any, case authority
which directly holds contrary to the government's position.").
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withholding is "reasonable" if any pertinent authority exists to support the
claimed exemption.   Even in the absence of supporting authority, withholding411

may also be "reasonable" where no precedent directly contradicts the agency's
position.   412

In an illustrative example, the D.C. Circuit has upheld a district court's
finding of reasonableness in a case in which when there was "no clear precedent
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      Tax Analysts, 965 F.2d at 1096-97.   413

      Tax Analysts v. Department of Justice, 492 U.S. 136 (1989). 414

      See Cotton, 63 F.3d at 1119. 415

      Ellis, 941 F. Supp. at 1080 (noting that agency was "in frequent contact416

with plaintiffs' counsel" and that "[d]ue to the scope of plaintiffs' request, some
delay was inherent"); Republic of New Afrika, 645 F. Supp. at 122; see Smith
v. United States, No. 95-1950, 1996 WL 696452, at *7 (E.D. La. Dec. 4, 1996)
(finding that "[t]he government did not act with due diligence, and has offered no
reason to find that the delay was `unavoidable[,]'" but holding in favor of
government on this factor as "[t]he evidence in this case is that the Coast Guard's
noncompliance was due to administrative ineptitude rather than any
unwillingness to comply with [plaintiff's] FOIA request") (appeal pending); Frye,
No. 90-3041, slip op. at 11-13 (D.D.C. Aug. 31, 1992) (although agency failed to
adequately explain plaintiff's more than two-year wait for final response (such
delay previously having been found "unreasonable" by court), agency's voluntary
disclosure of documents two days before Vaughn Index deadline did not warrant
finding of "obdurate" behavior absent affirmative evidence of bad faith); Alliance
for Responsible CFC Policy, 631 F. Supp. at 1471; Simon, 587 F. Supp. at 1032
("[W]ithout evidence of bad faith, the court declines to impose a fee award to
sanction sluggish agency response."); Guam Contractors, 570 F. Supp. at 170; see
also Frydman, 852 F. Supp. at 1508 (five-month delay during litigation in
advising plaintiff of discovery of additional document does not establish bad
faith).  But see Miller v. United States Dep't of State, 779 F.2d 1378, 1390 (8th
Cir. 1985) ("While these reasons [for delay] are plausible, and we do not find
them to be evidence of bad faith . . . they are practical explanations, not reason-
able legal bases."); United Merchants & Mfrs. v. Meese, No. 87-3367, slip op. at
3 (D.D.C. Aug. 10, 1988) (unnecessary for plaintiff to show "that defendant was
obdurate in order to prevail" where there was "no reasonable basis for defendant
to have failed to process plaintiff's [FOIA request] for nearly a year").  

      See, e.g., American Commercial Barge Lines, 758 F.2d at 1111 ("at least417
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on the issue,"  even though the district court's decision in favor of the agency's413

withholding was reversed unanimously by the court of appeals (which decision,
in turn, was affirmed by a near-unanimous decision of the United States Supreme
Court ).  Likewise, the mere fact that an agency forgoes an appeal on the merits414

of a case and complies with a district court disclosure order does not foreclose it
from asserting the reasonableness of its original position in opposing a subsequent
fee claim.   It should also be noted that when the delay in releasing records,415

rather than the agency's substantive claim of exemption, is challenged, this factor
does not favor a fee award so long as the agency has not engaged in "obdurate be-
havior or bad faith."416

While these four factors have been routinely applied by courts in numerous
cases, it has been observed that they are not necessarily the sole factors that may
be considered.   Although no court has actually identified an additional factor, it417



LITIGATION CONSIDERATIONS

     (...continued)417

the following factors should be considered in determining whether a prevailing
FOIA complainant should be awarded attorney fees"); LaSalle Extension Univ.,
627 F.2d at 483 (four factors are "a minimum that a district court should consider
in deciding whether to grant a FOIA attorneys' fees claim"); Nationwide Bldg.,
559 F.2d at 711 (omission of four factors from statutory language was "to avoid
limiting the court to these four factors"); Vermont Low Income, 546 F.2d at 513
("The detailed list of criteria governing a court's discretion which the Senate bill
had contained was eliminated not because the conferees disagreed with it but
because they regarded it as `too delimiting' and `unnecessary.'") (analyzing
legislative history); see also Lovell, 589 F. Supp. at 153 ("entitlement turns on a
number of factors including" traditional four factors). 

      Chesapeake Bay Found., 11 F.3d at 216. 418

      See id. at 212-15 (after government's gratuitous offer to survey submitters419

of exempt information for objections to disclosure was declined by plaintiffs,
district court ordered government to undertake such step and all records
ultimately were released). 

      Id. at 216; see also Cotton, 63 F.3d at 1117. 420

      See Cotton, 63 F.3d at 1123. 421

      Id. 422

      Anderson, 80 F.3d at 1506.  But see Ajluni v. FBI, No. 94-CV-325, 1997423

WL 196047, at *2 (N.D.N.Y. Apr. 14, 1997) ("Moreover, `[t]he rule in this
Circuit prohibits the submission of reconstructed records, where no contem-

(continued...)
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appears that--without expressly acknowledging it--the D.C. Circuit may, in fact,
have applied such a criterion in one recent instance.   In reviewing whether the418

requester was eligible for fees in a case involving a highly unusual fact pattern,419

the D.C. Circuit found that when the government disclosed records during the
litigation, "[i]f the Government was right in claiming that the data were exempt
from disclosure under FOIA, then no fees are recoverable."   420

On the other hand, the D.C. Circuit also has made clear that a decision to
deny fees need not always address all four factors.   In Cotton v. Heyman,421

having concluded that there was no cognizable public benefit and that the agen-
cy's stance had been reasonable, it dispensed with any review of the "plaintiff's
interest" or "commercial benefit" factors, presumably on the premise that these
factors could only further undermine, not bolster, the fee application in that
case.  422

If a court decides to make a fee award, its next task is to determine an ap-
propriate fee amount, based upon attorney time shown to have been reasonably
expended.  While hours expended should be supported by contemporaneous
records, in some (but not all) jurisdictions "a court may award an attorney's fee
based on a reconstructed record."   However, even where reconstructed records423
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poraneous records have been kept.'" (quoting Lenihan v. City of New York, 640
F. Supp. 822, 824 (S.D.N.Y. 1986))).

      Anderson, 80 F.3d at 1506 (dicta). 424

      See Hensley v. Eckerhart, 461 U.S. 424, 433 (1982) (civil rights case);425

Copeland v. Marshall, 641 F.2d  880, 891 (D.C. Cir. 1980) (en banc) (Title VII
case).  

      See, e.g., Hensley, 461 U.S. at 434-40; Anderson, 80 F.3d at 1506;426

Copeland, 641 F.2d at 891-92; Ajluni, 947 F. Supp. at 611 (fees limited to those
incurred up to point at which "the last of the additional documents were
released"); McDonnell, 870 F. Supp. at 589. 

      Copeland, 641 F.2d at 892 n.18; see National Ass'n of Concerned Veterans427

v. Secretary of Defense, 675 F.2d 1319, 1327 n.13 (D.C. Cir. 1982) (as modified);
National Ass'n of Atomic Veterans, Inc. v. Director, Defense Nuclear Agency,
No. 81-2662, slip op. at 7 (D.D.C. July 15, 1987) (because plaintiff "clearly
prevailed" on its only claim for relief, it is "entitled to recover fees for time ex-
pended on the few motions upon which it did not prevail").  

      See, e.g., Weisberg v. Webster, No. 78-322, slip op. at 3 (D.D.C. June 13,428

1985); Newport Aeronautical Sales, No. 84-120, slip op. at 10-11 (D.D.C. Apr.
17, 1985); see also Weisberg, 745 F.2d at 1499 (no award for issues on which
plaintiff did "not ultimately prevail" and for "non-productive time"); Steenland v.
CIA, 555 F. Supp. 907, 911 (W.D.N.Y. 1983) (award for work performed after
release of records, where all claims of exemptions subsequently upheld, "would
assess a penalty against defendants which is clearly unwarranted"); Agee v. CIA,
No. 79-2788, slip op. at 1 (D.D.C. Nov. 3, 1982) ("plaintiff is not entitled to fees
covering work where he did not substantially prevail"); Dubin v. Department of
the Treasury, 555 F. Supp. 408, 413 (N.D. Ga. 1981) (fees awarded "should not
include fees for plaintiffs' counsel for their efforts after the release of documents
by the Government . . . since they failed to prevail on their claims at trial"), aff'd,
697 F.2d 1093 (11th Cir. 1983) (unpublished table decision); cf. Anderson, 80
F.3d at 1504 (affirming district court's denial of fees for portion of lawsuit during
which plaintiff's primary motivation was her personal interest, while allowing

(continued...)
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are not entirely barred, a district court retains discretion to "totally deny a claim
when no contemporaneous records were kept."  424

The starting point in setting a fee award is to multiply the number of hours
reasonably expended by a reasonable hourly rate--a calculation which yields what
is termed the "lodestar" fee amount.   Not all hours expended will be deemed to425

have been "reasonably" expended.  For example, courts have directed attorneys to
subtract hours spent litigating claims upon which the party seeking the fee did not
ultimately prevail.   In such a case, a distinction has been made between a loss426

on a legal theory where "the issue was all part and parcel of one [ultimately
successful] matter,"  and a rejected claim that is "truly fractionable" from the427

successful claim.   In one case, though, when the plaintiff's numerous claims428
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fees for remainder of suit when public interest was paramount motivation).  But
see Badhwar v. United States Dep't of the Air Force, No. 84-154, slip op. at 3
(D.D.C. Dec. 11, 1986) ("[D]efendants' attempts to decrease [fees] on the grounds
that the plaintiffs did not prevail as to all issues raised . . . are not persuasive. 
[The FOIA] requires only that the plaintiff should have `substantially pre-
vailed.'"). 

      McDonnell, 870 F. Supp. at 589 (reducing plaintiff's requested award by429

60%; "[w]hile plaintiff has obtained substantial relief through his litigation, there
can be no gainsaying that the amount of relief denied was greater than that
awarded"). 

      Hensley, 461 U.S. at 434, quoted in Assembly of Cal., No. Civ-S-91-990,430

slip op. at 26 (E.D. Cal. May 28, 1993); see City of Detroit, No. 93-CV-72310,
slip op. at 3-4 (E.D. Mich. Mar. 24, 1995) (60% reduction of requested fees ap-
propriate because city employed eight attorneys when two would have sufficed,
utilized two principal litigators when one would have sufficed, and generated
nearly half of all fees sought in connection with its fees petition). 

      See Copeland, 641 F.2d at 896; see also Assembly of Cal., No. Civ-S-91-431

990, slip op. at 37-39 (E.D. Cal. May 28, 1993); Katz v. Webster, No. 82-1092,
slip op. at 4-5 (S.D.N.Y. Feb. 1, 1990). 

      See National Ass'n of Concerned Veterans, 675 F.2d at 1325. 432

      Northwest Coalition, 965 F. Supp. at 65. 433

      857 F.2d 1516 (D.C. Cir. 1988) (en banc) (Surface Mining Control and434

Reclamation Act case).  
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were so intertwined that the court could discern "no principled basis for
eliminating specific hours from the fee award," the court employed a "general
reduction method," allowing only a percentage of fees commensurate with the
estimated degree to which that plaintiff had prevailed.  429

Additionally, prevailing plaintiffs are obligated to exercise sound billing
judgment; the Supreme Court has emphasized that "[c]ounsel for the prevailing
party should make a good-faith effort to exclude from a fee request hours that are
excessive, redundant, or otherwise unnecessary."   It should be remembered,430

however, that where attorney fees are awarded, the hours expended by the
plaintiff pursuing the fee award also are ordinarily compensable.   431

Courts will accept affidavits from local attorneys to support hourly rates,
but they should be couched in terms of specific market rates for particular types
of litigation and they must be well documented.   It has been observed that432

"[t]he pertinent legal market, for purposes of calculating legal fees, is the juris-
diction in which the district court sits . . . ."   The most recent articulation of the433

proper rate standard, at least within the D.C. Circuit, was set forth in Save our
Cumberland Mountains, Inc. v. Hodel,  which, in overruling an earlier such434
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      746 F.2d 4 (D.C. Cir. 1984). 435

      857 F.2d at 1524.  436

      Northwest Coalition, 965 F. Supp. at 66 ("Contrary to plaintiffs' assertions,437

it is not proper to adjust historic rates to take inflation into account." (citing
Library of Congress v. Shaw, 478 U.S. 310, 322 (1986))).

      See Pennsylvania v. Delaware Valley Citizens' Counsel for Clean Air, 478438

U.S. 546, 564-65 (1985) [hereinafter Delaware Valley I] (Clean Air Act case);
Blum v. Stenson, 465 U.S. 886, 897 (1984) (civil rights case).  

      See Delaware Valley I, 478 U.S. at 565 (quality enhancements appropriate439

"only in certain `rare' and `exceptional' cases, where supported by `specific evi-
dence' on the record and detailed findings by the lower courts" (quoting Blum,
465 U.S. at 898-901)).  

      No. C-82-326, slip op. at 22-23 (N.D. Cal. Sept. 19, 1985) (pre-Delaware440

Valley I decision awarding fee enhancement based upon "superior repre-
sentation").  

      See, e.g., National Ass'n of Atomic Veterans, No. 81-2662, slip op. at 12-13441

(D.D.C. July 15, 1987) (fee applicant bears "heavy burden of proof" to justify
quality enhancement; court "not convinced that this is the `rare or exceptional'
case where an upward adjustment is appropriate" (quoting Murray v. Weinberger,
741 F.2d 1423, 1428 (D.C. Cir. 1984))); Newport Aeronautical Sales, No. 84-120,
slip op. at 17 (D.D.C. Apr. 17, 1985) ("Blum v. Stenson makes clear that only the
most exceptional cases will warrant an increase to the lodestar.").  

      See, e.g., Weisberg, 848 F.2d at 1272 (ruling that two-part test fashioned in442

(continued...)
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decision in Laffey v. Northwest Airlines, Inc.,  held that the "prevailing market435

rate method heretofore used in awarding fees to traditional for-profit firms and
public interest legal services organizations shall apply as well to those attorneys
who practice privately and for profit, but at reduced rates reflecting non-economic
goals."   It should be noted that when a case is in litigation for a prolonged436

period of time, "[a]ttorneys' fees awarded against the United States must be based
on the prevailing market rates at the time the services were performed, rather than
rates current at the time of the award."437

The lodestar calculation is strongly presumed to yield the reasonable fee.  438

Indeed, the Supreme Court has placed stringent limitations on the availability of
any fee "enhancement" (sometimes termed a "multiplier") above the lodestar fig-
ure, based upon the quality of representation and the results obtained.   Except439

in Powell v. Department of Justice,  a quality enhancement has never been440

awarded in a FOIA case.   441

Although it previously has been held that a fee enhancement as compen-
sation for the risk in a contingency fee arrangement might be available in FOIA
cases,  the Supreme Court has now clarified that such enhancements are not442
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Justice O'Connor's concurring opinion in Pennsylvania v. Delaware Valley
Citizens' Council for Clean Air, 483 U.S. 711, 731-34 (1987), is applicable to
FOIA cases); Allen v. FBI, 751 F. Supp. 255, 256 (D.D.C. 1990) (100% fee
enhancement awarded in FOIA case); see also McKenzie v. Kennickell, 875 F.2d
330, 334 (D.C. Cir. 1989) (Title VII case).  

      City of Burlington, 505 U.S. at 562 (prohibiting contingency enhancement443

in environmental fee-shifting statutes and noting that case law "construing what is
a `reasonable' fee applies uniformly to all [federal fee-shifting statutes]"); see also
King v. Palmer, 950 F.2d 771, 775 (D.C. Cir. 1991) (en banc) (pre-City of
Burlington Title VII contingency enhancement case which anticipated result later
reached by Supreme Court). 

      See Rosenfeld v. United States, 859 F.2d 717, 723-27 (9th Cir. 1988);444

Washington Post, 789 F. Supp. at 424-25; Allen v. DOD, 713 F. Supp. 7, 11-12
(D.D.C. 1989).  

      See, e.g., Irons v. FBI, No. 82-1143-G, slip op. at 9-10 (D. Mass. June 26,445

1987) (no interim fees where government has not "resisted actively, or through
egregious delay, compliance with a proper document request"); Shanmugadhasan
v. Arms Control & Disarmament Agency, No. 84-3033, slip op. at 2 (D.D.C.
Aug. 9, 1985) (interim fees denied as "premature"); Hydron Lab., Inc. v. EPA,
560 F. Supp. 718, 722 (D.R.I. 1983) (refusing to deal "piecemeal" with questions
concerning entitlement to attorney fees); Letelier v. United States Dep't of Justice,
1 Gov't Disclosure Serv. (P-H) ¶ 80,252, at 80,631 (D.D.C. Oct. 2, 1980) (interim
award "would likely result in duplication of effort, as fees might be requested at
successive stages"); Biberman v. FBI, 496 F. Supp. 263, 265 (S.D.N.Y. 1980)
(interim fees are exceptional and "because of the inefficiency of such a procedure,
such an award ought to be made only in those cases in which it is necessary to the
continuance of the litigation which has proven to be meritorious at the time of the
application").  But see Allen, 713 F.2d at 12-13 (awarding interim fees, but only
"for work leading toward the threshold release of non-exempt documents" and
holding that "[a]ny claims for fees resulting from a dispute over the applicability
of a particular exemption to specific documents (a phase two dispute) would only
be cognizable at the end of the litigation"); Wilson, No. 87-2415, slip op. at 3
(D.D.C. Sept. 12, 1989) (interim fees awarded "for time spent addressing the fee
waiver question" on which plaintiff prevailed); Allen v. FBI, 716 F. Supp. 667,
669-72 (D.D.C. 1989) (awarding interim fees for work leading toward "first
phase" release of nonexempt documents, but declining to award them as to all
such documents not yet released); Powell v. United States Dep't of Justice, 569 F.
Supp. 1192, 1200 (N.D. Cal. 1983) (four factors to be considered in court's dis-

(continued...)
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available under statutes authorizing an award of attorney fees to a "prevailing or
substantially prevailing party," such as the FOIA.   443

While "interim" attorney fees may be sought before the conclusion of a
suit,  a majority of courts have declined to award them, absent extenuating cir-444

cumstances, due to the inefficient and "piecemeal" nature of such relief.   When445
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cretion for award of interim fees:  degree of hardship on plaintiff and counsel;
existence of unreasonable delay by agency; length of time case already pending;
and length of time before litigation is concluded).  

      See Rosenfeld, 859 F.2d at 727; Washington Post, 789 F. Supp. at 425. 446

      See McDonnell v. United States, 4 F.3d 1227, 1236 (3d Cir. 1993) ("Even447

if a motion for attorney's fees is still pending in the district court, that motion does
not constitute a bar to our exercise of jurisdiction under § 1291." (citing Budinich
v. Becton Dickinson & Co., 486 U.S. 196, 198-202 (1988))); see also Anderson v.
HHS, 3 F.3d 1383, 1385 (10th Cir. 1993) ("`We think it indisputable that a claim
for attorney's fees is not part of the merits of the action to which the fees pertain.'"
(quoting Budinich, 486 U.S. at 200)).  

      Library of Congress, 478 U.S. at 314.  448

      848 F.2d at 1272.  449

      See Butler v. Nelson, No. 96-48, slip op. at 8-9 (D. Mont. May 16, 1997)450

("Section 552 of Title 5 includes a comprehensive and defined list of remedies
available; the conspicuous absence of a provision allowing an action for money
damages convinces the court that Plaintiff may not seek damages under the
FOIA."); Stabasefski v. United States, 919 F. Supp. 1570, 1573 (M.D. Ga. 1996)
("[T]he remedial measures available under the Freedom of Information Act are
limited to injunctive relief, costs, and attorney's fees." (citing 5 U.S.C.
§ 552(a)(4)(B), (E) (1994))). 

      See Schwartz v. United States Patent & Trademark Office, No. 95-5349,451

1996 U.S. App. LEXIS 4609, at **2-3 (D.C. Cir. Feb. 22, 1996); Thompson v.
Walbran, 990 F.2d 403, 405 (8th Cir. 1993); Wren v. Harris, 675 F.2d 1144, 1147

(continued...)
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interim fees are approved, however, payment of the fees need not await the final
judgment in the action.   It should also be noted that where all substantive legal446

issues have been resolved by the district court, the mere pendency of an
application for fees does not preclude appellate review of the district court's
decision on the merits.447

Finally, it should be noted that in a case decided under Title VII, but
logically applicable to the FOIA as well, the Supreme Court has held that, absent
an express waiver, a private party cannot recover interest against the federal
government.   Indeed, a fee enhancement to compensate counsel for delay in re-448

ceiving fees was deemed "interest" and, accordingly, was denied in Weisberg v.
Department of Justice.449

Sanctions

Although the FOIA does not authorize any award of monetary damages to a
requester,  either for an agency's unjustified refusal to release requested rec-450

ords,  or for allegedly improper disclosure of information,  the Act does451       452
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(10th Cir. 1982); Kuffel v. United States Bureau of Prisons, 882 F. Supp. 1116,
1127 (D.D.C. 1995); Gilbert v. Social Sec. Admin., No. 93-C-1055, slip op. at 10
(E.D. Wis. Dec. 28, 1994); Bologna v. Department of the Treasury, No. 93-1495,
slip op. at 8-9 (D.N.J. Mar. 29, 1994); Duffy v. United States, No. 87-C-10826,
slip op. at 31-32 (N.D. Ill. May 29, 1991); Daniels v. St. Louis Veterans Admin.
Reg'l Office, 561 F. Supp. 250, 251 (E.D. Mo. 1983); Diamond v. FBI, 532 F.
Supp. 216, 233 (S.D.N.Y. 1981), aff'd on other grounds, 707 F.2d 75 (2d Cir.
1983). 

      See Crumpton v. Stone, 59 F.3d 1400, 1406 (D.C. Cir. 1995) (agency de-452

cision to disclose information under FOIA constitutes "a discretionary function
exempt from suit under the [Federal Tort Claims Act]"), cert. denied, 116 S. Ct.
1018 (1996); Sterling v. United States, 798 F. Supp. 47, 48 & n.2 (D.D.C. 1992)
(neither FOIA nor Administrative Procedure Act authorizes award of monetary
damages for alleged improper disclosure), summary affirmance granted, No. 93-
5264 (D.C. Cir. Mar. 11, 1994). 

      See 5 U.S.C. § 1211 (1994) (establishing "Office of Special Counsel"453

independent of Merit Systems Protection Board). 

      5 U.S.C. § 552(a)(4)(F) (1994), as amended by Electronic Freedom of454

Information Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997); see
also President's Memorandum for Heads of Departments and Agencies regarding
the Freedom of Information Act, 29 Weekly Comp. Pres. Doc. 1999 (Oct. 4,
1993), reprinted in FOIA Update, Summer/Fall 1993, at 3 (emphasizing that
"unnecessary bureaucratic hurdles [have] no place in [FOIA's] implementation"). 
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provide that, in certain narrowly prescribed circumstances, agency employees
who act arbitrarily or capriciously in withholding information may be subject to
disciplinary action.  Subsection (a)(4)(F) of the FOIA, as amended, provides:

Whenever the court orders the production of any agency records
improperly withheld from the complainant and assesses against the
United States reasonable attorney fees and other litigation costs, and
the court additionally issues a written finding that the circumstances
surrounding the withholding raise questions whether agency
personnel acted arbitrarily or capriciously with respect to the with-
holding, the [United States Office of] Special Counsel  shall453

promptly initiate a proceeding to determine whether disciplinary
action is warranted against the officer or employee who was pri-
marily responsible for the withholding.454

Thus, there are three distinct jurisdictional prerequisites to the commence-
ment of a Special Counsel investigation under the FOIA:  (1) the court must order
the production of agency records found to be improperly withheld; (2) it must
award attorney fees and litigation costs; and (3) it must issue a specific "written
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      See, e.g., Simon v. United States Dep't of Labor, No. 83-3780, slip op. at 2-455

3 (D.D.C. Mar. 21, 1984) (court refused to issue "sanctions" finding when all re-
quested records had been produced in their entireties, because it could not order
production of any records); Emery v. Laise, 421 F. Supp. 91, 93 (D.D.C. 1976)
(same), aff'd sub nom. Emery v. Reinhardt, 566 F.2d 797 (D.C. Cir. 1977); see
also Wilder v. IRS, 601 F. Supp. 241, 243 (M.D. Ala. 1984) (although disclosure
delayed, no sanctions imposed because all material released); Idaho Wildlife
Fed'n v. Forest Serv., 3 Gov't Disclosure Serv. (P-H) ¶ 83,271, at 84,058 (D.D.C.
July 21, 1983) (no sanctions where agency records not improperly withheld);
Norwood v. FAA, No. 83-2315, slip op. at 20 (W.D. Tenn. Dec. 11, 1991) (when
court denies fees on ground that plaintiff is pro se, "the issuance of written
findings pursuant to 5 U.S.C. § 552(a)(4)(F) would be inappropriate since both
prerequisites have not been met"), aff'd in part & rev'd in part on other grounds,
993 F.2d 570 (6th Cir. 1993).  But see Ray v. United States Dep't of Justice, 716
F. Supp. 1449, 1451-52 (S.D. Fla. 1989) ("court order" requirement held satisfied
even though no record found to be improperly withheld).

      No. 77-C-3331, slip op. at 4 (N.D. Ill. Oct. 27, 1983), summary judgment456

granted (N.D. Ill. Feb. 29, 1984). 

      Id. at 4. 457

      See FOIA Update, Summer 1983, at 5.  458

      5 U.S.C. § 1216(a)(3) (1994).  459

      See H.R. Rep. No. 95-1717, at 137 (1978), reprinted in 1978 U.S.C.C.A.N.460

2723, 2870 ("[T]his provision is not intended to require that an administrative or
court decision be rendered concerning withholding of information before the
Special Counsel may investigate allegations of such a prohibited practice.").  
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finding" of suspected arbitrary or capricious conduct.   In one case, Miller v.455

Webster, it was found that the circumstances surrounding the withholding of
small portions of three documents did "suggest that the agency decision was arbi-
trary and capricious."   Despite having ordered disclosure of this information456

and awarding attorney fees, the court refused to refer the "alleged violation" to
the Merit Systems Protection Board, citing the common law maxim of "de
minimis non curat lex" (the law takes no notice of trifling matters).   Never-457

theless, the viability and importance of this sanction provision should not be
overlooked by agency FOIA personnel.   458

Additionally, the Office of Special Counsel is authorized by a provision of
the Whistleblower Protection Act of 1989 to investigate certain allegations
concerning arbitrary or capricious withholding of information requested under the
FOIA.   A significant distinction between this provision and subsection (a)(4)(F)459

of the FOIA is that the former does not require a judicial finding--indeed, no
lawsuit need even be filed to invoke this other sanction procedure.   460

Finally, as in all civil cases, courts may exercise their discretion to impose
sanctions on FOIA litigants and government counsel who have violated court
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      See, e.g., Voinche v. CIA, No. 96-31270, slip op. at 2 (5th Cir. June 18,461

1997) (cautioning plaintiff that "future frivolous appeals will invite the imposition
of sanctions"), petition for cert. filed, 66 U.S.L.W. 3137 (U.S. July 21, 1997) (No.
97-257); Schanen v. United States Dep't of Justice, 798 F.2d 348, 350 (9th Cir.
1986) (although exemption claims ultimately upheld, government ordered to pay
plaintiff's attorney fees and costs due to government counsel's failure to
competently defend claims); Oklahoma Publ'g Co. v. HUD, No. 87-1935-P, slip
op. at 7 (W.D. Okla. June 17, 1988) (attorney fees assessed against government
when counsel failed to comply with scheduling and disclosure orders); Hill v.
Department of the Air Force, No. 85-1485, slip op. at 7 (D.N.M. Sept. 4, 1987)
(because of unreasonable delay in processing FOIA request, documents ordered
processed at no further cost to plaintiff), aff'd on other grounds, 844 F.2d 1407
(10th Cir. 1988); see also Van Bourg, Allen, Weinberg & Roger v. NLRB, 762
F.2d 831, 833 (9th Cir. 1985) (warning that sanctions will be imposed if plaintiff's
counsel again "fails to inform us about material facts or procrastinates in obeying
our orders"); Salman v. Secretary of the Treasury, No. CV-N-96-296, slip op. at
4-7 (D. Nev. Jan. 2, 1997) (after receiving prior warning against filing frivolous
lawsuits, plaintiff ordered to show cause why he should not be sanctioned under
Rule 11 of Federal Rules of Civil Procedure); cf. Center for Nat'l Sec. Studies v.
INS, No. 87-2068, slip op. at 2 (D.D.C. July 27, 1988) (discovery ordered against
government for failure to comply with previous estimates of processing time and
to explain discrepancies in time estimates). 

      See Ellis v. United States, 941 F. Supp. 1068, 1081 (D. Utah. 1996). 462

      See, e.g., Goldgar v. Office of Admin., 26 F.3d 32, 35-36 & n.3 (5th Cir.463

1994) (warning plaintiff that subsequent filing or appeal of FOIA lawsuits
without jurisdictional basis may result in assessment of costs, attorney's fees and
proper sanctions or that plaintiff may be required to "obtain judicial preapproval
of all future filings"); In re Powell, 851 F.2d 427, 431-34 (D.C. Cir. 1988) (per
curiam); Wrenn v. Gallegos, No. 92-3358, slip op. at 1-2 (D.D.C. May 26, 1994)
(plaintiff's future filings barred absent prior leave of court when plaintiff "has
been adjudicated a vexatious litigant in several other forums and remains so in
this court"). 

      Crooker v. United States Marshals Serv., 641 F. Supp. 1141, 1143 (D.D.C.464

(continued...)
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rules or shown disrespect for the judicial process.   Claims of "bad faith" actions461

by the government agency itself, however, are more properly considered in
administrative proceedings or in determinations of whether to grant attorney
fees.   462

In determining whether to impose sanctions on plaintiffs, district courts re-
view the number and content of court filings and their effect on the courts as indi-
cia of frivolousness or harassment.    For example, as a sanction under Rule 11463

of the Federal Rules of Civil Procedure, a frequent FOIA requester who filed
more than forty-nine FOIA lawsuits over eight years and who routinely failed to
oppose motions to dismiss, was ordered to show cause in any subsequent lawsuit
why the principle of res judicata did not bar the intended suit.   As a general464
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1986); see Crooker v. ATF, No. 96-01790, slip op. at 1-2 (D.D.C. Nov. 22, 1996)
(dismissing complaint for failure to comply with requirements of Crooker v.
United States Marshals Serv.).  

      In re Powell, 851 F.2d at 434; cf. Zemansky v. EPA, 767 F.2d 569, 573-74465

(9th Cir. 1995) (district court exceeded its authority by requiring frequent
requester, whose requests included "questions, commentary, narrative" and other
extraneous material, to make future requests in "`separate document which is
clearly defined as an FOIA request' and not `intertwined with non-FOIA
matters'").  But see Hunsberger v. United States Dep't of Energy, No. 96-0455,
slip op. at 2 (D.D.C. Mar. 14, 1996) (enjoining plaintiff from filing any further
civil actions without first obtaining leave of court because "[p]laintiff's numerous
actions have demanded countless hours from this Court"). 

      28 U.S.C.A. § 1915(g) (West Supp. 1997). 466
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rule, however, "mere litigiousness alone does not support the issuance of an in-
junction" against filing further lawsuits.   465

It should additionally be noted, however, that in the case of a litigant who
is incarcerated, a federal statute now provides that an action in forma pauperis
cannot be filed by any such prisoner who, on three or more prior occasions while
incarcerated, "brought an action or appeal in a court of the United States that was
dismissed on the grounds that it is frivolous, malicious, or fails to state a claim
upon which relief may be granted."   Although this statute applies only to suits466

that have been brought in federal court, it applies both to federal 
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      See Willis v. FBI, No. 2:96-cv-276, slip op. at 1-2 (W.D. Mich. Oct. 21,467

1996) (ordering warden of state prison to "place a hold on plaintiff's prisoner
account" to provide for payment of filing fee). 

      See, e.g., Church of Scientology Int'l v. IRS, 995 F.2d 916, 921 (9th Cir.468

1993) (court ruling that document is nonexempt, without accompanying dis-
closure order, held nonappealable); Ferguson v. FBI, 957 F.2d 1059, 1063-64 (2d
Cir. 1992) (while "partial disclosure orders in FOIA cases are appealable," fact
that district court may have erred in deciding question of law does not vest
jurisdiction in appellate court when no disclosure order has yet been entered and,
consequently, no irreparable harm would result); Center for Nat'l Sec. Studies v.
CIA, 711 F.2d 409, 413-14 (D.C. Cir. 1983) (no appellate jurisdiction to review
court order granting summary judgment to defendant on only one of twelve
counts in complaint because order did not affect "predominantly all" merits of
case and plaintiffs did not establish that denial of relief under 28 U.S.C.
§ 1292(a)(1) (1994) would cause them irreparable injury); see also Summers v.
United States Dep't of Justice, 925 F.2d 450, 453 (D.C. Cir. 1991) (grant of stay
of proceedings under Open America not appealable "final decision"); Rosenfeld
v. United States, 859 F.2d 717, 727 (9th Cir. 1988) (award of interim attorney
fees not appealable); Hinton v. FBI, 844 F.2d 126, 129-33 (3d Cir. 1988) (form of
Vaughn order not appealable); In re Motion to Compel filed by Steele, 799 F.2d
461, 464-65 (9th Cir. 1986); Metex Corp. v. ACS Indus., 748 F.2d 150, 153 (3d
Cir. 1984); Green v. Department of Commerce, 618 F.2d 836, 839-41 (D.C. Cir.
1980).  But see John Doe Corp. v. John Doe Agency, 850 F.2d 105, 107-08 (2d
Cir. 1988) (finding district court order denying motion for disclosure of
documents, preparation of Vaughn Index and answers to interrogatories appeal-
able, and reversing on merits), rev'd on other grounds, 493 U.S. 146 (1989); Irons
v. FBI, 811 F.2d 681, 683 (1st Cir. 1987) (allowing government to appeal motion
for partial summary judgment for plaintiff, stating that appellate jurisdiction vests
at time order is made for government to turn over records). 

      See, e.g., Assembly of Cal. v. United States Dep't of Commerce, No.469
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prisoners and to state prisoners as well.  467

Considerations on Appeal

As a threshold matter, particularly in view of the exceptionally high per-
centage of FOIA cases decided by means of summary judgment, it should always
be remembered that not all orders granting judgment to a party on a FOIA issue
are immediately appealable.468

Once a case is on appeal, it is necessary for the government to obtain a stay
of any trial court disclosure order, when disclosure is required by a date certain or
when the order provides for disclosure "forthwith."  The government's motion for
such a stay should be granted as a matter of course in FOIA cases, as denial
would destroy the status quo and would cause irreparable harm to the government
appellant by mooting the issue on appeal, whereas granting such a stay causes rel-
atively minimal harm to the appellee.   469
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Civ-S-91-990, slip op. at 3 (E.D. Cal. Aug. 20, 1991) (order granting preliminary
injunction and refusing to stay disclosure), stay denied, No. 91-16266 (9th Cir.
Aug. 30, 1991), stay granted, 501 U.S. 1272 (1991); Rosenfeld v. United States
Dep't of Justice, 501 U.S. 1227 (1991) (full stay pending appeal granted); John
Doe Agency v. John Doe Corp., 488 U.S. 1306, 1307 (Marshall, Circuit Justice
1989) (granting stay based upon "balance of the equities"); see also Providence
Journal Co. v. FBI, 595 F.2d 889, 890 (1st Cir. 1979); Antonelli v. FBI, 553 F.
Supp. 19, 25 (N.D. Ill. 1982).  But see Manos v. United States Dep't of the Air
Force, No. 93-15672, slip op. at 2 (9th Cir. Apr. 28, 1993) (stay of district court
disclosure order denied when government "failed to demonstrate . . . any
possibility of success on the merits of its appeal," despite appellate court's recog-
nition that such denial would render appeal moot); Powell v. United States Dep't
of Justice, No. C-82-326, slip op. at 5 (N.D. Cal. June 14, 1985) (denying stay of
decision ordering release of, inter alia, classified information, because of gov-
ernmental delay and "obfuscation"), stay denied, No. 85-1918 (9th Cir. July 18,
1985), stay denied, No. A-84 (Rehnquist, Circuit Justice July 31, 1985)
(undocketed order); see also Armstrong v. Executive Office of the President, No.
89-142, slip op. at 2-6 (D.D.C. Feb. 27, 1995) (denying stay of determination that
National Security Council is an "agency" under FOIA).  See generally FOIA Up-
date, Summer 1991, at 1-2. 

      See Sheet Metal Workers Int'l Ass'n v. United States Air Force, 63 F.3d470

994, 997 (10th Cir. 1995) ("[O]ur court reviews de novo any legal determinations
made by the district court, once we have assured ourselves that the district court
had `had an adequate factual basis upon which to base its decision.'" (quoting
Anderson v. HHS, 907 F.2d 936, 942 (10th Cir. 1990))); Hale v. United States
Dep't of Justice, 973 F.2d 894, 897 (10th Cir. 1992) ("[W]e decline the
government's invitation to adopt a clearly erroneous standard."), cert. granted,
vacated & remanded on other grounds, 509 U.S. 918 (1993); KTVY-TV v. United
States, 919 F.2d 1465, 1468 (10th Cir. 1990) (per curiam); Anderson, 907 F.2d at
942 ("[W]e must review de novo the district court's legal conclusions that the re-
quested materials are covered by the relevant FOIA exemptions."). 

      See New England Apple Council v. Donovan, 725 F.2d 139, 141 n.2 (1st471

Cir. 1984) ("Rule 56(c) bars the district court from resolving any disputed factual
issues at the summary judgment stage.  Assuming the absence of genuine issues
of material fact, the issue on appeal from a grant of summary judgment concerns
whether the movant was entitled to judgment as a matter of law." (citing 10
Charles A. Wright et al. Federal Practice and Procedure § 2716 (1983))). 
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The legal standard governing the scope of appellate review of FOIA
decisions can best be described as "unsettled."  The more recent trend in the law,
led by the Court of Appeals for the Tenth Circuit, is to regard cases in which the
district court awarded summary judgment as involving exclusively questions of
law and to apply a purely de novo review standard.   This is entirely consistent470

with the nearly universal practice of adjudicating FOIA cases on the basis of sum-
mary judgment motions--which, in theory, can be utilized only in the absence of
any material, factual disputes.  471
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      Computer Prof'ls for Soc. Responsibility v. United States Secret Serv., 72472

F.3d 897, 902 (D.C. Cir. 1996) ("We review orders granting summary judgment
de novo."); Nation Magazine v. United States Customs Serv., 71 F.3d 885, 889
(D.C. Cir. 1995) ("We review de novo a district court's grant of summary
judgment in favor of an agency which claims to have complied with FOIA.");
Gallant v. NLRB, 26 F.3d 168, 171 (D.C. Cir. 1994); see also Petroleum Info.
Corp. v. United States Dep't of the Interior, 976 F.2d 1429, 1433 & n.3 (D.C. Cir.
1992) ("This circuit applies in FOIA cases the same standard of appellate review
applicable generally to summary judgments." (explicitly contrasting Ninth Cir-
cuit's "clearly erroneous" standard and citing Washington Post Co. v. HHS, 865
F.2d 320, 325-26 & n.8 (D.C. Cir. 1989))).

      See King v. United States Dep't of Justice, 830 F.2d 210, 218 & n.63 (D.C.473

Cir. 1987) (when trial court has adequate factual basis for decision, appellate
court should not disturb decision unless based on error of law or factual predicate
that is clearly erroneous (citing Church of Scientology v. United States Dep't of
the Army, 611 F.2d 738, 743 (9th Cir. 1980), and Kiraly v. FBI, 728 F.2d 273,
277 (6th Cir. 1984))); International Bhd. of Elec. Workers v. HUD, 763 F.2d 435,
435 (D.C. Cir. 1985) (district court's balancing under Exemption 6 should not be
upset unless it is "`either based on an error of law or a factual predicate which is
clearly erroneous'" (quoting Church of Scientology, 611 F.2d at 742)); Holy Spirit
Ass'n v. FBI, 683 F.2d 562, 563 (D.C. Cir. 1982) (district court's "findings of
fact" that information qualified as "investigatory" under Exemption 7 held "not
clearly erroneous"). 

      See Vaughn v. United States, 936 F.2d 862, 866 (6th Cir. 1991); Kiraly,474

728 F.2d at 276; Ingle v. Department of Justice, 698 F.2d 259, 267 (6th Cir.
1983). 

      See Detroit Free Press, Inc. v. Department of Justice, 73 F.3d 93, 95 (6th475

Cir. 1996); Jones v. FBI, 41 F.3d 238, 242 (6th Cir. 1994); Strout v. United States
Parole Comm'n, 40 F.3d 136, 138 (6th Cir. 1994) (per curiam) (citing Moore v.
Philip Morris Cos., 8 F.3d 335, 339 (6th Cir. 1993)).  

      See, e.g., Manna v. United States Dep't of Justice, 51 F.3d 1158, 1162-63476

(3d Cir. 1995); McDonnell v. United States, 4 F.3d 1227, 1242 (3d Cir. 1993).
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Most significantly, in its more recent pronouncements on this issue, the
Court of Appeals for the District of Columbia Circuit has likewise embraced the
de novo standard,  abandoning its prior divergent positions.   Similarly, the472     473

Court of Appeals for the Sixth Circuit initially adhered to a frequently adopted,
two-pronged deferential approach--which limited appellate review to a determin-
ation of (1) whether the district court had an adequate factual basis for its deter-
mination, and (2) if so, whether the court's determination was clearly erroneous.  474

Lately, however, the Sixth Circuit has adopted the de novo standard instead.   475

In contrast, the Court of Appeals for the Third Circuit undertakes de novo
review of any questions of law, but limits review of factual issues to the two-
pronged deferential standard.   This is likewise the current position of the Courts476
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      See Ethyl Corp. v. EPA, 25 F.3d 1241, 1246 (4th Cir. 1994) ("Although any477

factual conclusions that place a document within a stated exemption of FOIA are
reviewed under a clearly erroneous standard, `the question of whether a
documents fits within one of FOIA's prescribed exemptions is one of law, upon
which the district court is entitled to no deference.'" (quoting City of Va. Beach v.
Department of Commerce, 995 F.2d 1247, 1252 n.12 (4th Cir. 1993))).  But see
Bowers v. United States Dep't of Justice, 930 F.2d 350 (4th Cir. 1991) (initially
quoting two-pronged, deferential standard but further specifying that findings of
fact not entitled to "clearly erroneous" deference); Spannaus v. United States
Dep't of Justice, 813 F.2d 1285, 1288 & n.4 (4th Cir. 1987) (same). 

      Compare Calhoun v. Lyng, 864 F.2d 34, 36 (5th Cir. 1988) (two-pronged,478

deferential standard of review), with Avondale Indus. v. NLRB, 90 F.3d 955, 958
(5th Cir. 1996) (de novo review appropriate when parties' dispute focuses "`not
upon the unique facts of [the] case, but upon categorical rules,'" a question of law
to which district court is not entitled to deference (quoting Halloran v. VA, 874
F.2d 315, 320 (5th Cir. 1989))).  

      Compare Kaganove v. EPA, 856 F.2d 884, 886 (7th Cir. 1988) (questions479

of law reviewed de novo), with Becker v. IRS, 34 F.3d 398, 402 (7th Cir. 1994)
(whether withheld material fits within established standards of exemption
reviewed under two-pronged, deferential test), and Wright v. OSHA, 822 F.2d
642, 645 (7th Cir. 1987) (same), and DeBold v. Stimson, 735 F.2d 1037, 1040
(7th Cir. 1984) ("We hold that the district court's factual finding that all of the
requested documents that exist have been produced is not clearly erroneous."). 

      See, e.g., Miscavige v. IRS, 2 F.3d 366, 367 (11th Cir. 1993); Currie v.480

IRS, 704 F.2d 523, 528 (11th Cir. 1983); Chilivis v. SEC, 673 F.2d 1205, 1210
(11th Cir. 1982). 

      Columbia Packing Co. v. USDA, 562 F.2d 495, 500 (1st Cir. 1977) ("We481

are also satisfied that the court did not abuse its discretion [in its balancing under
Exemption 6].").  

      See New England Apple Council v. Donovan, 725 F.2d 139, 141 n.2 (1st482

Cir. 1984) ("Appellees incorrectly state that this court may reverse the
district court only if its conclusions are `clearly erroneous.'  In summary judgment
there can be no review of factual issues, because Rule 56(c) bars the district court

(continued...)
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of Appeals for the Fourth Circuit  and the Fifth Circuit.   It further appears that477    478

the Court of Appeals for the Seventh Circuit may have also adopted this view,
albeit implicitly.   Decisions of the Court of Appeals for the Eleventh Circuit ex-479

plicitly identify only the two-pronged, deferential standard of review for factual
issues,  but presumably this circuit court, too, would not regard its evaluation of480

purely legal issues as constrained in any way.  
The state of the law in the Courts of Appeals for the First and Ninth

Circuits cannot be conclusively ascertained and perhaps best illustrates the
confusion that frequently surrounds this issue.  In an early case, the First Circuit
alluded to an "abuse of discretion" standard,  but subsequently eschewed any481

deference to the district court's decision.   Then, in two 1987 decisions issued482
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     (...continued)482

from resolving any disputed factual issues at the summary judgment stage."). 

      Compare Aronson v. HUD, 822 F.2d 182, 188 (1st Cir. 1987) ("In re-483

viewing a district court's grant of summary judgment, we apply the same standard
as the district court."), with Irons, 811 F.2d at 684 ("where the conclusions of the
trial court depend on its . . . choice of which competing inferences to draw from
undisputed basic facts, appellate courts should defer to such fact-intensive
findings, absent clear error"; however, questions of pure legal interpretation
reviewed de novo).  

      See Church of Scientology Int'l v. United States Dep't of Justice, 30 F.3d484

224, 231 (1st Cir. 1994).

      See Davin v. United States Dep't of Justice, 60 F.3d 1043, 1048-49 (3d Cir.485

1995) (review of adequacy of factual basis for district court's decision "is de novo
and requires us to examine the affidavits below"); Wiener v. FBI, 943 F.2d 972,
978 (9th Cir. 1991) ("Whether the government's public affidavits constituted an
adequate Vaughn index is a question of law reviewed de novo."). 

      See Painting Indus. v. Air Force, 26 F.3d 1479, 1482 (9th Cir. 1994) ("We486

determine whether the district court had an adequate factual basis on which to
make its decision and, if so, review for clear error the district court's finding that
the documents were exempt."); Assembly of Cal. v. United States Dep't of
Commerce, 968 F.2d 916, 919 (9th Cir. 1992) ("In reviewing a district court's
judgment under the FOIA, we `must determine whether the district judge had an
adequate factual basis for his or her decision' and, if so, we `must determine
whether the decision below was clearly erroneous.'" (quoting Church of
Scientology, 611 F.2d at 742)); National Wildlife Fed'n v. United States Forest
Serv., 861 F.2d 1114, 1116 (9th Cir. 1988); Lewis v. IRS, 823 F.2d 275, 377-78
(9th Cir. 1987) ("First, we determine whether the district court had an adequate
factual basis on which to make its decision.  If the district court had such an
adequate basis, we review the district court's finding that the documents were ex-
empt for clear error."). 

      Minier v. CIA, 88 F.3d 796, 800 (9th Cir. 1996) ("We must first determine487
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less than five months apart, it appeared to articulate opposite standards.   Its483

most recent application of a de novo standard of review was limited to review of
the district court's determination of whether the government supplied an adequate
Vaughn Index.   This issue, however, logically falls within the category of484

whether the district court had an adequate factual basis for its determination, a
question which is subject to de novo review even in those circuits employing the
more deferential, two-pronged test.   485

A similar situation prevails in the Ninth Circuit.  In a line of earlier cases,
the Ninth Circuit routinely employed a pure, two-pronged deferential standard.  486

In two decisions rendered in 1996, however, the court appeared to change course
and to have decided that whether an exemption had been properly applied
involved a legal determination, one subject to de novo review.   Consequently,487
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     (...continued)487

whether the district court had an adequate factual basis upon which to base its
decision.  If so, the district's conclusion of an exemption's applicability is
reviewed de novo."); Schiffer v. FBI, 78 F.3d 1405, 1409 (9th Cir. 1996)
("[W]hile we review the underlying facts supporting the district court's decision
for clear error, we review de novo its conclusion [regarding the applicability of
specific exemptions]."); see Rosenfeld v. United States Dep't of Justice, 57 F.3d
803, 807 (9th Cir. 1995) (district court's legal conclusions are reviewed de novo;
review of factual issues limited to determining whether adequate factual basis
supports district court's ruling and, if so, whether decision is clearly erroneous),
petition for cert. dismissed, 116 S. Ct. 833 (1996). 

      Maricopa Audubon Soc'y v. United States Forest Serv., 108 F.3d 1082,488

1085 (9th Cir. 1997); see Maricopa Audubon Soc'y v. United States Forest Serv.,
108 F.3d 1089, 1093 (9th Cir. 1997). 

      See Anderson v. HHS, 80 F.3d 1500, 1507 (10th Cir. 1996) (district court489

decision to deny further discovery on attorney fees issue "was not an abuse of
discretion"); Church of Scientology v. IRS, 991 F.2d 560, 562 (9th Cir. 1993),
vacated in part on other grounds & remanded, No. 91-15730 (9th Cir. July 14,
1994); Meeropol v. Meese, 790 F.2d 942, 960 (D.C. Cir. 1986); Northrop Corp.
v. McDonnell Douglas Corp., 751 F.2d 395, 399 (D.C. Cir. 1988).  

      5 U.S.C. §§ 701-706 (1994). 490

      AT&T Info. Sys. v. GSA, 810 F.2d 1233, 1236 (D.C. Cir. 1987) (citing491

Chrysler Corp. v. Brown, 441 U.S. 281, 318 (1979)); accord Reliance Elec. Co. v.
Consumer Prod. Safety Comm'n, 924 F.2d 274, 277 (D.C. Cir. 1991).  

      See, e.g., Taxpayers Watchdog, Inc. v. Stanley, 819 F.2d 294, 297 (D.C.492

Cir. 1987) (per curiam); Walker v. Washington, 627 F.2d 541, 545 (D.C. Cir.
1980) (per curiam). 

- 554 -

in one of its most recent decisions, the Ninth Circuit was forced to frankly
concede:  "Our standard of review in FOIA cases is unclear."   In sum, the case488

law on this point simply cannot be reconciled among the various circuits, and
conflicting decisions are not uncommon even within the same circuit.  

In contrast, it is well settled that a trial court decision refusing to allow dis-
covery will be reversed only if the court abused its discretion.   Similarly, a re-489

verse FOIA case--which is brought under the Administrative Procedure Act --is490

reviewed only with reference to whether the agency acted in a manner that was
"arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with
law," based upon the "whole [administrative] record."   491

It is noteworthy that in routine FOIA cases where the merits and law of a
case are so clear as to justify summary disposition, summary affirmance or re-
versal may be appropriate.   Other procedures are available for discharging the492
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      See, e.g., Constangy, Brooks & Smith v. NLRB, 851 F.2d 839, 842 (6th493

Cir. 1988) (inappropriate to vacate district court order, after fully complied with,
when attorney fees issue pending; proper procedure is to dismiss appeal); Larson
v. Executive Office for United States Attorneys, No. 85-6226, slip op. at 4 (D.C.
Cir. Apr. 6, 1988) (when only issue on appeal is mooted, initial lower court order
should be vacated without prejudice and case remanded).  

      See Baez v. United States Dep't of Justice, 684 F.2d 999, 1005-07 (D.C.494

Cir. 1982) (en banc).  

      CNA Fin. Corp. v. Donovan, 830 F.2d 1132, 1133 n.1 (D.C. Cir. 1987);1

Cortez III Serv. Corp. v. NASA, 921 F. Supp. 8, 11 (D.D.C. 1996) (in reverse
FOIA actions "courts have jurisdiction to hear complaints brought by parties
claiming that an agency decision to release information adversely affects them"),
appeal voluntarily dismissed, No. 96-5163 (D.C. Cir. July 3, 1996); see Bartholdi
Cable Co. v. FCC, 114 F.3d 274, 279 (D.C. Cir. 1997) (submitter challenged
agency order requiring it to publicly disclose information, which was issued in
context of federal licensing requirements and was not connected to any FOIA
request); see also McDonnell Douglas Corp. v. Widnall, No. 94-0091, slip op. at
13 (D.D.C. Apr. 11, 1994) (submitter challenged agency release decision that was
based upon disclosure obligation imposed by Federal Acquisition Regulation
(FAR), rather than by FOIA request), and McDonnell Douglas Corp. v. Widnall,
No. 92-2211, slip op. at 8 (D.D.C. Apr. 11, 1994) (same), cases consolidated on
appeal & remanded for further development of the record, 57 F.3d 1162, 1167
(D.C. Cir. 1995).  

      CNA, 830 F.2d at 1134 n.1; see Alexander & Alexander Servs. v. SEC, No.2

92-1112, slip op. at 23, 26 (D.D.C. Oct. 19, 1993) (agency determined that
Exemptions 4, 7(B), and 7(C) did not apply to certain requested information and

(continued...)
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appellate court's functions in unusual procedural circumstances.   493

Lastly, Rule 39(a) of the Federal Rules of Appellate Procedure is applied to
award costs to the government when it is successful in a FOIA appeal; the D.C.
Circuit has held that the presumption in Rule 39(a) favoring such awards of costs
is fully applicable in FOIA cases.  494

"REVERSE" FOIA

A "reverse" FOIA action is one in which the "submitter of information--
usually a corporation or other business entity" that has supplied an agency with
"data on its policies, operations or products--seeks to prevent the agency that
collected the information from revealing it to a third party in response to the
latter's FOIA request."   The agency's decision to release the information will1

ordinarily "be grounded either in its view that none of the FOIA exemptions ap-
plies, and thus that disclosure is mandatory, or in its belief that release is justified
in the exercise of its discretion, even though the information falls within one or
more of the statutory exemptions."   Typically, the submitter contends that the2
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"chose not to invoke" Exemption 5 for certain other requested information),
appeal dismissed, No. 93-5398 (D.C. Cir. Jan. 4, 1996).  See generally Attorney
General's Memorandum for Heads of Departments and Agencies regarding the
Freedom of Information Act (Oct. 4, 1993), reprinted in FOIA Update,
Summer/Fall 1993, at 4-5 (establishing "foreseeable harm" standard governing
use of FOIA exemptions); FOIA Update, Spring 1994, at 3.   

      5 U.S.C. § 552(b)(4) (1994), as amended by Electronic Freedom of Infor-3

mation Act Amendments of 1996, 5 U.S.C.A. § 552 (West Supp. 1997).  

      See Bartholdi, 114 F.3d at 282 (denying submitter's request for injunction4

based on claim that agency's balancing of interests under Exemption 6 was
"arbitrary or capricious" and holding that "even were [the submitter] correct that
its submissions fall within Exemption 6, the [agency] is not required to withhold
the information from public disclosure" as "FOIA's exemptions simply permit,
but do not require, an agency to withhold exempted information"); Na Iwi O Na
Kupuna v. Dalton, 894 F. Supp. 1397, 1411-13 (D. Haw. 1995) (denying
plaintiff's request to enjoin release of information that plaintiff contended was
exempt pursuant to Exemptions 3 and 6); Church Universal & Triumphant, Inc. v.
United States, No. 95-0163, slip op. at 2, 3 & n.3 (D.D.C. Feb. 8, 1995) (rejecting
submitter's argument "that the documents in question are `return information' that
is protected from disclosure under" Exemption 3, but sua sponte asking agency
"to consider whether any of the materials proposed for disclosure are protected
by" Exemption 6); Alexander, No. 92-1112, slip op. at 23, 24, 26 (D.D.C. Oct.
19, 1993) (agreeing with submitter that Exemption 7(C) should have been
invoked and ordering agency to withhold additional information; finding that
submitter failed to "timely provide additional substantiation" to justify its claim
that Exemption 7(B) applied; and finding that deliberative process privilege of
Exemption 5 "belongs to the governmental agency to invoke or not," noting "ab-
sence of any record support" that agency, "as a general matter, arbitrarily declined
to invoke that privilege"). 

      Martin Marietta Corp. v. Dalton, No. 94-2702, 1997 WL 459831, at *5 n.4.5

(D.D.C. Aug. 8, 1997); accord Frazee v. United States Forest Serv., 97 F.3d 367,
371 (9th Cir. 1996) ("party seeking to withhold information under Exemption 4
has the burden of proving that the information is protected from disclosure").  
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requested information falls within Exemption 4 of the FOIA,  but submitters have3

also challenged the contemplated disclosure of information that they contended
was exempt under other FOIA exemptions as well.   4

In a reverse FOIA suit "the party seeking to prevent a disclosure the
government itself is otherwise willing to make" assumes the "burden of justifying
nondisclosure."   Moreover, a challenge to an agency's disclosure decision is5

reviewed in light of the "basic policy" of the FOIA to "`open agency action to the
light of public scrutiny'" and consistent with the "narrow construction" afforded to



                                                                          "REVERSE" FOIA

      Martin Marietta, 1997 WL 459831, at *4 (quoting United States Dep't of Air6

Force v. Rose, 425 U.S. 352, 372 (1976)); accord Occidental Petroleum
Corp. v. SEC, 873 F.2d 325, 342 (D.C. Cir. 1989) (explaining that "statutory
policy favoring disclosure requires that the opponent of disclosure" bear burden
of persuasion); see also Daisy Mfg. Co. v. Consumer Prod. Safety Comm'n, No.
96-5152, slip op. at 3 (W.D. Ark. Feb. 5, 1997) (examining submitter's claims in
light of "the policy of the United States government to release records to the
public except in the narrowest of exceptions" and observing that "[o]penness is a
cherished aspect of our system of government") (appeal pending).  

      See McDonnell Douglas Corp. v. NASA, No. 95-5288, slip op. at 1 (D.C.7

Cir. Apr. 1, 1996) (ordering reverse FOIA case "dismissed as moot in light of the
withdrawal of the [FOIA] request at issue"); General Dynamics Corp. v. Depart-
ment of the Air Force, No. 92-5186, slip op. at 1 (D.C. Cir. Sept. 23, 1993)
(same); Gulf Oil Corp. v. Brock, 778 F.2d 834, 838 (D.C. Cir. 1985) (deciding
that when FOIA request withdrawn while case on appeal, dispute that was once
before court became moot); cf. Sterling v. United States, 798 F. Supp. 47, 48
(D.D.C. 1992) (declaring that once record has been released, "there are no
plausible factual grounds for a `reverse FOIA' claim"), aff'd, No. 93-5264 (D.C.
Cir. Mar. 11, 1994).  See generally Kansas Gas & Elec. Co. v. NRC, No. 87-
2748, slip op. at 4 (D.D.C. July 2, 1993) (holding that submitter's "unsuccessful
earlier attempt" to suppress disclosure in state court "effectively restrains it" from
raising same arguments again in reverse FOIA action). 

      441 U.S. 281, 293-94 (1979); accord Bartholdi, 114 F.3d at 281 ("mere fact8

that information falls within a FOIA exemption does not of itself bar an agency
from disclosing the information"); RSR Corp. v. Browner, 924 F. Supp. 504, 509
(S.D.N.Y. 1996) ("FOIA itself does not provide a cause of action to a party
seeking to enjoin an agency's disclosure of information, even if the information
requested falls within one of FOIA's exemptions"), aff'd, No. 96-6186, 1997 WL
134413 (2d Cir. Mar. 26, 1997), affirmance vacated without explanation (2d Cir.
Apr. 17, 1997); Kansas Gas, No. 87-2748, slip op. at 3 (D.D.C. July 2, 1993)
("party seeking to prevent disclosure . . . must rely on other sources of law,
independent of FOIA, to justify enjoining disclosure").  

      18 U.S.C. § 1905 (1994).  9
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the FOIA's exemptions.   If the underlying FOIA request is subsequently6

withdrawn, the basis for the court's jurisdiction will dissipate and the case will be
dismissed as moot.   7

  
The landmark case in the reverse FOIA area is Chrysler Corp. v. Brown, in

which the Supreme Court held that jurisdiction for a reverse FOIA action cannot
be based on the FOIA itself "because Congress did not design the FOIA
exemptions to be mandatory bars to disclosure" and, as a result, the FOIA "does
not afford" a submitter "any right to enjoin agency disclosure."   Moreover, the8

Supreme Court held that jurisdiction cannot be based on the Trade Secrets Act  (a9

broadly worded criminal statute prohibiting the unauthorized disclosure of
"practically any commercial or financial data collected by any federal employee
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      CNA, 830 F.2d at 1140.  10

      Chrysler, 441 U.S. at 316-17.  11

      Id. at 318.  12

      5 U.S.C. §§ 701-706 (1994); see, e.g., CC Distribs. v. Kinzinger, No. 94-13

1330, slip op. at 5 (D.D.C. June 28, 1995) ("neither FOIA nor the Trade Secrets
Act provides a cause of action to a party who challenges an agency decision to
release information . . . [but] a party may challenge the agency's decision" under
APA); Comdisco, Inc. v. GSA, 864 F. Supp. 510, 513 (E.D. Va. 1994) ("sole
recourse" of "party seeking to prevent an agency's disclosure of records under
FOIA" is review under APA); Atlantis Submarines Haw., Inc. v. United States
Coast Guard, No. 93-00986, slip op. at 5 (D. Haw. Jan. 28, 1994) (in reverse
FOIA suit, "an agency's decision to disclose documents over the objection of the
submitter is reviewable only under" APA) (denying motion for preliminary
injunction), dismissed per stipulation (D. Haw. Apr. 11, 1994); Environmental
Tech., Inc. v. EPA, 822 F. Supp. 1226, 1228 (E.D. Va. 1993). 

      See, e.g., McDonnell Douglas Corp. v. Widnall, 57 F.3d 1162, 1164 (D.C.14

Cir. 1995) (Trade Secrets Act "can be relied upon in challenging agency action
that violates its terms as `contrary to law' within the meaning of" APA);
Acumenics Research & Tech. v. Department of Justice, 843 F.2d 800, 804 (4th
Cir. 1988); General Elec. Co. v. NRC, 750 F.2d 1394, 1398 (7th Cir. 1984);
Cortez, 921 F. Supp. at 11; Lykes Bros. S.S. Co. v. Pena, No. 92-2780, slip op. at
5 (D.D.C. Sept. 2, 1993); General Dynamics Corp. v. United States Dep't of the
Air Force, 822 F. Supp. 804, 806 (D.D.C. 1992), vacated as moot, No. 92-5186
(D.C. Cir. Sept. 23, 1993); McDonnell Douglas Corp. v. NASA, No. 91-3134,
transcript at 6 (D.D.C. Jan. 24, 1992) (bench order), remanded, No. 92-5342
(D.C. Cir. Feb. 14, 1994); Raytheon Co. v. Department of the Navy, No. 89-2481,
slip op. at 4 (D.D.C. Dec. 22, 1989).   

      5 U.S.C. § 552(b)(3).  15

      441 U.S. at 319 n.49.  16
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from any source" ), because it is a criminal statute that does not afford a "private10

right of action."   Instead, the Court found that review of an agency's "decision to11

disclose" requested records  can be brought under the Administrative Procedure12

Act (APA).   Accordingly, reverse FOIA plaintiffs ordinarily argue that an13

agency's contemplated release would violate the Trade Secrets Act and thus
would "not be in accordance with law" or would be "arbitrary and capricious"
within the meaning of the APA.    14

In Chrysler, the Supreme Court specifically did not address the "relative
ambits" of Exemption 4 and the Trade Secrets Act, nor did it determine whether
the Trade Secrets Act qualified as an Exemption 3  statute.   Almost a decade15 16

later, the Court of Appeals for the District of Columbia Circuit, after repeatedly



                                                                          "REVERSE" FOIA

      CNA, 830 F.2d at 1134.  17

      Id. at 1141.  18

      Id. at 1139-40.  19

      Id. at 1151; accord Bartholdi, 114 F.3d at 281 (citing CNA, court declares: 20

"[W]e have held that information falling within Exemption 4 of [the] FOIA also
comes within the Trade Secrets Act."); Alexander, No. 92-1112, slip op. at 21
(D.D.C. Oct. 19, 1993); General Dynamics, 822 F. Supp. at 806.  But see
McDonnell Douglas, 57 F.3d at 1165 n.2 (D.C. Circuit panel noting in dicta that
"we suppose it is possible that this statement [from CNA] is no longer accurate in
light of [the court's] recently more expansive interpretation of the scope of
Exemption 4" in Critical Mass Energy Project v. NRC, 975 F.2d 871, 879 (D.C.
Cir. 1992)).    

      See, e.g., Bartholdi, 114 F.3d at 281 (when information is shown to be21

protected by Exemption 4, government is generally "precluded from releasing" it
due to provisions of Trade Secrets Act); McDonnell Douglas Corp. v. NASA, 895
F. Supp. 319, 322 n.4 (D.D.C. 1995) (because two provisions are "co-extensive,"
it is "unnecessary to perform a redundant analysis"), vacated as moot, No. 95-
5288 (D.C. Cir. Apr. 1, 1996); Chemical Waste Management, Inc. v. O'Leary,
No. 94-2230, slip op. at 1 n.1 (D.D.C. Feb. 28, 1995) ("analysis under either
regime is identical"); Raytheon, No. 89-2481, slip op. at 4 (D.D.C. Dec. 22,
1989).  

      See, e.g., RSR, 924 F. Supp. at 512 (Clean Water Act and "regulations22

promulgated under it permit disclosure" of submitter's "effluent data" and so
agency's contemplated disclosure of such data is authorized by law); McDonnell
Douglas, No. 94-0091, slip op. at 13 (D.D.C. Apr. 11, 1994) (FAR disclosure
provision serves as legal authorization for agency to release exercised option

(continued...)
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skirting these difficult issues, "definitively" resolved them.   With regard to the17

Trade Secrets Act and Exemption 3, the D.C. Circuit held that the Trade Secrets
Act does not qualify as an Exemption 3 statute under either of that exemption's
subparts, particularly as it acts only as a prohibition against "unauthorized"
disclosures.   Indeed, because "agencies conceivably could control the frequency18

and scope of its application through regulations adopted on the strength of
statutory withholding authorizations which do not themselves survive the rigors
of Exemption 3," the D.C. Circuit found it inappropriate to classify the Trade
Secrets Act as an Exemption 3 statute.   (For a further discussion of this point,19

see Exemption 3, Additional Considerations, above.) 

In addition, the D.C. Circuit ruled that the scope of the Trade Secrets Act is
not narrowly limited to that of its three predecessor statutes and that, instead, its
scope is "at least co-extensive with that of Exemption 4."   Thus, information20

falling within the ambit of Exemption 4 would also fall within the scope of the
Trade Secrets Act.   Accordingly, in the absence of a statute or properly21

promulgated regulation giving an agency authority to release the information--
which would remove the Trade Secrets Act's disclosure prohibition --22
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     (...continued)22

prices and thus such prices are "not protected from disclosure by the Trade
Secrets Act"); McDonnell Douglas, No. 92-2211, slip op. at 8 (D.D.C. Apr. 11,
1994) (same); St. Mary's Hosp., Inc. v. Harris, 604 F.2d 407, 409-10 (5th Cir.
1979); Jackson v. First Fed. Sav., 709 F. Supp. 887, 890-94 (E.D. Ark. 1989). 
See generally Bartholdi, 114 F.3d at 281-82 (rejecting challenge to validity of
disclosure regulation for failure to first exhaust issue before agency); South Hills
Health Sys. v. Bowen, 864 F.2d 1084, 1093 (3d Cir. 1988) (rejecting challenge to
validity of disclosure regulation as unripe).  

      See CNA, 830 F.2d at 1151-52; see also Pacific Architects & Eng'rs v. Unit-23

ed States Dep't of State, 906 F.2d 1345, 1347 (9th Cir. 1990) (when release of re-
quested information is barred by the Trade Secrets Act, agency "does not have
discretion to release it"); Environmental Tech., 822 F. Supp. at 1228 (Trade
Secrets Act "bars disclosure of information that falls within Exemption 4");
General Dynamics, 822 F. Supp. at 806 (Trade Secrets Act "is an independent
prohibition on the disclosure of information within its scope"); see also FOIA Up-
date, Summer 1985, at 3 (discussing Trade Secrets Act bar to discretionary dis-
closure under Exemption 4).  

      CNA, 830 F.2d at 1152 n.139. 24

      Id.; see also Frazee, 97 F.3d at 373 (emphasizing that submitters gave "no25

reason as to why the Trade Secrets Act should, in their case, provide protection
from disclosure broader than the protection provided by Exemption 4 of [the]
FOIA" and finding that because requested document was "not protected from
disclosure under Exemption 4," it also was "not exempt from disclosure under the
Trade Secrets Act"); Alexander, No. 92-1112, slip op. at 21 (D.D.C. Oct. 19,
1993) (declaring that "if the documents are not deemed confidential pursuant to
Exemption 4, they will not be protected under the Trade Secrets Act").       

      441 U.S. 281, 318 (1979); accord Reliance Elec. Co. v. Consumer Prod.26

Safety Comm'n, 924 F.2d 274, 277 (D.C. Cir. 1991). 
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a determination that requested material falls within Exemption 4 is tantamount to
a determination that the material cannot be released, because to do so would
violate the Trade Secrets Act.   To the extent information falls outside the scope23

of Exemption 4, the D.C. Circuit found that there was no need to determine whe-
ther it nonetheless still fits within the outer boundaries of the Trade Secrets Act.  24

Such a ruling was unnecessary because the FOIA itself would provide the
necessary authorization to release any information not falling within one of its
exemptions.25

Standard of Review

In Chrysler Corp. v. Brown, the Supreme Court held that the Administra-
tive Procedure Act's predominant scope and standard of judicial review--review
on the administrative record according to an arbitrary and capricious standard--
should "ordinarily" apply to reverse FOIA actions.   Indeed, the Court of Appeals26

for the District of Columbia Circuit has strongly emphasized that judicial review
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      National Org. for Women v. Social Sec. Admin., 736 F.2d 727, 745 (D.C.27

Cir. 1984) (per curiam) (McGowan & Mikva, JJ., concurring in result); accord
Acumenics Research & Tech. v. United States Dep't of Justice, 843 F.2d 800,
804-05 (4th Cir. 1988); RSR Corp. v. Browner, 924 F. Supp. 504, 509 (S.D.N.Y.
1996), aff'd, No. 96-6186, 1997 WL 134413 (2d Cir. Mar. 26, 1997), affirmance
vacated without explanation (2d Cir. Apr. 17, 1997); Com-
disco, Inc. v. GSA, 864 F. Supp. 510, 513 (E.D. Va. 1994); Burnside-Ott Aviation
Training Ctr. v. United States, 617 F. Supp. 279, 282-84 (S.D. Fla. 1985); cf.
Alcolac, Inc. v. Wagoner, 610 F. Supp. 745, 749 (W.D. Mo. 1985) (agency's
decision to deny claim of confidentiality upheld as "rational").  But see Carolina
Biological Supply Co. v. USDA, No. 93CV00113, slip op. at 4 & n.2 (M.D.N.C.
Aug. 2, 1993) (applying de novo review after observing that standard of review
issue presented close "judgment call"); Artesian Indus. v. HHS, 646 F. Supp.
1004, 1005-06 (D.D.C. 1986) (court flatly rejected position advanced by both
parties that it should base its decision on agency record according to arbitrary and
capricious standard).    

      CNA Fin. Corp. v. Donovan, 830 F.2d 1132, 1162 (D.C. Cir. 1987); see,28

e.g., RSR, 924 F. Supp. at 509 (agency's factfinding procedures found adequate
when submitter was "promptly notified" of FOIA request and "given an
opportunity to object to disclosure" and "to substantiate [those] objections" before
agency decision made); Comdisco, 864 F. Supp. at 514 (because submitter
"accorded a full and fair opportunity to state and support its position on
disclosure, it cannot be said" that agency's factfinding procedures were inade-
quate); see also CC Distribs. v. Kinzinger, No. 94-1330, slip op. at 6 (D.D.C.
June 28, 1995) (review confined to record when submitter did "not actually chal-
lenge the agency's factfinding procedures," but instead challenged how agency
"applied" those procedures); Chemical Waste Management, Inc. v. O'Leary, No.
94-2230, slip op. at 7 n.4 (D.D.C. Feb. 28, 1995) (although agency's factfinding
itself found to be inadequate, agency's "factfinding procedures" not challenged
and so court's review limited to agency record).  See generally General Dynamics
Corp. v. United States Dep't of the Air Force, 822 F. Supp. 804, 806-07 (D.D.C.
1992), vacated as moot, No. 92-5186 (D.C. Cir. Sept. 23, 1993); McDonnell
Douglas Corp. v. NASA, No. 91-3134, transcript at 6 (D.D.C. Jan. 24, 1992)
(bench order) (recognizing that court has "very limited scope of review"),
remanded, No. 92-5342 (D.C. Cir. Feb. 14, 1994); International Computaprint
Corp. v. United States Dep't of Commerce, No. 87-1848, slip op. at 12-13
(D.D.C. Aug. 16, 1988); Davis Corp. v. United States, No. 87-3365, slip op. at 5
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in reverse FOIA cases should be based on the administrative record, with de novo
review reserved for only those cases in which an agency's administrative
procedures were "severely defective."  27

The D.C. Circuit subsequently reaffirmed its position on the appropriate
scope of judicial review in reverse FOIA cases, holding that the district court
"behaved entirely correctly" when it rejected the argument advanced by the
submitter--that it was entitled to de novo review because the agency's factfinding
procedures were inadequate--and instead confined its review to an examination of
the administrative record.   The Court of Appeals for the Ninth Cir28
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     (...continued)28

(D.D.C. Jan. 19, 1988). 

      Pacific Architects & Eng'rs v. United States Dep't of State, 906 F.2d 1345,29

1348 (9th Cir. 1990).  

      See Reliance, 924 F.2d at 277 (insisting that court "cannot properly30

perform" its reviewing function "unless the agency has explained the reasons for
its decision"); see also McDonnell Douglas Corp. v. NASA, 895 F. Supp. 319,
323-24 (D.D.C. 1995) (ordering record supplemented after finding that certain
documents "specifically referenced" in submitter's letter to agency "were im-
properly omitted from the administrative record" and holding that even though
those referenced documents had not been examined by agency, the letter itself
was, and agency "cannot pick and choose what information in the document will
be considered"), vacated as moot, No. 95-5288 (D.C. Cir. Apr. 1, 1996). 
Compare McDonnell Douglas, No. 91-3134, transcript at 6 (D.D.C. Jan. 24,
1992) (finding agency's action arbitrary and capricious based on insufficient
agency record), with General Dynamics, 822 F. Supp. at 806 (deeming agency's
action not to be arbitrary and capricious based upon "lengthy and thorough"
administrative record). 

      General Elec. Co. v. NRC, 750 F.2d 1394, 1403 (7th Cir. 1984) (remanding31

case for elaboration of basis for agency's decision).    

      McDonnell Douglas Corp. v. Widnall, 57 F.3d 1162, 1167 (D.C. Cir. 1995)32

(inexplicably deeming case to have come to court in "unusual posture" with
"confusing administrative record" stemming from "intersection" of FOIA actions
and contract award announcements).    
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cuit, similarly rejecting a submitter's challenge to an agency's factfinding proce-
dures, has also held that judicial review is properly based on the administrative
record in a reverse FOIA suit.29

  
Because judicial review in reverse FOIA cases is ordinarily based on a

review of an agency's administrative record, it is vitally important that agencies
take care to develop a comprehensive one.   Indeed, the Court of Appeals for the30

Seventh Circuit once chastised an agency for failing to develop an adequate rec-
ord in a reverse FOIA action.  Although recognizing that procedures designed to
determine the confidentiality of requested records need not be "as elaborate as a
licensing," it found that the agency's one-line decision rejecting the submitter's
position "validates congressional criticisms of the excessive casualness displayed
by some agencies in resolving disputes over the application of exemption 4."   31

Similarly, the D.C. Circuit has remanded several reverse FOIA cases back
to the agency for development of a more complete administrative record.  In one,
the D.C. Circuit ordered a remand so that it would have the benefit of "one
considered and complete statement" of the agency's position on disclosure.   In32

another, the D.C. Circuit reversed the decision of the district court, which had
permitted an inadequate record to be supplemented in court by an agency
affidavit, holding that because the agency had failed at the administrative level to
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      AT&T Info. Sys. v. GSA, 810 F.2d 1233, 1236 (D.C. Cir. 1987).  33

      Data-Prompt, Inc. v. Cisneros, No. 94-5133, slip op. at 3 (D.C. Cir. Apr. 5,34

1995).  

      AT&T, 810 F.2d at 1236; see also CC Distribs., No. 94-1330, slip op. at 635

(D.D.C. June 28, 1995) (declining to consider affidavits proffered by submitters,
as such affidavits "are not properly before the Court"); Chemical Waste, No. 94-
2230, slip op. at 7 n.4 (D.D.C. Feb. 28, 1995) (same); Alexander & Alexander
Servs. v. SEC, No. 92-1112, slip op. at 18 n.9 (D.D.C. Oct. 19, 1993) (refusing to
allow submitter to supplement record), appeal dismissed, No. 93-5398 (D.C. Cir.
Jan. 4, 1996); General Dynamics, 822 F. Supp. at 805 n.1 (same). 

      Hercules, Inc. v. Marsh, 839 F.2d 1027, 1030 (4th Cir. 1988); accord36

McDonnell Douglas Corp. v. EEOC, 922 F. Supp. 235, 238 n.2 (E.D. Mo. 1996)
(agency affidavit that "helps explain the administrative record" permitted), appeal
dismissed, No. 96-2662 (8th Cir. Aug. 29, 1996); Lykes Bros. S.S. Co. v. Pena,
No. 92-2780, slip op. at 16 (D.D.C. Sept. 2, 1993) (agency affidavit that "merely
elaborates" on basis for agency decision and "provides a background for under-
standing the redactions" permitted); see also, e.g., International Computaprint,
No. 87-1848, slip op. at 12 n.36 (D.D.C. Aug. 16, 1988).  

      Occidental Petroleum Corp. v. SEC, 873 F.2d 325, 342 (D.C. Cir. 1989).    37

      Id. at 343-44. 38

      Id. at 344.  39
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give a reason for its refusal to withhold certain price information, it was pre-
cluded from offering a "post-hoc rationalization" for the first time in court.   33

Likewise, the court ordered a remand after holding that an "agency's ad-
ministrative decision must stand or fall upon the reasoning advanced by the agen-
cy therein" and that an "agency cannot gain the benefit of hindsight in defending
its decision" by advancing a new argument once the matter gets to litigation.  34

Thus, the D.C. Circuit has emphasized that judicial review in reverse FOIA cases
must be conducted on the basis of the "administrative record compiled by the
agency in advance of litigation."   Of course, agency affidavits that do "no more35

than summarize the administrative record" have been found to be permissible.   36

In another case remanded to the agency for further proceedings due to an
inadequate record, the D.C. Circuit rejected the argument proffered by the agency
that a reverse FOIA plaintiff bears the burden of proving the "non-public avail-
ability" of information, finding that it is "far more efficient, and obviously fairer"
for that burden to be placed on the party who claims that the information is pub-
lic.   The D.C. Circuit also upheld the district court's requirement that the agency37

prepare a document-by-document explanation for its denial of confidential
treatment.   Specifically, the D.C. Circuit found that the agency's burden of justi-38

fying its decision "cannot be shirked or shifted to others simply because the
decision was taken in a reverse-FOIA rather than a direct FOIA context."  39

Moreover, it observed, in cases in which the public availability of information is
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      Id.  40

      Chemical Waste, No. 94-2230, slip op. at 11-12 (D.D.C. Feb. 28, 1995).  41

      McDonnell Douglas, No. 91-3134, transcript at 5-6, 10 (D.D.C. Jan. 24,42

1992).  

      Id. at 6.  43

      Id.; see also McDonnell Douglas, 922 F. Supp. at 241-42 (declaring agency44

"arbitrary and capricious" because its "finding that the documents [at issue] were
required [to be submitted was] not supported by substantial evidence in the
agency record" and elaborating that it was "not at all clear" that agency "even
made a factual finding on [that] issue" and "to the extent" that it "did consider the
facts of [the] case, it viewed only the facts favorable to its predetermined
position"); Cortez III Serv. Corp. v. NASA, 921 F. Supp. 8, 13 (D.D.C. 1996)
(declaring agency decision "not in accordance with law" when "[n]either the ad-
ministrative decision nor the sworn affidavits submitted by the [agency] support
the conclusion that [the submitter] was required to provide" requested
information), appeal voluntarily dismissed, No. 96-5163 (D.C. Cir. July 3, 1996). 
See generally Environmental Tech., Inc. v. EPA, 822 F. Supp. 1226, 1230 (E.D.
Va. 1993) (perfunctorily granting submitter's motion for permanent injunction
without even addressing adequacy of agency record).

      McDonnell Douglas Corp. v. NASA, 895 F. Supp. 316, 319 (D.D.C. 1995)45

(permanent injunction ordered to "remain[] in place"), aff'd for agency failure to
timely raise argument, No. 95-5290 (D.C. Cir. Sept. 17, 1996).  
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the basis for an agency's decision to disclose, the justification of that position is
"inevitably document-specific.   Similarly, the District Court for the District of40

Columbia ordered a remand in a case in which the agency "never did acknow-
ledge," let alone "respond to," the submitter's competitive harm argument.   41

Rather than order a remand, however, that same court, in an earlier case,
simply ruled against the agency--even going so far as to permanently enjoin it
from releasing the requested information--on the basis of a record that it found in-
sufficient under the standards of the APA.   Specifically, the court noted that the42

agency "did not rebut any of the evidence produced" by the submitter, "did not
seek or place in the record any contrary evidence, and simply ha[d] determined"
that the evidence offered by the submitter was "insufficient or not credible."  43

This, the court found, "is classic arbitrary and capricious action by a government
agency."   When the agency subsequently sought an opportunity to "remedy"44

those "inadequacies in the record" by seeking a remand, the court declined to
order one, reasoning that the agency was "not entitled to a second bite of the
apple just because it made a poor decision [for,] if that were the case, adminis-
trative law would be a never ending loop from which aggrieved parties would
never receive justice."45

Conversely, this same court readily upheld an agency's disclosure deter-
mination on the basis of an administrative record that demonstrated that the
agency "specifically considered" and "understood" the arguments of the submitter
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      General Dynamics, 822 F. Supp. at 807.  46

      Id. at 806.  47

      Id. at 807; see, e.g., Atlantis Submarines Haw., Inc. v. United States Coast48

Guard, No. 93-00986, slip op. at 10 (D. Haw. Jan. 28, 1994) (finding that agency
"appears to have fully examined the evidence and carefully followed its own
procedures," that its decision to disclose "was conscientiously undertaken" and
that it thus was not "arbitrary and capricious") (denying motion for preliminary
injunction), dismissed per stipulation (D. Haw. Apr. 11, 1994); Source One
Management, Inc. v. United States Dep't of the Interior, No. 92-Z-2101, transcript
at 4 (D. Colo. Nov. 10, 1993) (bench order) (declaring that "Government has
certainly been open in listening to" submitter's arguments "and has made a
decision which . . . is rational and is not an abuse of discretion and is not arbitrary
and capricious"); Lykes Bros., No. 92-2780, slip op. at 15 (D.D.C. Sept. 2, 1993)
(noting that agency "provided considerable opportunity" for submitters to "contest
the proposed disclosures, and provided sufficient reasons on the record for reject-
ing" submitters' arguments). 

      Alexander, No. 92-1112, slip op. at 12-14 (D.D.C. Oct. 19, 1993); see CC49

Distribs., No. 94-1330, slip op. at 6 n.2 (D.D.C. June 28, 1995) (ruling that
agency's procedures were adequate when agency gave submitter "adequate
notice" of existence of FOIA request, afforded it "numerous opportunities to
explain its position," repeatedly advised it to state its objections "with particu-
larity," and "at least, provided [submitter] with occasion to make the best case it
could").  

      Alexander, No. 92-1112, slip op. at 12, 13 n.5 (D.D.C. Oct. 19, 1993).  50

      Id. at 14 n.6; accord Daisy Mfg. Co. v. Consumer Prod. Safety Comm'n, No.51

96-5152, slip op. at 6 (W.D. Ark. Feb. 5, 1997) (finding it significant that record
(continued...)
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and "provided reasons for rejecting them."   In so ruling, the court took note of46

the "lengthy and thorough" administrative process, during which the agency "re-
peatedly solicited and welcomed" the submitter's views on the applicability of a
FOIA exemption.   This record demonstrated that the agency's action was not47

arbitrary or capricious.  48

Similarly, when an agency provided a submitter with "numerous oppor-
tunities to substantiate its confidentiality claim," afforded it "vastly more than the
amount of time authorized" by its regulations, and "explain[ed] its reasons for
[initially] denying the confidentiality request," the court found that the agency
had "acted appropriately by issuing its final decision denying much of the con-
fidentiality request on the basis that it had not received further substantiation."  49

In so holding, the court specifically rejected the submitter's contention that "it
should have received even more assistance" from the agency and held that the
agency was "under no obligation to segregate the documents into categories or
otherwise organize the documents for review."   The court also specifically noted50

that the agency's acceptance of some of the submitter's claims for confidentiality
in this matter "buttresses" the conclusion that its decision was "rational."  51
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revealed that agency had been "careful in its selection of records for release, and
in fact [had] denied the release of some records") (appeal pending); Source One,
No. 92-Z-2101, transcript at 4 (D. Colo. Nov. 10, 1993).  

      3 C.F.R. 235 (1988) (applicable to all executive branch departments and52

agencies), reprinted in 5 U.S.C. § 552 note (1994) and in FOIA Update, Summer
1987, at 2-3.   

      Exec. Order No. 12,600, § 1. 53

      Id. § 4.  But cf. McDonnell Douglas Corp. v. NASA, 895 F. Supp. 319, 32354

(D.D.C. 1995) (finding that agency "simply does not have the authority to require
[submitter] to justify again and again why information, the disclosure of which
has been enjoined by a federal court, should continue to be enjoined" and that
agency must instead take steps to "have the existing injunction modified or
dissolved"), vacated as moot, No. 95-5288 (D.C. Cir. Apr. 1, 1996).  

      Lee v. FDIC, 923 F. Supp. 451, 455 (S.D.N.Y. 1996). 55

      Id.; accord Exec. Order No. 12,600, § 5 (notification procedures specifically56

contemplate that agency makes ultimate determination concerning release); see
also National Parks & Conservation Ass'n v. Morton, 498 F.2d 765, 767 (D.C.
Cir. 1974) (in justifying nondisclosure, submitter's treatment of information held
not to be "the only relevant inquiry"; rather, agency must be satisfied that harms
underlying exemption are likely to occur).  

      Exec. Order No. 12,600, § 5; see McDonnell Douglas, 895 F. Supp. at 32857
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Executive Order 12,600

Administrative practice in potential reverse FOIA situations is generally
governed by an executive order issued a decade ago.  Executive Order 12,600
requires federal agencies to establish certain predisclosure notification procedures
which will assist agencies in developing adequate administrative records.   The52

executive order recognizes that submitters of proprietary information have certain
procedural rights and it therefore mandates that notice be given to submitters of
confidential commercial information whenever the agency "determines that it
may be required to disclose" the requested data.   53

Once submitters are notified under this procedure, they must be given a
reasonable period of time within which to object to disclosure of any of the re-
quested material.   As one court has emphasized, however, this consultation is54

"appropriate as one step in the evaluation process, [but] is not sufficient to satisfy
[an agency's] FOIA obligations."   Consequently, an agency is "required to55

determine for itself whether the information in question should be disclosed."   56

If the submitter's objection is not, in fact, sustained by the agency, the sub-
mitter must be notified in writing and given a brief explanation of the agency's
decision.   Such a notification must be provided a reasonable number of days pri-57
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     (...continued)57

(submitter "not denied due process of law just because [agency] regulations do
not allow cumulative opportunities to submit justifications and to refute agency
decisions"). 

      Exec. Order No. 12,600, § 5.  58

      See FOIA Update, June 1982, at 3 ("OIP Guidance:  Submitters' Rights"). 59

      See FOIA Update, Fall 1983, at 1 (describing agency submitter notice60

practice); see also FOIA Update, Summer 1987, at 1 (same).  

      975 F.2d 871 (D.C. Cir. 1992) (en banc).    61

      Id. at 879.  62

      See FOIA Update, Spring 1993, at 6-7 ("Exemption 4 Under Critical Mass: 63

Step-By-Step Decisionmaking"); see also id. at 3-5 ("OIP Guidance:  The Critical
Mass Distinction Under Exemption 4").  

      See id. at 7.  64

      See id. 65

      See McDonnell Douglas Corp. v. EEOC, 922 F. Supp. 235, 241-42 (E.D.66

Mo. 1996) (agency's finding that submission was required "not supported by
(continued...)
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or to a specified disclosure date, which gives the submitter an opportunity to seek
judicial relief.   Executive Order 12,600 mirrors in many ways the policy58

guidance issued by the Office of Information and Privacy in 1982,  and for most59

federal agencies it reflects what already had been existing practice.   60

This executive order predates the decision of the Court of Appeals for the
District of Columbia Circuit in Critical Mass Energy Project v. NRC,  and thus61

does not contain any procedures for notifying submitters of voluntarily provided
information in order to determine if that information is "of a kind that would
customarily not be released to the public by the person from whom it was
obtained."   (For a further discussion of this "customary treatment" standard, see62

Exemption 4, Applying Critical Mass, above.)  As a matter of sound ad-
ministrative practice, however, agencies should employ procedures analogous to
those set forth in Executive Order 12,600 when making determinations under this
"customary treatment" standard.   Accordingly, if an agency is uncertain of the63

submitter's customary treatment of information, the submitter should be notified
and given an opportunity to provide the agency with a description of its treat-
ment--including any disclosures that are customarily made and the conditions
under which such disclosures occur.   The agency should then make an objective64

determination as to whether or not the "customary treatment" standard is satis-
fied.   Of course, in the event a submitter challenges an agency's threshold65

determination under Critical Mass concerning whether the submission is "re-
quired" or "voluntary," the agency should be careful to include in the admin-
istrative record a full justification for its position on that issue as well.   66
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substantial evidence" and consequently agency decision found to be "contrary to
the law"), appeal dismissed, No. 96-2662 (8th Cir. Aug. 29, 1996); Cortez III
Serv. Corp. v. NASA, 921 F. Supp. 8, 13 (D.D.C. 1996) (agency's failure to
provide "support" for its conclusion that submission was required rendered its
decision "not in accordance with law"), appeal voluntarily dismissed, No. 96-
5163 (D.C. Cir. July 3, 1996).    

      See National Org. for Women v. Social Sec. Admin., 736 F.2d 727, 74667

(D.C. Cir. 1984) (per curiam) (McGowan & Mikva, JJ., concurring in result); see
also CNA Fin. Corp. v. Donovan, 830 F.2d 1132, 1159 (D.C. Cir. 1987). 

      See Federal Elec. Corp. v. Carlucci, 687 F. Supp. 1, 5 (D.D.C. 1988)68

(disappointed bidder brought action seeking to have solicitation declared void
after agency had released its cost data, in absence of submitter objections to re-
lease, which submitter claimed was due to "apparent misunderstanding as to what
was actually going to be released"), grant of summary judgment to agency aff'd,
866 F.2d 1530 (D.C. Cir. 1989).    

      Lykes Bros. S.S. Co. v. Pena, No. 92-2780, slip op. at 6 (D.D.C. Sept. 2,69

1993).  

      843 F.2d 800, 805 (4th Cir. 1988).  70
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The procedures set forth in Executive Order 12,600 do not provide a sub-
mitter with a formal evidentiary hearing.  This is entirely consistent with what has
now become well-established law--i.e., that an agency's procedures for resolving
a submitter's claim of confidentiality are not inadequate simply because they do
not afford the submitter a right to an evidentiary hearing.   Agencies should be67

aware, though, that confusion and litigation can result from using undocumented
conversations as a short-cut method of avoiding scrupulous adherence to these
submitter-notice procedures.68

  
Similarly, procedures in the executive order do not provide for an adminis-

trative appeal of an adverse decision on a submitter's claim for confidentiality. 
The lack of such an appeal right has not been considered by the D.C. Circuit, but
it has been addressed by the District Court for the District of Columbia, which
has flatly rejected a submitter's contention that an agency's decision to disclose
information "must" be subject to an administrative appeal.  69

The Court of Appeals for the Fourth Circuit had an opportunity to confront
this issue in Acumenics Research & Technology v. Department of Justice.  70

There, in analyzing Department of Justice regulations which do not provide for an
administrative appeal, the Fourth Circuit found that the procedures provided for
in the regulations--namely, notice of the request, an opportunity to submit objec-
tions to disclosure, careful consideration of those objections by the agency, and
issuance of a written statement describing the reasons why any objections were
not sustained--in combination with a "face-to-face meeting that, in essence,
amounted to an opportunity to appeal [the agency's] tentative decision in favor of
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      Id.  71

      Id. at 805 n.4.  72

      Pacific Architects & Eng'rs v. United States Dep't of State, 906 F.2d 1345,73

1348 (9th Cir. 1990). 

      Id.  74

      Id.  75
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disclosure," were adequate.   The Fourth Circuit, however, expressly declined to71

render an opinion as to whether the procedures implemented by the regulations
alone would have been adequate.   72

Likewise, the Court of Appeals for the Ninth Circuit has upheld the ade-
quacy of an agency's factfinding procedures that did not provide for an admin-
istrative appeal per se.   In that case, the agency's procedures provided for notice73

and an opportunity to object to the request, for consideration of the objection by
the agency followed by a written explanation as to why the objection was not
sustained, and then for another opportunity for the submitter to provide in-
formation in support of its objection.   After independently reviewing the record,74

the Ninth Circuit found that such procedures were adequate and accordingly held
that the agency's decision to disclose the information did not require review in a
trial de novo.75
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